y  V  TBI.  12.   T. 


[COMMITTEE  PRINT] 


95th  Congress 
26,  Session 


} 


SENATE 


FREED 
A  COMPILE 


COMPILED  BY  THE 

SUBCOMMITTEE  ON  ADMINISTRATIVE  PRACTICE 
AND  PROCEDURE 

OF   THE 

COMMITTEE  ON  THE  JUDICIARY 

OF    THE 

UNITED  STATES  SENATE 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


[COMMITTEE  PRINT] 


95th  Congress   \  qt?vat^p^ 

2a  Session         /  SENATE 


FREEDOM  OF  IXFORMATIOX: 
A  COMPILATION  OF  STATE  LAWS 


COMPILED  BY  THE 

SUBCOMMITTEE  OX  ADMINISTRATIVE  PRACTICE 
AND  PROCEDURE 

OF    T-HE 

COMMITTEE  OX  THE  JUDICIARY 

OF    THE 

UNITED  STATES  SENATE 


Printed  for  the  use  of  the  Committee  on  the  Jucliciar\' 


U.S.   GOVERNMENT   PRINTING  OFFICE 
30-272  0  WASHINGTON"   :   1978 


For  sale  by  the  Superintendent  of  Documents,   U.S.  Government  Printing  Office 
Washington,   D.C.   20402 
Stock  Number  052-070-04741-1 


COMMITTEE  ON  THE  JUDICIARY 

JAMES  O.  EASTLAND,  Mississippi,  Chairman 

EDWARD  M.  KENNEDY,  Massachusetts  STROM  THURMOND,  South  CaroUna 

BIRCH  BAYH,  Indiana  CHARLES  McC.  MATHIAS,  Jr.,  Maryland 

ROBERT  C.  BYRD,  West  Virginia  WILLIAM  L.  SCOTT,  Virginia 

JAMES  ABOUREZK,  South  Dakota  PAUL  LAXALT,  Nevada 

JAMES  B.  ALLEN,  Alabama  ORRIN  G.  HATCH,  Utah 

JOSEPH  R.  BIDEN,  Jr.,  Delaware  MALCOLM  WALLOP,  Wyoming 
JOHN  C.  CULVER,  Iowa 
HOWARD  M.  METZENBAUM,  Ohio 
DENNIS  DeCONCINI,  Arizona 
PAUL  G.  HATFIELD,  Montana 

Francis  C.  Rosenberger,  Chief  Counsel  and  Staff  Director 


Subcommittee  on  Administrative  Practice  and  Procedure 

JAMES  ABOUREZK,  South  Dakota,  Chairman 

JOHN  C.  CULVER,  Iowa  PAUL  LAXALT,  Nevada 

JOSEPH  R.  BIDEN,  Jr.,  Delaware  STROM  THURMOND,  South  Carolina 

Irene  R.  Emsellem,  Chief  Counsel  and  Staff  Director 

Stephen  Klitzman,  Counsel 

Alfred  Regnery,  Minority  Counsel 

(II) 


CONTENTS 


Page 
Introduction 1 

Letter  of  transmittal  dated  May  5,  1978,  from  Larry  P.  Ellsworth,  chair- 
person of  the  Division  on  Administrative  Law  and  Practice  of  the  Dis- 
trict of  Columbia  Bar,  to  the  Honorable  James  Abourezk,  chairman, 
Subcommittee  on  Administrative  Practice  and  Procedure,  U.S.  Senate __  3 

FEDERAL  FREEDOM  OF  INFORMATION  ACT 
Freedom  of  Information  Act 5 


THE  DISTRICT  OF  COLUMBIA  FREEDOM  OF  INFORMATION  ACT: 
LEGISLATIVE  HISTORY  AND  RELATED  MATERIALS 

I.  The  Basic  legislative  historv: 

A.  Bill  1-119  as  introduced,  June  10,  1975 11 

B.  Amendment   in   committee   in   the   nature   of   a   substitute, 

September  1,  1976 14 

C.  Reported  bill  1-119,  September  1,  1976 19 

D.  Judiciary  Committee  report  on  bill  1-119,  September  1,  1976.         25 

E.  Floor  debate  and  amendments  to  bill  1-119,  September  15, 

1976 62 

F.  Floor  debate  and  amendment  to  bill  1-119,  October  12,  1976_         64 

G.  Record  of  District  of  Columbia  Council  and  mayoral  action 

on  bill  1-119 68 

H.  Letters  of  transmittal: 

1.  From  Council  Chairman   Sterling  Tucker  to  Mayor 

Walter  E.  Washington,  November  5,  1976 69 

2.  From  Mayor  Walter  E.  Washington  to  Council  Chair- 

man Sterling  Tucker,  November  10,  1976 70 

3.  From  Council  Chairman  Sterling  Tucker  to  Speaker 

of  the  House  Thomas  P.  O'Neill,  Jr.,  January  10, 

1977 70 

4.  From  Council  Chairman  Sterling  Tucker  to  President 

of  the  Senate  Nelson  Rockefeller,  January  10,  1977. .         7 1 

5.  From  Council  Chairman  Sterling  Tucker  to  Senator 

Thomas  F.  Eagleton,  January  10,  1977 71 

6.  From  Council  Chairman  Sterling  Tucker  to    Repre- 

sentative Charles  C.  Diggs,  Jr.,  January  10,  1977-_         71 

I.     District  of  Columbia  Law  1-96,  March  29,  1977 72 

J.     District  of  Columbia  register  notice  announcing  effectiveness 

of  District  of  Columbia  Law  1-96,  March  31,  1977 77 

II.  Public  record: 

A.  Notice  of  public  hearing,  November  6,  1975 78 

B.  List  of  witnesses  presenting  oral  statements  on  January  28, 

1976 79 

C.  Written  statements  submitted  for  the  public  hearing  record : 

1.  Comments  of  the  American  Civil  Liberties  L^nion  of 

the  National  Capital  area  on  District  of  Columbia 
Council  bill  No.  1-119,  A  Proposed  Freedom  of 
Information  Act 79 

2.  Testimony  of  Bob  Fisher  and  Suki  Parks  on  behalf  of 

the  District  of  Columbia  Public  Interest  Research 
Group  Before  the  Committee  on  the  Judiciary  and 
Criminal  Law  of  the  District  of  Columbia  City 
Council 83 

(HI) 


IV 

II.  Public  record — Continued 

Written  statements — Continued 

3.  Statement  of  William  A.  Robinson,  Assistant  Corpora- 

tion   Counsel,    District    of    Columbia,    before   the 
Judiciary  and  Criminal  Law  Committee,  Council  of      I'age 
the  District  of  Columbia,  on  bill  1-119 89 

4.  Comments  of  District  of  Columbia  Bar,  Division  I, 

Committee  on  Access  to  Government  Information, 
regarding  bill  No.  1-119:  A  Proposed  Freedom  of 
Information  Act  for  the  District  of  Columbia 91 

5.  Testimony  of  Ted  Prahinski ^ 130 

6.  Common  Cause  testimony  on  the  Freedom  of  Infor- 

mation Act  of  1976,  bill  1-119,  by  Maureen  Limpert, 
before  the  Council  of  the  District  of  Columbia's 
Committee  on  Judiciary  and  Criminal  Law,  Jan- 
uary 28,  1976 130 

D.  Written  correspondence  and  other  written  comments  con- 
cerning bill  1-119 132 

III.  Studies  and  research  available  to  the  committee  staff  on  bill  1-1 19 : 

A.  Legislative  research  on  the  Freedom  of  Information  Act  by  the 

District  of  Columbia  project,  Georgetown  University  Law 
Center: 

1.  Comparative  analysis,  October  3,  1975 161 

2.  Analysis  of  the  trade  secrets  exception,  January  27, 

1976 165 

3.  District  of  Columbia  project  research  design,  February 

28,  1976 168 

4.  Freedom   of    Information    Act   options   format   with 

attachments,  April  12,  1976 171 

B.  Case  study:  Correspondence  concerning  request  of  Washing- 

ton Star  reporters  for  specified  records  pursuant  to  Com- 
missioner's order  76-109,  July  7,  1976— October  4,  1976.  __       259 

IV.  News  media  articles  on  bill  1-119 266 

V.  Implementing  regulations,  guidelines,  and  related  documents : 

1.  District  of  Columbia  Auditor  proposed  regulations,  March 

9,  1977 274 

2.  University  of  the  District  of  Columbia  procedures,  April  15, 

1977 276 

3.  Notice   of   adoption   of    FOIA   regulations   for    District   of 

Columbia  Auditor,  May  27,  1977 278 

4.  Mayor's  Memorandum  77-175,  October  24,  1977 278 

5.  Department    of    Housing    and    Community    Development 

Regulations,  November  4,  1977 279 

6.  District    of    Columbia    Government    proposed    regulations 

(OfRce  of  Budget  and  Management  Systems),  November 

18,  1977 281 

7.  Corporation  Counsel's  memorandum,  January  12,  1978 286 

8.  Mayor's  Memorandum  78-12,  January  17,  1978 288 

9.  Corporation  Counsel's  memorandum,  January  19,  1978 289 

10.  District  of  Columbia   Government  freedom  of  information 

regulations — Final    (Office   of    Budget   and    Management 
Systems),  January  27,  1978 290 

11.  Mayor's  Order  78-74,  April  12,  1978 295 

VI.  Post-enactment  legal  analysis: 

Ellsworth,   Guide  to  the  District  of  Columbia  Freedom  of  In- 
formation Act,  2  District  Lawyer  49  (1978) 296 

TEXTS  OF  STATE  STATUTES 

Alabama 299 

Alaska 300 

Arizona 301 

Arkansas 302 

California 304 

Colorado 310 

Connecticut 315 

Delaware 318 

District  of  Columbia 323 


Florida 338 

Georgia 341 

Hawaii 348 

Idaho 349 

Illinois 350 

Indiana 352 

Iowa 354 

Kansas 359 

Kentucky 304 

Louisiana 309 

Maine 370 

Maryland 377 

Massachusetts 387 

Michigan 389 

Minnesota 390 

Mississippi 391 

Missouri 392 

Montana 393 

Nebraska 394 

Nevada 395 

New  Hampshire 396 

New  Jersey 397 

New  Mexico 399 

New  York 401 

North  Carolina • 407 

North  Dakota 409 

Ohio 410 

Oklahoma 411 

Oregon 411 

Pennsylvania 417 

Rhode  Island 419 

South  Carolina 420 

South  Dakota 427 

Tennessee 428 

Texas 432 

Utah 438 

Vermont 439 

Virginia 448 

Washington 453 

West  Virginia 465 

Wisconsin 468 

Wyoming 472 


Digitized  by  the  Internet  Archive 
in  2013 


http://archive.org/details/freedomofinformaOOunit_0 


INTRODUCTION 

In  1977,  a  Freedom  of  Information  Act  (FOIA)  took  effect  in  the 
District  of  Columbia.  The  act  provides  the  citizens  of  the  District  of 
Columbia  an  enforceable  right  of  access  to  the  records  of  the  execu- 
tive departments  of  their  city  government.  With  this  public  access 
statute,  the  District  of  Columbia  joined  48  States  with  similar  open 
records  legislation.  (Only  Mississippi  and  Rhode  Island  are  without 
such  statutes,  although  county  chancery  court  records  in  Mississippi 
and  local  council  records  in  Rhode  Island  have  been  opened  for  public 
inspection.) 

The  public  policy  served  by  all  freedom  of  information  laws,  both 
State  and  Federal,  is  well-reflected  in  the  first  section  of  the  District 
of  Columbia  act: 

Generally,  the  public  policy  of  the  District  of  Columbia  is 
that  all  persons  are  entitled  to  full  and  complete  information 
regarding  the  affairs  of  government  and  the  official  acts  of 
those  who  represent  them  as  public  officials  and  employees. 
To  that  end,  provisions  of  this  act  shall  be  construed  with  the 
view  toward  expansion  of  public  access  and  the  minimization 
of  costs  and  time  delays  to  persons  requesting  information. 

These  policy  goals  can  be  achieved  only  if  both  citizens  and  officials 
are  fully  aware  of  their  rights  and  responsibilities  under  freedom  of 
information  or  open  records  legislation.  To  increase  this  awareness, 
the  Subcommittee  on  Administrative  Practice  and  Procedure,  which 
has  general  oversight  and  legislative  jurisdiction  over  the  Federal 
Freedom  of  Information  Act,  is  publishing  this  compilation  of  State 
FOIA,  including  the  newly  enacted  District  of  Columbia  statute  and 
recently  amended  State  statutes,  reviewed  as  of  October  1978. 

Along  with  copies  of  the  Federal  and  State  laws,  the  compilation 
also  includes  a  complete  legislative  history  and  legal  analysis  of  the 
recently  enacted  District  of  Columbia  FOIA.  For  these,  we  are 
grateful  to  the  Division  of  Administrative  Law  and  Practice  of  the 
District  of  Columbia  Bar,  Larry  Ellsworth,  chairperson. 

It  is  our  hope  that  this  compilation  will  be  a  useful  statutory  guide 
and  sourcebook  for  citizens  using  the  District  of  Columbia  and  State 
freedom  of  information  laws,  as  well  as  for  legislators,  judges,  journal- 
ists and  others  concerned  about  public  access  to  government  records.^ 

James  Abourezk,  Chairman, 
Subcommittee  on  Administrative 

Practice  and  Procedure. 


^  For  a  more  detailed  summary  and  survey  of  state  FOIA,  see  Wallis  E.  McClain  (ed.), 
"Summary  of  Freedom  of  Information  and  Privacy  Laws  of  the  50  States,"  Access  Reports, 
October,  1978.  For  legal  analysis  of  particular  state  FOIA  see.  e.g..  "Access  to  Public  Docu- 
ments in  Kentucky."  64  Ky.  L.J.  165  (1975-76)  ;  "California  Public  Records  Act :  the  Pub- 
lic's Right  of  Access  to  Governmental  Information."  7  Pacific  L.J.  105  (January  1976)  : 
Comment,  "The  Right  to  Inspect  Public  Records  in  Oregon."  53  Oregon  L.  Rev.  354  (1974)  : 
"Freedom  of  Information  in  Arizona  :  An  Antidote  for  Secrecy  in  Government."  Arizona 
State  L.J.  1975  111  (1975)  ;  Marino,  "The  New  York  Freedom  of  Information  Law."  43 
Fordham  L.  Rev.  83  (1974)  :  Note.  "Iowa's  Freedom  of  Information  Act  :  Everything  You've 
Always  Wanted  To  Know  About  Public  Records  But  Were  Afraid  to  Ask,"  57  Iowa  L.  Rev. 
1163  (1972)  ;  "Texas  Open  Records  Act:  A  Section-by-Section  Analysis,"  14  Houston  L. 
Rev.  398  (January  1977). 
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The  District  of  Columbia  Bak, 

Washington,  D.C.,  May  5, 1978. 
Hon.  James  Abourezk. 
Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure, 

Committee  on  The  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Just  over  a  year  ago,  the  District  of  Columbia 
Freedom  of  Information  Act  took  effect,  giving  citizens  of  the  District 
and  others  a  right  of  access  to  Executive  records  of  the  District  Gov- 
eiTiment.  Tliis  Act  is  patterned  after  the  Federal  Freedom  of  Infonna- 
tion  Act  but  differe  from  the  Federal  Act  in  several  important  re- 
spects. Extending  the  right  of  people  to  know  to  include  District 
GoveiTiment  records  has  given  rise  to  a  demand  for  background  ma- 
terials on  the  new  District  law.  Indeed,  Mr.  Chairman,  it  was  of  great 
interest  that  we  learned  of  your  own  expression  of  interest  in  the 
legislative  history  of  this  vital  new  law.  Thus  heartened  to  learn  that 
you  agreed  that  it  would  be  helpful  to  scholars,  journalists,  students, 
citizens'  groups,  government  officials  and  others  to  have  the  D.C. 
FOIA's  legislative  history  and  other  materials  collected  and  published, 
the  District  of  Columbia  Bar  (Unified)  has  undertaken  this  task 
of  compilation  in  conjunction  with  your  own  staff's  preparation  for 
publication  of  these  materials. 

The  Division  of  Administrative  Law  and  Practice  of  the  D.C.  Bar 
has  prepared  the  appended  documents  and  materials  which  provide 
a  basic  source  book  for  citizens  who  use  the  Act,  for  officials  who  must 
implement  it,  for  judges  who  must  interpret  it,  and  for  legislators  who 
must  oversee  it.  The  assistance  of  Mr.  Greg  Mize  on  this  project  has 
been  invaluable.  He  has  collected  not  only  those  materials  in  the  pub- 
lic record  which  have  never  before  been  published  but  also  various 
other  materials  that  the  Council  considered  prior  to  the  time  of 
enactment. 

It  is  hoped  that  this  material  will  be  useful  to  all  those  concerned 
with  advancing  an  open  government. 
Sincerely, 

Larry  P.  Ellsworth,  Chairferson, 
Division  of  Administrative  Law  and  Practice, 

D.C.  Bar. 
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FEDERAL  FREEDOM  OF  INFORMATION  ACT 

§  552.  Public  information;  ajrency  rules,  opinions,  orders,  records, 
and  proceedings. 

(a)    Each  ac'cncy  shall  make  avai]al)le  to  the  ])ublif  information  as 
follows : 

(1)  Each  agency  shall  separately  state  and  currently  publish  in  the 
Federal  Register  for  the  guidance  of  the  public — 

(A)  descriptions  of  its  central  and  field  organization  and  the 
established  places  at  which,  the  employees  (and  in  the  case  of  a 
uniformed  service,  the  members)  from  whom,  and  the  methods 
whereby,  the  public  may  obtain  information,  make  submittals 
or  requests,  or  obtain  decisions; 

(B)  statements  of  the  general  course  and  method  b}^  which  its 
functions  are  channeled  and  determined,  including  the  nature  and 
requirements  of  all  formal  and  informal  procedures  available; 

(C)  rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as  to  the 
scope  and  contents  of  all  papers,  reports,  or  examinations; 

(D)  substantive  rules  of  general  applicabilit}^  adopted  as 
authorized  by  law,  and  statements  of  general  policy  or  interpreta- 
tions of  general  applicabilit}^  formulated  and  adopted  b}^  the 
agency; and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregomg. 
Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the 
terms  thereof,  a  person  may  not  in  any  manner  be  required  to  resort 
to,  or  be  adverse^  affected  by,  a  matter  required  to  be  published  in 
the  Federal  Register  and  not  so  published.  For  the  purpose  of  this 
paragraph,  matter  reasonably  available  to  the  class  of  persons  affected 
thereby  is  deemed  published  in  the  Federal  Register  when  incorporated 
by  reference  therein  with  the  approval  of  the  Director  of  the  Federal 
Register. 

(2)  Each  agency,  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copying— 

(A)  final  opinions,  including  concurring  and  dissenting  opinions, 
as  well  as  orders,  made  in  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public; 

unless  the  materials  are  promptly  published  and  copies  offered  for 
sale.  To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  an  agency  may  delete  identifying  details  when  it 
makes  available  or  publishes  an  opinion,  statement  of  policy,  interpre- 
tation, or  staff  manual  or  instruction.  However,  in  each  case  the  justi- 
fication for  the  deletion  shall  be  explained  full}'  in  writing.  Each  agency* 
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shall  also  maintain  and  make  available  for  public  inspection  and  copy- 
ing current  indexes  providing  identifying  information  for  the  public 
as  to  any  matter  issued,  adopted,  or  promulgated  after  July  4,  1967, 
and  required  by  this  paragraph  to  be  made  available  or  published. 
Each  agency  shall  promptly  jiublish,  quarterly  or  more  frequently, 
and  distribute  (by  sale  or  otherwise)  copies  of  each  index  or  supple- 
ments thereto  unless  it  determines  by  order  j)ublished  in  the  Federal 
Register  that  the  publication  would  be  unnecessary  and  impracticable, 
in  which  case  the  agency  shall  nonetheless  provide  copies  of  such  index 
on  request  at  a  cost  not  to  exceed  the  direct  cost  of  duplication.  A 
final  order,  opinion,  statement  of  policy,  interpretation,  or  staff  manual 
or  instruction  that  affects  a  member  of  the  public  may  be  relied  on, 
used,  or  cited  as  precedent  by  an  agency  against  a  party  other  than 
an  agency  only  if— 

(i)  it  has  been  indexed  and  either  made  available  or  published 
as  provided  by  this  paragraph;  or 

(ii)   the  party  has  actual  and  timely  notice  of  the  terms  thereof. 

(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  such  records  and  (B)  is 
made  in  accordance  with  published  rules  stating  the  time,  place,  fees 
(if  an}^),  and  procedures  to  be  followed,  shall  make  the  records  promptly 
available  to  any  person. 

(4)  (A)  In  order  to  carr}^  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 
of  public  comment,  specifying  a  uniform  schedule  of  fees  apj)licable 
to  all  constituent  units  of  such  agency.  Such  fees  shall  be  limited  to 
reasonable  standard  charges  for  document  search  and  duplication  and 
provide  for  recovery  of  only  the  direct  costs  of  such  search  and  dupli- 
cation. Documents  shall  be  furnished  without  charge  or  at  a  reduced 
charge  where  the  agency  determines  that  waiver  or  reduction  of  the 
fee  is  in  the  public  interest  because  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the  general  public. 

(B)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from 
withholding  agency  records  and  to  order  the  production  of  any 
agency  records  improperly  withheld  from  the  complainant.  In  such  a 
case  the  court  shall  determine  the  matter  de  novo,  and  may  examine 
the  contents  of  such  agency  records  in  camera  to  determine  whether 
such  records  or  an}'  j^art  thereof  shall  be  withheld  under  any  of  the 
exemptions  set  forth  in  subsection  (b)  of  this  section,  and  the  burden 
is  on  the  agency  to  sustain  its  action. 

(C)  Notwithstanding  any  other  provisions  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made  under 
this  subsection  within  thirty  days  after  service  upon  the  defendant 
of  the  ])leadir)g  in  which  such  complaint  is  made,  unless  the  court 
otherwise  directs  for  good  cause  shown. 

(D)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases 
and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 


(E)-  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  Htigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

(F)  Whenever  the  court  orders  the  production  of  any  agenc}- 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  United  States  reasonable  attorney  fees  and  other  litiga- 
tion costs,  and  the  court  additionally  issues  a  written  finding  that  the 
circumstances  surrounding  the  withholding  raise  questions  whether 
agency  ])ersonnel  acted  arbitrarily  or  capriciously  with  respect  to  the 
withholding,  the  Civil  Service  Commission  shall  promptly  initiate  a 
proceeding  to  determine  whether  disciplinary  action  is  warranted 
against  the  officer  or  employee  who  was  primarily  responsible  for  the 
withholding.  The  Commission,  after  investigation  and  consideration 
of  the  evidence  submitted,  shall  submit  its  findings  and  recommenda- 
tions to  the  administrative  authority  of  the  agency  concerned  and 
shall  send  copies  of  the  findings  and  recommendations  to  the  officer 
or  emplo3'ee  or  his  representative.  The  administrative  authority  shall 
take  the  corrective  action  that  the  Commission  recommends. 

(G)  In  the  event  of  noncompliance  with  the  order  of  the  court,  the 
district  court  may  punish  for  contempt  the  responsible  employee,  and 
in  the  case  of  a  uniformed  service,  the  responsible  member. 

(5)  Each  agency  having  more  than  one  member  shall  maintain  and 
make  available  for  public  inspection  a  record  of  the  final  votes  of  each 
member  in  every  agency  proceeding. 

(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall — 

(i)  determine  within  ten  days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  immediately 
notify  the  person  making  such  request  of  such  determination  and 
the  reasons  therefor,  and  of  the  right  of  such  person  to  appeal 
to  the  head  of  the  agency  any  adverse  determination;  and 

(ii)  make  a  determination  with  respect  to  any  appeal  within 

twenty  daj^s   (excepting  Saturdays,   Sundays,   and  legal  public 

holidaA^s)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial 

of  the  request  for  records  is  in  whole  or  in  part  upheld,  the  agency 

shall  notify  the  ])erson  making  such  request  of  the  provisions  for 

judicial  review  of  that  determination  under  paragraph  (4)  of  this 

subsection. 

(B)  In  unusual  circumstances  as  specified  in  this  subparagraph,  the 

time  limits  prescribed  in  either  clause  (i)  or  clause  (ii)  of  subparagraph 

(A)  may  be  extended  by  written  notice  to  the  person  making  such 

request  setting  forth  the  reasons  for  such  extension  and  the  date  on 

which  a  determination  is  expected  to  be  dispatched.  No  such  notice 

shall  specify  a  date  that  would  result  in  an  extension  for  more  than  ten 

working  days.  As  used  in  this  subparagraph,  "unusual  circumstances" 

means,  but  only  to  the  extent  reasonabh^  necessary  to  the  proper 

processing  of  the  particular  request — 

(i)  the  need  to  search  for  and  collect  the  requested  records  from 
field  facilities  or  other  establishments  that  are  separate  from  the 
office  processing  the  request; 

fii)  the  need  to  search  for,  collect,  and  appropriately  examine  a 
voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or 


(iii)  the  need  for  consultation,  which  shall  be  conducted  with  all 
practicable   speed,   with   another   agency  having   a   substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components   of   the    agency   having   substantial   subject-matter 
interest  therein. 
(C)  Any  person  making  a  request  to  any  agency  for  records  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  with  respect  to  such  request  if 
the  agency  fails  to  comply  with  the  application  time  limit  provisions  of 
this  paragraph.   If  the   Government  can  show  exceptional  circum- 
stances exist  and  that  the  agency  is  exercising  due  diligence  in  re- 
sponding to  the  request,  the  court  may  retain  jurisdiction  and  allow 
the  agency  additional   time  to  complete  its  review  of  the  records. 
Upon  any  determination  by  an  agenc}^  to  compl.y  with  a  request  for 
records,  the  records  shall  be  made  promptly  available  to  such  person 
making  such  request.  Any  notification  of  denial  of  any  request  for 
records  under  this  subsection  shall  set  forth  the  names  and  titles  or 
positions  of  each  person  responsible  for  the  denial  of  such  request, 
(b)  This  section  does  not  apply  to  matters  that  are — 

(1)(A)  specifically  authorized  under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order; 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency; 

(3)  specifically  exempted  from  disclosure  by  statute  (other  than 
section  552b  of  this'title),  provided  that  such  statute  (A)  requires 
that  the  matters  be  withheld  from  the  public  in  such  a  manner 
as  to  leave  no  discretion  on  the  issue,  or  (B)  establishes  particular 
criteria  for  withholding  or  refers  to  particular  types  of  matters 
to  be  withheld ; 

(4)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential: 

(5)  inter-agenc}"  or  intra-agenc}^  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  jmrty  other  than  an 
agenc}^  in  litigation  with  the  agency ; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  imwarranted  invasion  of 
personal  privacy; 

(7)  investigator}^  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication,  (0) 
constitute  an  unwarranted  in\'asion  of  ]3ersonal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of 
a  record  comi)iled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  |agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  onl\'  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safety  of  law  enforcement  personnel ; 

(8)  contained  in  or  related  to  examination,  operating,  or  condi- 
tion reports  prepared  b}',  on  behalf  of,  or  for  the  use  of  an  agency 


res])onsible  for  the  reoiulatioii  or  su|)crvisi{)ii   of  financial  in>ti- 

tutions;  or 

(9)  geological  and  geoj)hysical  information  and  data,  including 

maps,  concerning  wells. 
Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to 
any  person  requesting  such  record  after  deletion  of  the  portions  which 
are  exempt  under  this  subsection. 

(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  tlie  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold 
information  from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agenc}^  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Sj^eaker 
of  the  House  of  Representatives  and  President  of  the  Senate  for  re- 
ferral to  the  appropriate  committees  of  the  Congress.  The  report 
shall  include — 

(1)  the  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agenc}^  under 
subsection  (a)  and  the  reasons  for  each  such  determination; 

(2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)(6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information; 

(3)  the  names  and  titles  or  positions  of  each  person  responsible 
lor  the  denial  of  records  requested  under  this  section,  and  the 
number  of  instances  of  participation  for  each; 

(4)  the  results  of  each  proceeding  conducted  pursuant  to  sub- 
section (a)(4)(F),  including  a  report  of  the  disciplinaiy  action 
taken  against  the  officer  or  employee  who  was  primarily  respon- 
sible for  improperly  withholding  records  or  an  explanation  of  why 
disciplinary  action  was  not  taken; 

(5)  a  copy  of  every  rule  made  by  such  agenc}^  regarding  this 
section; 

(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees  col- 
lected by  the  agency  for  making  records  available  under  this 
section;  and 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior  calen- 
dar year  a  listing  of  the  number  of  cases  arising  under  this  section,  the 
exemption  involved  in  each  case,  the  disposition  of  such  case,  and  the 
cost,  fees,  and  penalties  assessed  under  subsection  (a)(4)(E),  (F),  and 
(G).  Such  report  shall  also  include  a  description  of  the  efforts  inider- 
taken  by  the  Department  of  Justice  to  encourage  agenc}"  compliance 
with  this  section. 

(e)  For  purposes  of  this  section,  the  term  'agency'  as  defined  in 
section  551(1)  of  this  title  includes  any  executive  department,  military 
department.  Government  corporation,  Government  controlled  cor- 
poration, or  other  establishment  in  the  executive  branch  of  the 
Government  (including  the  Executive  Office  of  the  President) ,  or  any 
independent  regulatory  agency. 


THE  DISTRICT  OF  COLUMBIA  FREEDOM  OF  INFORMA- 
TION ACT:  LEGISLATIVE  HISTORY  AND  RELATED 
MATERIALS 

I.  THE  BASIC  LEGISLATIVE  HISTORY 

[A  Bill  No.  1-119] 

June  10,  1975 

Coimcilmember  Arrington  Dixon  introduced  the  following  bill  which 
was  referred  to  the  Committee  on  the  Judiciary  and  Criminal  Law 

A  Bill  To  create  a  Freedom  of  Information  Act ;  to  create  rights  and  penalties ; 

and  for  other  purposes 

Be  it  enacted  hy  the  Council  of  the  DistAct  of  Coumhia.  That  this 
Act  may  be  cited  as  the  ''Freedom  of  Information  Act  of  1975.'' 

Sec.  2.  Public  Policy.  It  is  hereby  declared  to  be  the  public  policy 
of  the  District  of  Columbia  that  all  persons  are  entitled  to  full  and 
complete  information  regarding  the  affairs  of  goyemment  and  the 
the  official  acts  of  those  who  represent  them  as  public  officials  and 
employees.  To  that  end.  the  proyisions  of  this  Act  shall  be  construed 
in  eyery  instance  with  the  yiew  toward  complete  public  acceSvS. 

Sec.  3(A).  Section  1-1502  of  the  District  of  Columbia  Code  is  here- 
by amended  by  inserting  the  following  after  the  final  ";-'  in  Section 
13:  "(14)  the  term  'public  record'  includes  all  books,  papers,  maps, 
photographs,  cards,  tapes,  recordings,  or  other  documentary  ma- 
terials regardless  of  physical  form  or  characteristics  prepared,  owned, 
used,  in  the  possession  of.  or  retained  by  the  Mayor  and  agencies." 

(B)  Section  1-1502  of  the  District  of  Columbia  Code  is  hereby 
amended  by  striking  "  ( 14) ",  "  ( 15 ) ",  and  "  ( 16) ",  and  inserting  "  ( 15 ) ", 
"  (16) ",  and  "  (17) ",  in  lieu  thereof  respectiyely. 

Sec.  4.  Access  to  Public  Records  from  the  Mayor  and  Agencies — 

(A)  Any  person  has  a  right  to  inspect  or  copy  any  public  record 
of  the  Mayor  or  an  agency,  except  otherwise  expressly  proyided  by 
Section  5  (exemptions)  of  this  Act  in  accordance  with  reasonable 
rules  concerning  time  and  place  of  access. 

(B)  The  Mayor  or  an  agency  may  establish  and  collect  fees  not 
to  exceed  the  actual  cost  of  searching  for  or  making  copies  of 
i^cords.  Documents  may  be  furnished  without  charge  or  at  a  re- 
duced charge  where  the  ^layor  or  agency  determines  that  waiyer 
or  reduction  of  the  fee  is  in  the  public  interest  ]>ecause  furnishing 
the  information  can  be  considered  as  primarily  benefiting  the 
general  public.  But  fees  shall  not  be  charged  for  examination  and 
reyiew  to  determine  if  such  documents  are  subject  to  disclosure. 

(C)  The  Mayor  or  an  airency,  upon  request  for  i-ecords  made 
under  this  Act!  shall  within  fifteen  days  (excepting  Saturdays, 

(11) 
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Sundays,  and  legal  public  holidays)  of  the  receipt  of  any  such 
request  notify  the  person  making  sucli  request  of  its  determination 
and  the  reasons  therefor.  Such  determination  shall  constitute  the 
final  opinion  of  the  ]\Iayor  or  an  agency  as  to  the  public  avail- 
ability of  the  requested  public  record. 
Sec.  5.  Exemptions — 

(A)  The  following  matters  may  be  exempt  from  disclosure 
under  the  provisions  of  this  Act : 

(1)  Trade  secrets,  which  are  defined  as  unpatented,  secret, 
commercially  valuable  plans,  appliances,  formulas,  or  proc- 
esses, which  are  used  for  the  making,  preparing,  compounding, 
treating,  or  processing  of  articles  or  materials  which  are  trade 
commodities  obtained  from  a  person  and  which  are  generally 
recognized  as  confidential. 

(2)  Information  of  a  personal  nature  where  the  public 
disclosure  thereof  would  constitute  a  clearly  unwarranted  in- 
vasion of  pei-sonal  privacy. 

(3)  Records  of  law  enforcement  agencies  not  otherwise 
available  by  law  that  were  compiled  in  the  process  of  detect- 
ing and  investigating  crime  if  the  disclosure  of  the  informa- 
tion would  harm  the  agency  by  : 

(a)  disclosing  identity  of  informants  not  otherwise 
known ; 

(b)  the  premature  release  of  information  to  be  used 
in  a  prospective  law  enforcement  action ; 

(c)  disclosing  investigatory  techniques  not  otherwise 
known  outside  the  government ; 

(d)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication ; 

(e)  constitute  an  unwarranted  invasion  of  personal 
privacy ; 

(f)  endanger  the  life  or  safety  of  a  law  enforcement 
officer. 

Sec.  6.  Information  AVhich  Must  be  Public.  Without  limiting  the 
meaning  of  other  sections  of  this  Act,  the  following  categories  of  in- 
formation are  specifically  made  piiblic  information : 

(1)  the  names,  sex,  ethnicity,  salaries,  title,  and  dates  of  em- 
ployment of  all  employees  and  officers  of  the  Mayor  and  an 
agency; 

(2)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

(3)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adiudication  of  cases; 

(4)  those  statements  of  policy  and  interpretations  of  policy, 
Acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency ; 

(5)  planning  policies  and  goals,  and  interim  and  final  planning 
decisions ; 

(6)  correspondence  and  materials  referred  to  therein,  by  and 
with  the  Mayor  or  an  agency  lelating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby 
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the  agency  determines,  or  opines  upon,  or  is  asked  to  determine 
or  opine  upon,  the  rights  of  the  District,  the  public,  of  any  pri- 
vate part}^ ; 

(7)  information  in  or  taken  from  any  account,  voucher,  or  con- 
tract dealing  with  the  receipt  or  expenditure  of  public  or  other 
funds  by  public  bodies ; 

(8)  the  minutes  of  all  proceedings  of  all  agencies  and  all  votes 
at  such  proceedings. 

Sec.  7.  Enforcement — 

(A)  Any  person  denied  the  right  to  inspect  a  public  record 
of  the  Mayor  or  an  agency  may  petition  the  Corporation  Counsel 
to  review  the  public  record  to  determine  if  it  may  be  withheld 
from  public  inspection,  the  person  seeking  disclosure  may  in- 
stitute proceedings  for  injunctive  or  declaratory  relief  in  the 
trial  court.  If  the  Corporation  Counsel  declares  the  document  to 
be  a  public  record  and  the  government  body  continues  to  with- 
hold the  record,  the  Corporation  Counsel  shall  bring  suit  in  the 
name  of  the  District  of  Columbia  in  the  trial  court  to  enjoin  the 
agency  from  withholding  the  records  and  to  compel  the  produc- 
tion of  documents  for  the  person  seeking  disclosure. 

(B)  In  any  suit  filed  under  section  7(A)  of  this  Act,  the  court 
has  jurisdiction  to  enjoin  the  Mayor  or  an  agency  from  with- 
holding records  and  to  order  the  production  of  any  records  im- 
properly withheld  from  the  person  seeking  disclosure.  The  court 
shall  determine  the  matter  de  novo  and  the  burden  is  on  the 
Mayor  or  an  agency  to  sustain  its  action.  The  court  may  view  the 
documents  in  controversy  in  camera  before  reaching  a  decision. 
Any  noncompliance  with  the  order  of  the  court  may  be  punished 
as  contempt  of  court. 

(C)  Except  as  to  causes  the  court  considers  of  greater  im- 
portance, proceedings  arising  under  Section  7(A)  of  this  Act 
take  precedence  on  the  docket  over  all  other  causes  and  shall  be 
assigned  for  hearing,  trial  or  argument  at  the  earliest  practicable 
date  and  expedited  in  every  way. 

(D)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy 
of  a  public  record  prevails  in  such  suit,  he  or  she  shall  be  awarded 
reasonable  attorney  fees  and  other  costs  of  litigation.  If  such  per- 
son prevails  in  part,  the  court  may  in  its  discretion  award  him  or 
her  reasonable  attorney  fees  or  an  appropriate  portion  thereof. 

Sec.  8.  Penalties.  Any  official  who  violates  the  provisions  of  this 
Act  shall  be  subject  to  $1,000  fine  for  each  offense. 

Sec.  9(a)  This  Act  shall  be  codified  in  Chapter  15  of  Title  1  of  the 
District  of  Columbia  Code,  as  Section  1-1511. 

(b)  Commissioner's  Order  No.  71-370,  issued  November  2,  1971,  is 
hereby  repealed. 

Sec.  10.  This  Act  shall  take  effect  pursuant  to  the  provisions  of  Sec. 
602(c)  of  the  District  of  Columbia  Self -Government  and  Govern- 
mental Reorganization  Act. 
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An  Amendment 

In  the  Committee  on  the  Judiciary  and  Criminal  Law 

By  Councilmember  David  A.  Clarke 

[Sept.  1,  1976] 

Strike  all  after  the  enacting  clause  and  insert  in  lieu  thereof : 
That  this  act  may  be  cited  as  the  "Freedom  of  Information  Act  of 

1976^'. 

Sec.  2.  The  District  of  Columbia  Administrative  Procedure  Act 

(82  Stat.  1203),  as  amended,  is  further  amended  by  adding  to  the 

end  thereof  the  folloAving : 

"TITLE  II— FREEDOM  OF  INFORMATION 


"Sec.  201.  Generally  the  public  policy  of  the  District  of  Columbia 
is  that  all  persons  are  entitled  to  full  and  complete  information  re- 
garding the  affairs  of  government  and  the  official  acts  of  those  who 
represent  them  as  public  officials  and  employees.  To  that  end,  provi- 
sions of  this  act  shall  be  construed  with  the  view  toward  expansion  of 
public  access  and  the  minimization  of  costs  and  time  delays  to  per- 
sons requesting  information. 

"right  of  access  to  public  records;  allowable  costs;  time  limits 

"Sec.  202.  (a)  Any  person  has  a  right  to  inspect  and,  at  his  or  her 
discretion,  to  copy  any  public  record  of  the  Mayor  or  an  agency,  ex- 
cept as  otherwise  expressly  provided  by  Section  204  of  this  title,  in 
accordance  with  reasonable  rules  that  shall  be  issued  by  the  Mayor  or 
an  agency  after  notice  and  comment,  concerning  the  time  and  place 
of  access. 

"(b)  The  Mayor  or  an  agency  may  establish  and  collect  fees  not  to 
exceed  the  actual  cost  of  searching  for  or  making  copies  of  records,  but 
in  no  instance  shall  the  total  fee  for  searching  exceed  ten  (10)  dollars 
for  each  request.  For  purposes  of  this  subsection  "request"  means  a 
single  demand  for  any  number  of  documents  made  at  one  time  to  an 
individual  agency.  Documents  may  be  furnished  without  charge  or  at 
a  reduced  charge  where  the  Mayor  or  agency  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public  interest  because  furnishing  the 
information  can  be  considered  as  primarily  benefiting  the  general 
public.  Notwithstanding  the  foregoing,  fees  shall  not  be  charged  for  ex- 
amination and  review  to  determine  if  such  documents  are  subject  to 
disclosure. 

"(c)  The  Mayor  or  an  agency,  upon  request  reasonably  describing 
any  public  record,  shall  Avithin  ten  days  (except  Saturdays,  Sundays, 
and  legal  public  holidays)  of  the  receipt  of  any  such  request  either 
make  the  requested  public  record  accessible  or  notify  the  person  making 
sucli  request  of  its  determination  not  to  make  the  requested  public 
record  or  any  pai-t  thereof  accessible  and  the  reasons  therefor. 

"(d)  In  unusual  circumstances,  the  time  limit  prescribed  in  subsec- 
tion (c)  of  this  section  may  be  extenckMl  by  written  notice  to  the  per- 
son making  such  request  setting  forth  the  reasons  for  extension  and 
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expected  date  for  determination.  Such  extension  shall  not  exceed  10 
days  (except  Saturdays,  Sundays  and  legal  public  liolidays).  For  pur- 
poses of  this  subsection,  and  only  to  the  extent  necessary  for  process- 
ing of  the  particular  request,  'unusual  circumstances'  ai-e  limited  to: 

"(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  sin<^le  request ;  or 

"(2)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  w^ith  another  agency  having  a  substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject-matter  in- 
terest therein. 
"(e)  Any  failure  on  the  part  of  the  Mayor  or  an  agency  to  comply 
with  a  request  under  subsection   (a)  of  this  section  within  the  time 
provisions  of  subsections  (c)  and  (d)  of  this  section  shall  be  deemed 
a  denial  of  the  request,  and  the  person  making  such  request  shall  be 
deemed  to  have  exhausted  his  administrative  remedies  with  respect  to 
such  request,  unless  such  person  chooses  to  petition  the  Mayor  pur- 
suant to  section  207  of  this  title  to  review  the  deemed  denial  of  the 
request. 


"Sec.  203.  (a)  Denial  by  the  Mayor  or  an  agecny  of  a  request  for  any 
public  record  shall  contain  at  least  the  following : 

"(1)  the  specific  reasons  for  the  denial,  including  citations  to 
the  particular  exemption (s)  under  section  204  of  this  title  relied 
on  as  authority  for  the  denial ; 

"(2)  the  name(s)  of  the  public  official (s)  or  employee (s)  re- 
sponsible for  the  decision  to  deny  the  request ;  and 

"(3)   notification  to  the  requester  of  any  administrative  or  ju- 
dicial right  to  appeal  under  section  207  of  this  title. 
"(b)   The  Mayor  and  each  agency  of  the  District  of  Columbia 
shall  maintain  a  file  of  till  letters  of  denial  of  requests  for  public  rec- 
ords. This  file  shall  be  made  available  to  any  person  on  request  for 
purposes  of  inspection  and/or  copying. 


"Sec.  204.  (a)  The  following  matters  may  be  exempt  from  disclosure 
under  the  provisions  of  this  title  : 

"(1)  Trade  secrets  and  commercial  or  financial  infoniiation 
obtained  from  outside  the  government,  to  the  extent  that  dis- 
closure would  result  in  substantial  harm  to  the  competitive  posi- 
tion of  the  person  from  whom  the  information  was  obtained; 

"(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy. 

"(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would : 

"(A)  interfere  with  enforcement  proceedings, 
"(B)   deprive  a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication. 
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"(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

"(D)  disclose  the  identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  intelligence  investiga- 
tion, confidential  inf onnation  furnished  only  by  the  confiden- 
tial source, 

"(E)  disclose  investigative  techniques  and  procedures  not 
generally  known  outside  the  government. 

"(F)   endanger  the  life  or  physical  safety  of  law  enforce- 
ment personnel; 
"(4)   Inter-agency   or   intra-agency   memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

"(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  ad- 
ministered examinations  or  answers  to  questions  thereon. 

"(6)  Information  specifically  exempted  from  disclosure  by 
statute. 

"(7)   Information  specifically  authorized  by  federal  law  under 

criteria  established  by  a  Presidential  Executive  order  to  be  kept 

secret  in  the  interest  of  national  defense  or  foreign  policy  which 

is  in  fact  properly  classified  pursuant  to  such  Executive  order. 

"(b)  Any  reasonably  segregable  portion  of  a  public  record  shall  be 

provided  to  any  person  requesting  such  record  after  deletion  of  those 

portions  which  may  be  withheld  from  disclosure  under  subsection  (a) 

of  this  section. 

"(c)  This  section  does  not  authorize  withholding  of  information 
or  limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  the  Council  of  the  District  of  Columbia.  This  section 
shall  not  operate  to  permit  non-disclosure  of  information  of  which  dis- 
closure is  authorized  or  mandated  bv  other  law. 


"Sec.  205.  Each  agency  having  more  than  one  member  shall  maintain 
and  make  available  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  each  proceeding  of  that  agency. 

"information  wiiirii  must  be  made  public 

"Sec.  206.  Without  limiting  the  meaning  of  other  sections  of  this 
title,  the  following  categories  of  information  are  specifically  made 
public  information : 

"(a)  the  names,  salaries,  title,  and  dates  of  employment  of  all 
employees  and  officers  of  the  Mayor  and  an  agency ; 

"(b)  administrative  staff  manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public ; 

"(c)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

"(d)  those  statements  of  policy  and  interpretations  of  policy, 
acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency ; 
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"(e)  correspondence  and  materials  referred  to  therein,  by  and 
with  the  Mayor  or  an  agency  relating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby 
the  agency  determines,  or  states  an  opinion  upon,  or  is  asked  to 
determine  or  state  an  opinion  upon,  the  rights  of  the  District, 
the  public,  or  any  private  party ; 

"(f)  information  in  or  taken  from  any  account,  voucher,  or 
contract  dealing  with  the  receipt  or  expenditure  of  public  or 
other  funds  by  public  bodies ;  and 

"(g)  the  minutes  of  all  proceedings  of  all  agencies. 


"Sec.  207.  (a)  Any  person  denied  the  right  to  inspect  a  public  record 
of  a  public  body  may  petition  the  Mayor  to  review  the  public  record 
to  determine  whether  it  may  be  withheld  from  public  inspection.  Such 
determination  shall  be  made  in  writing  with  a  statement  of  reasons 
therefor  in  writing  within  10  days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  of  the  submission  of  the  petition : 

"(1)  If  the  Mayor  denies  the  petition,  the  person  seeking  dis- 
closure may  institute  proceedings  for  injunctive  or  declaratory  re- 
lief in  the  Superior  Court  for  the  District  of  Columbia. 

"(2)   If  the  Mayor  decides  that  the  public  record  may  not  be 
withheld,  he  shall  order  the  public  body  to  disclose  the  record 
immediately.  If  the  public  body  continues  to  withhold  the  record, 
the  person  seeking  disclosure  may  bring  suit  in  the  Superior  Court 
for  the  District  of  Columbia  to  enjoin  the  public  body  iroui  with- 
holding the  record  and  to  compel  the  production  of  the  requested 
record. 
"(b)   In  any  suit  filed  under  subsection   (a)    of  this  section,  the 
Superior  Court  for  the  District  of  Columbia  may  enjoin  the  public 
body  from  withholding  records  and  order  the  production  of  any  rec- 
ords improperly  withheld  from  the  person  seeking  disclosure.  The 
burden  is  on  the  Mayor  or  the  agency  to  sustain  its  action.  In  such 
cases  the  court  shall  determine  the  matter  de  novo,  and  may  examine 
the  contents  of  such  records  in  camera  to  determine  whether  such 
records  or  any  part  thereof  shall  be  withheld  under  any  of  the  exemp- 
tions set  forth  in  section  204  of  this  title. 

"(c)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy 
of  a  public  record  prevails  in  whole  or  in  part  in  such  suit,  he  or  she 
may  be  awarded  reasonable  attorney  fees  and  other  costs  of  litigation. 


"Sec.  208.  On  or  before  the  30th  day  of  June  of  each  calendar  year, 
the  Mayor  shall  compile  and  submit  to  the  Council  of  the  District  of 
Columbia  a  report  covering  the  public-record-disclosure  activities  of 
each  agency  and  of  Executive  Branch  as  a  whole  during  the  preceding 
calendar  year.  The  report  shall  include  : 

"(i)  the  number  of  determinations  made  by  each  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under 
Section  4  of  this  title  and  the  reasons  for  each  such  determina- 
tion; 
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"(2)  the  number  of  appeals  made  by  persons  under  Section 
207(a)  of  this  title,  the  result  of  such  appeals,  and  the  reason  for 
the  action  upon  each  appeal  that  results  in  a  denial  of  informa- 
tion ; 

"(3)  the  names  and  titles  or  positions  of  each  person  responsi- 
ble for  the  denial  of  records  requested  under  this  title,  and  the 
number  of  instances  of  participation  for  each  such  person  ; 

"(4)  a  copy  of  fee  schedule  and  the  total  amount  of  fees  col- 
lected by  each  agency  for  making  records  available  under  this 
title ;  and 

"(5)  such  other  information  as  indicates  efforts  to  administer 
fully  this  title. 

"(6)  for  the  prior  calendar  year,  a  listing  of  the  total  number 
of  cases  arising  under  Section  207  of  this  title,  the  total  number 
of  cases  in  which  a  request  was  denied  in  whole  or  in  part,  the 
total  number  of  times  in  which  each  exemption  provided  under 
section  204  of  this  title  was  cited  as  a  reason  for  denial  of  a  re- 
quest, and  the  total  amount  of  fees  collected  under  section  202(b) 
of  this  act.  Such  report  shall  also  include  a  description  of  the 
efforts  undertaken  by  the  Mayor  to  encourage  agency  compliance 
with  this  title. 

DEFINITION 

"Sec.  209.  For  purposes  of  this  title,  the  terms  'Mayor',  'Council', 
'District',  'agency',  'rule',  'rulemaking',  'person',  'partv',  'order',  'relief, 
'proceeding',  'public  record',  and  'adjudication'  shall  have  the  meaning 
as  provided  in  section  102  of  Title  I  of  this  Act. 

Sec.  3.  The  District  of  Columbia  Administrative  Procedure  Act 
(82  Stat.  1203;  D.C.  Code  sec.  1-1501  et  seq,),  as  amended,  is  further 
amended  by — 

(a)  renumbering  sections  2  through  12  thereof  as  sections  101 
through  111,  respectively ; 

(b)  inserting  in  the  title  heading  "Title  I  Administrative  Pro- 
cedure" between  section  I  of  such  Act  and  section  101  (as 
renumbered) ; 

(c)  striking  out  "Act"  wherever  it  appears  in  sections  101 
through  111  (as  renumbered)  and  inserting  in  lieu  thereof  "title" ; 

(d)  by  adding  to  the  end  of  section  102  (as  renumbered)  of 
such  Act  the  following : 

"(18)  the  term  'public  record'  includes  all  books,  papers, 
maps,  photographs,  cards,  tapes,  recordings,  or  other  docu- 
mentary materials  regardless  of  physical  form  or  character- 
istics prepared,  owned,  used,  in  the  possession  of,  or  retained 
by  the  Mayor  and  agencies. 

"(19)  the  term  'adjudication'  means  the  agency  process, 
other  than  rulemaking,  for  the  formulation,  issuance,  and  en- 
forcement of  an  order." 

(e)  by  striking  "section  7"  in  section  105  (as  renumbered)  of 
such  Act  and  inserting  in  lieu  thereof  "section  106." 

repealer 
Sec.  4.  Mayor's  Order  76-109,  dated  May  4, 1976,  is  hereby  repealed. 
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EFFECTIVE    DATE 


Sec.  5.  This  act  shall  take  effect  pursuant  to  the  provisions  of  section 
602(c)(1)  (D.C.  Code  #l-147(c)  (1) )  of  the  District  of  Columbia 
Self-Government  and  Governmental  Reorganization  Act. 


A  Reported  Bill 

[Sept.  1,  1976] 

[No.  1-119] 

A  BILL  To  create  a  Freedom  of  Information  Act ;  to  create  rights ;  and  for  other 

purposes 

Be  it  enacted  hy  the  Council  of  the  District  of  Columhia^  That  this 
act  may  be  cited  as  the  "Fredom  of  Information  Act  of  1976." 

Sec.  2.  The  District  of  Columbia  Administrative  Procedure  Act  (82 
Stat.  1203),  as  amended,  is  further  amended  by  adding  to  the  end 
thereof  the  following : 

"TITLE  II— FREEDOM  OF  INFORMATION 

"public  policy 

"Sec.  201.  Generally  the  public  policy  of  the  District  of  Columbia  is 
that  all  persons  are  entitled  to  full  and  complete  information  regard- 
ing the  affairs  of  government  and  the  official  acts  of  those  who  rep- 
resent them  as  public  officials  and  employees.  To  that  end,  provisions 
of  this  act  shall  be  construed  with  the  view  toward  expansion  of  public 
access  and  the  minimization  of  costs  and  time  delays  to  persons  request- 
ing information. 

"right  of  access  to  public  records;  allowable  costs;  time  limits 

"Sec.  202.  (a)  Any  person  has  a  right  to  inspect  and,  at  his  or  her 
discretion,  to  copy  any  public  record  of  the  Mayor  or  an  agency,  ex- 
cept as  otherwise  expressly  provided  by  Section  204  of  this  title,  in 
accordance  with  reasonable  rules  that  shall  be  issued  by  the  Mayor  or 
an  agency  after  notice  and  comment,  concerning  the  time  and  place  of 
access. 

"(b)  The  Mayor  or  an  agency  may  establish  and  collect  fees  not  to 
exceed  the  actual  cost  of  searching  for  or  making  copies  of  records,  but 
in  no  instance  shall  the  total  fee  for  searching  exceed  ten  (10)  dollars 
for  each  request.  For  purposes  of  this  subsection  'request'  means  a 
single  demand  for  any  number  of  documents  made  at  one  time  to  an  in- 
dividual agency.  Documents  may  be  furnished  without  charge  or  at  a 
reduced  charge  where  the  mayor  or  agency  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public  interest  because  furnishing  the  in- 
formation can  be  considered  as  primarily  benefiting  the  general  public. 
Notwithstanding  the  foregoing,  fees  shall  not  be  charged  for  examina- 
tion and  review  to  determine  if  such  documents  are  subject  to 
disclosure. 
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"(c)  The  Mayor  or  an  agency,  upon  request  reasonably  describing 
any  public  record,  shall  within  ten  days  (except  Saturdays,  Sundays, 
and  legal  public  holidays)  of  the  receipt  of  any  such  request  either 
make  the  requested  public  record  accessible  or  notify  the  person  mak- 
ing such  request  of  its  determination  not  to  make  the  requested  public 
record  or  any  part  thereof  accessible  and  the  reasons  therefor. 

"(d)  In  unusual  circumstances,  the  time  limit  prescribed  in  subsec- 
tion (c)  of  this  section  may  be  extended  by  written  notice  to  the  person 
making  such  request  setting  forth  the  reasons  for  extension  and  ex- 
pected date  for  determination.  Such  extension  shall  not  exceed  10 
days  (except  Saturdays,  Sundays  and  legal  holidays).  For  purposes 
of  this  subsection,  and  only  to  the  extent  necessary  for  processing  of  the 
particular  request,  'unusual  circumstances'  are  limited  to : 

"(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request ;  or 

"(2)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  a  substantial  in- 
terest in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject-matter  in- 
terest therein. 
"(e)  Any  failure  on  the  part  of  the  Mayor  or  an  agency  to  comply 
with  a  request  under  subsection  (a)  of  this  section  within  the  time 
provisions  of  subsections  (c)  and  (d)  of  this  section  shall  be  deemed  a 
denial  of  the  request,  and  the  person  making  such  request  shall  be 
deemed  to  have  exhausted  his  administrative  remedies  with  respect  to 
such  request,  unless  such  person  chooses  to  petition  the  Mayor  pursu- 
ant to  section  207  of  this  title  to  review  the  deemed  denial  of  the 
request. 

"letters  of  denial 

"Sec.  203.  (a)  Denial  by  the  Mayor  or  an  agency  of  a  request  for 
any  public  record  shall  contain  at  least  the  following: 

"(1)  the  specific  reasons  for  the  denial,  including  citations  to 
the  particular  exemption  (s)  under  section  204  of  this  title  relied 
on  as  authority  for  the  denial ; 

"(2)  the  name(s)  of  the  public  official (s)  or  emplo3'ee(s)  re- 
sponsible for  the  decision  to  deny  the  request ;  and 

"(3)    notification  to  the  requester  of  any  administrative  or 

judicial  right  to  appeal  under  section  207  of  this  title. 

"(b)  The  Mayor  and  each  agency  of  the  District  of  Columbia  shall 

maintain  a  file  of  all  letters  of  denial  of  requests  for  public  records. 

This  file  shall  be  made  available  to  any  person  on  request  for  purposes 

of  inspection  and/or  copying. 


"Sec.  204.  (a)  The  following  matters  may  be  exempt  from  disclo- 
sure under  the  provisions  of  this  title : 

"(1)    Trade  secrets  and  commercial  or  financial  information 
obtained  from  outside  the  government,  to  the  extent  that  disclo- 
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sure  would  result  in  substantial  harm  to  the  competitive  position 
of  the  person  from  whom  the  information  was  obtained; 

"(2)  Information  of  a  personal  nature  wliere  tlie  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy. 

"(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would : 

"(A)  interfere  with  enforcement  proceedings, 
'^(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication, 

"(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

"(D)  disclose  the  identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security  intelligence  investi- 
gation, confidential  information  furnished  only  by  the  con- 
fidential source, 

"(E)  disclose  investigative  techniques  and  procedures  not 
generally  known  outside  the  government, 

"(F)  endanger  the  life  or  physical  safety  of  law  enforce- 
ment personnel ; 
"(4)    Inter-agency   or   intra-agency   memorandum   or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

"(o)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  ad- 
ministered examinations  or  answers  to  questions  thereon. 

"(6)  Information  specifically  exempted  from  disclosure  by 
statute. 

"(7)  Information  specifically  authorized  by  federal  lavN'  under 

criteria  established  by  a  Presidential  Executive  order  to  be  kept 

secret  in  the  interest  of  national  defense  or  foreign  policy  which 

is  in  fact  properly  classified  pursuant  to  such  Executive  order. 

"(b)  Any  reasonably  segregable  portion  of  a  public  record  shall  be 

provided  to  any  person  requesting  such  record  after  deletion  of  those 

portions  which  may  be  withheld  from  disclosure  under  subsection  (a) 

of  this  section. 

"(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  the  Council  of  the  District  of  Columbia.  This  section 
shall  not  operate  to  permit  non-disclosure  of  information  of  which 
disclosure  is  authorized  or  mandated  by  other  law. 

"recording  of  final  votes 

"Sec.  205.  Each  agency  having  more  than  one  member  shall  main- 
tain and  make  available  for  public  inspection  a  record  of  the  final 
votes  of  each  member  in  each  proceeding  of  that  agency. 
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"information  which  must  be  made  public 

"Sec.  206.  Without  limiting  the  meaning  of  other  sections  of  this 
title,  the  following  categories  of  information  are  specifically  made 
public  information : 

"(a)  the  names,  salaries,  title,  and  dates  of  employment  of  all 
employees  and  officers  of  the  Mayor  and  an  agency ; 

"(b)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

"(c)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

"(d)  those  statements  of  policy  and  interpretations  of  policy, 
acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency ; 

"(e)  correspondence  and  materials  referred  to  therein,  by  and 
with  the  Mayor  or  an  agency  relating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby  the 
agency  determines,  or  states  an  opinion  upon,  or  is  asked  to  deter- 
mine or  state  an  opinion  upon,  the  rights  of  the  District,  the  pub- 
lic, or  any  private  party ; 

"(f)  information  in  or  taken  from  any  account,  voucher,  or  con- 
tract dealing  with  the  receipt  or  expenditure  of  public  or  other 
funds  by  public  bodies ;  and 

"(g)  the  minutes  of  all  proceedings  of  all  agencies. 


"Sec.  207.  (a)  Any  person  denied  the  right  to  inspect  a  public 
record  of  a  public  body  may  petition  the  !Mayor  to  review  the  public 
record  to  determine  whether  it  may  be  withheld  from  public  inspec- 
tion. Such  determination  shall  be  made  in  writing  with  a  statement 
of  reasons  therefor  in  writing  within  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  of  the  submission  of  the  petition: 

"(1)  If  the  Mayor  denies  the  petition,  the  person  seeking  dis- 
closure may  institute  proceedings  for  injunctive  or  declaratory 
relief  in  the  Superior  Court  for  the  District  of  Columbia. 

"(2)  If  the  Mayor  decides  that  the  public  record  may  not  be 
withheld,  he  shall  order  the  public  body  to  disclose  the  record 
immediately.  If  the  public  body  continues  to  withhold  the  record, 
the  person  seeking  disclosure  may  bring  suit  in  the  Superior  Court 
for  the  District  of  Columbia  to  enjoin  the  public  body  from  with- 
holding the  record  and  to  compel  the  production  of  the  requested 
record. 
"(b)  In  any  suit  filed  under  subsection  (a)  of  this  section,  the  Supe- 
rior Court  for  tlie  District  of  Columbia  may  enjoin  the  public  body 
from  witliliolding  records  and  order  the  production  of  any  records 
improperly  withheld  from  the  person  seeking  disclosure.  Theburden  is 
on  the  Mayor  or  the  agency  to  sustain  its  action.  In  such  cases  the 
court  shall  determine  the  matter  cle  noiw.  and  may  examine  the  con- 
tents of  surli  records  in  camera  to  determine  whether  such  records  or 
any  part  thereof  sliall  be  withheld  under  any  of  the  exemptions  set 
forth  in  section  204  of  this  title. 

"(c)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy  of 
a  public  record  prevails  in  whole  or  in  T:>art,  in  such  suit,  he  or  she  may 
be  awarded  reasonable  attorney  fees  and  other  costs  of  litigation. 
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"Sec.  208.  On  or  before  the  30th  day  of  June  of  each  calendar  year, 
the  Mayor  shall  compile  and  submit  to  the  Council  of  the  District 
of  Columbia  a  repoit  covering  the  public-record-disclosure  activities 
of  each  agency  and  of  Executive  Branch  as  a  whole  during  the  pre- 
ceding calendar  year.  The  report  shall  include  : 

"(1)  the  number  of  determinations  made  by  each  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  under 
Section  4  of  this  title  and  the  reasons  for  each  such  determmation ; 

"(2)  the  number  of  appeals  made  by  persons  under  Section 
207(a)  of  this  title,  the  result  of  such  appeals,  and  the  reason 
for  the  action  upon  each  appeal  that  results  in  a  denial  of 
information ; 

"(3)  the  names  and  titles  or  positions  of  each  person  responsi- 
ble for  the  denial  of  records  requested  under  this  title,  and  the 
number  of  instances  of  participation  for  each  such  person; 

"(4)  a  copy  of  the  fee  schedule  and  total  amount  of  fees  col- 
lected by  each  agency  for  making  records  available  under  this 
title;  and 

"(5)  such  other  information  as  indicates  efforts  to  administer 
fully  this  title. 

"(6)  for  the  prior  calendar  year,  a  listing  of  the  total  number 
of  cases  arising  under  Section  207  of  this  title,  the  total  number  of 
cases  in  which  a  request  was  denied  in  whole  or  in  part,  the  total 
number  of  times  in  which  each  exemption  provided  under  section 
204  of  this  title  was  cited  as  a  reason  for  denial  of  a  request,  and 
the  total  amount  of  fees  collected  under  section  202(b)  of  this  act. 
Such  report  shall  also  include  a  description  of  the  efforts  under- 
taken by  the  Mayor  to  encourage  agency  compliance  with  this  title. 


"Sec.  209.  For  purposes  of  this  title,  the  terms  'Mayor',  'Council', 
'District',  'agency',  'rule',  'rulemaking',  'person',  'party',  'order',  're- 
lief, 'proceeding',  'public  record',  and  'adjudication'  shall  have  the 
meaning  as  provided  in  section  102  of  Title  I  of  this  Act." 

Sec.  3.  The  District  of  Columbia  Administrative  Procedure  Act 
(82  Stat.  1203;  D.C.  Code  sec.  1-1501  et  seq.).  as  amended,  is  further 
amended  by — 

(a)  renumbering  sections  2  through  12  thereof  as  sections  101 
through  111,  respectively; 

(b)  inserting  in  the  title  heading  "Title  I  Administrative  Pro- 
cedure" between  section  1  of  such  Act  and  section  101  (as  re- 
numbered) ; 

(c)  striking  out  "Act"  wherever  it  appears  in  sections  101 
through  111  (as  renumbered)  and  inserting  in  lieu  thereof  "title"; 

(d)  by  adding  to  the  end  of  section  102  (as  renumbered)  of  such 
Act  the  following : 

"(18)  the  term  'public  record'  includes  all  books,  papers, 
maps,  photographs,  cards,  tapes,  recordings,  or  other  docu- 
mentary materials  regardless  of  physical  form  or  character- 
istics prepared,  owned,  used,  in  the  possession  of,  or  retained 
by  the  Mayor  and  agencies. 
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"(19)  the  term  'adjudication'  means  the  agency  process, 
other  than  rulemaking,  for  the  formulation,  issuance,  and 
enforcement  of  an  order." 
(e)  by  striking  "section  7"  in  section  105  (as  renumbered)  of  such 
Act  and  inserting  in  lieu  thereof  "section  106'-. 

REPEALER 

Sec.  4.  Mayor's  Order  76-109,  dated  May  4, 1976,  is  hereby  repealed. 

EFFECTIVE   DATE 

Sec.  5.  This  act  shall  take  effect  pursuant  to  the  provisions  of  sec- 
tion 602(c)  (1)  (D.C.  Code  #l-147(c)  (1) )  of  the  District  of  Colum- 
bia Self -Government  and  Governmental  Reorganization  Act. 
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Council  of  the  District  of  Columbia 
Report 

City  Hall,  14th  and  E  Streets,  NW.    20004        Fifth  Floor       638-2223  or  Government  Code  137-3806 

To       Members  of  the  Council  of  the  District  of  Columbia 

From      Committee  on  the  Judiciary  cind  Criminal  Law, 

David  A.  Clarke,  Chairperson 
Date      September  1,  1976 

Subject    Bill  No.  1-119,  the  "D.C.  Freedom  of  Information  Act  of  1975" 


The  Committee  on  the  Judiciary  and  Criminal  Law,  to  which  Bill  No. 
1-119  has  been  referred,  having  considered  the  same,  reports  favorably  on 
the  bill  as  amended. 


PURPOSE  OF  THIS  LEGISLATION 


The  purpose  of  this  bill  is  to  grant  to  the  citizens  of  the  District 
of  Columbia  a  statutory  right  of  access  to  information  held  by  the  exec- 
utive branch  of  the  local  government.   With  passage  of  this  bill,  the 
District  of  Coliombia  would  join  the  45  states  which  already  have  open 
records  legislation.   In  so  doing,  this  bill  seeks  to  clarify  the  full 
range  of  information  the  public  may  obtain,  with  the  specific  categories  of 
information  which  are  justifiably  exempt  from  disclosure  by  the  government. 

In  particular,  this  bill  aims  at  providing  the  citizens  of  the  District 
of  Columbia  with  a  mechanism  for  enforcing  their  right  of  access  to  certain 
government  records  —  a  serious  weakness  of  the  prior  executive  order. 
Through  the  right  of  judicial  review,  procedural  guidelines  and  sanctions 
for  non-compliancy  this  bill  seeks  to  accomplish  a  level  of  implementation 
which  the  current  open  information  policy  under  Mayor's  Order  76-109  was 
never  structured  to  perform.   (This  Order  is  Attachment  No.  1) 


BACKGROUND  OF  THIS  LEGISLATION 

Bill  No.  1-119  was  introduced  by  Councilmember  Arrington  Dixon  on 
June  10,  1975.   This  bill  would  replace  the  existing  freedom  of  information 
policy  set  forth  in  Mayor's  Order  76-109  . 

The  staff  of  the  Committee  on  the  Judiciary  and  Criminal  Law  began 
its  analysis  of  Bill  No.  1-119  during  the  fall  of  1975.   A  preliminary 
analysis  comparing  the  provisions  of  this  bill  with  the  then  existing  free- 
dom of  information  standards  provided  in  Commissioner's  Order  71-370 
(November  2,  1971)  and  the  Federal  Freedom  of  Information  Act  (5  U.S.C. 
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1552)  was  prepared  by  the  D.C.  Project  legislation  unit  (Georgetown  University 
Law  Center)  on  October  3,  1975.   On  December  8,  the  D.C.  Project  submitted  a 
broader  section-by-section  analysis  which  incorporated  the  noteworthy  por- 
visions  of  state  open  records  legislation  and  major  court  decisions. 

During  this  time,  the  D.C.  Bar,  Division  I,  Committee  on  Access  to 
Government  Information,  prepared  an  extensive  analysis  of  Bill  No.  1-119  from 
both  a  legal  and  practical  perspective.   The  Bar  Committee  also  drafted  a 
substitute  bill  which  embodied  its  analysis.   Both  the  analysis  and  the  bill 
were  delivered  to  the  Committee  on  January  14,  1976. 

The  Committee  on  Government  Operations,  chaired  by  Councilmember  Arrington 
Dixon,  was  referred  Bill  No.  1-119  for  purposes  of  coinment  and  recommendation. 
That  Committee  submitted  a  section-by-section  analysis  and  evaluation  on 
recommending  adoption  of  the  bill. 

During  the  period  of  March  through  December  of  1975,  the  D.C.  Public 
Interest  Research  Group  (D.C.   P.I.R.G.)  conducted  a  survey  of  D.C.  government 
agencies  to  ascertain  compliance  with  Commissioner's  Order  71-370.   The  D.C. 
P.I.R.G.  survey,  using  actual  requests  for  information  needed  by  other  P.I.R.G. 
projects  was  conducted  with  the  knowledge  and  input  of  your  committee  staff. 

On  January  28,  1976,  the  Committee  held  public  hearings  on  Bill  No.  1-119; 
a  copy  of  the  notice  and  witness  list  follows  this  narrative.   (Attachment  No.  2) 
In  addition  to  the  oral  testimony  at  hearings,  the  Committee  has  on  record  the 
written  comments  of  community  organizations  as  follows; 


Organization 

American  Civil  Liberties  Union  (ACLU) 


Representative 


James  Heller 
Marilyn  Welles 


D.C.  Public  Interest  Research  Group 
(D.C.   P.I.R.G.) 


Robert  Fisher 
Suki  Parks 


D.C.  Corporation  Counsel 

D.C.  Bar  Committee  on  Access  to  Government 
Information 


William  Robinson 


Lawrence  Ellsworth, 
Chairperson 


Apartment  and  Office  Building  Association 
(AOBA) 


John  T.  O'Neill 


Common  Cause 


Maureen  Limpert 
William  Garetz 


Capitol  Hill  Restoration  Society 
C  &  P  Telephone  Company 
Citizen 


Richard  Wolf 
Delano  Lewis 
Ted  Preihinski 


30-272  O  -  78  -  3 
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Organization  Representative 

Jewish  Community  Council  of  Greater  Washington     Judge  William  Levy 

Throucjhout  the  spring  of  1976  the  committee  staff  directed  further 
legal  research  conducted  by  the  D.C.  Project.   This  work  culminated  in 
an  extensive  comparative  analysis  which  focused  particularly  upon  issues 
raised  on  the  public  record,  notably,  the  intermediate  administrative 
appeal  process  and  the  exemptions  from  the  act. 

In  order  to  achieve  the  best  policy  result  for  the  District  of  Columbia 
under  the  constraints  of  the  Self -Government  Act,  the  Committee  carefully 
compared  the  provisions  of  the  federal  act  and  its  recent  amendments,  the 
D.C.  Bar  proposed  amendments,  and  the  provisions  of  Bill  No.  1-119  as  intro- 
duc-ad.   The  combination  of  provisions  which  resulted  from  this  process  led 
yo-r  committee  to  report    an  amendment  in  the  nature  of  a  substitute  for 
Bill  No.  1-119. 

NEED  FOR  THIS  LEGISLATION 

The  need  for  a  D.C.  Government  policy  of  open  citizen  access  to  infor- 
marion  held  by  the  government  is  a  matter  of  long  standing  accord.   The  need 
is  r.ot  for  agreement  on  the  existence  of  a  policy,  but  for  a  policy  which 
has  the  force  of  law;  a  policy  which  is  fully  implemented  and  enforceable  by 
the  citizens  for  whom  the  policy  is  written. 

Were  it  not  for  a  drafting  oversight,  the  District  would  have  been 
included  under  the  federal  Freedom  of  Information  Act  of  1966.  \/     Later 
Congressional  bills  to  bring  the  District  under  the  federal  law  were  forestalled 
by  the  promise  of  then  Mayor-Commissioner  Walter  Washington  to  establish  the 
policy  on  the  local  level.  2/     Mayor -Commissioner  Washington  established  this 
policy  by  issuing  Commissioner's  Order  71-370,  dated  November  2,  1971.  (This 
policy  was  recently  recast  as  Mayor's  Order  76-109, 

dated  May  4,  1976.)   The  great  weight  of  evidence  before  your  committee  indi- 
cated that  the         order  has  failed  to  implement  the  freedom  of  information 
policy. 

The  broadest  documentation  of  the  failure  of  District  policy  under  the 
Mayor's  Order  was  provided  by  a  D.C.  Public  Interest  Research  Group  (DC  PIRG) 
survey.   Between  March  197  5  and  January  1976,  PIRG  tracked  85  information  re- 
quests to  D.C.  agencies.   36  requests  (42  percent)  received  no  response  whatever. 
23  responses  (27  percent)  were  either  late,  incomplete  or  otherwise  in  violation 
of  the  Mayor's  Order  76-109.  Of  the  total  of  85,  only  26  of  the  responses  (31 


1/  Testimony  of  Benny  Kass,  Esq.,  Public  Hearings  on  Bill  No.  1-119,  Committee 
on  the  Judiciary  and  Criminal  Law,  Council  of  the  District  of  Columbia,  Jan- 
uary 28,  1976  (hereafter  cited  as  "DC  FOIA  Hearing"). 

2/  Ibid. 
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percent)  were  satisfactory.  3/  In  short,  over  two-thirds  of  the  government 
responses  to  D.C.   P.I.R.G.  requests  violated  the  executive  order  which 
required  governmental  response  within  ten  days  along  with  reasons  for  any 
withholding  or  delay.   Other  witnesses  at  the  public  hearings  gave  personal 
accounts  of  the  government's  intransigence  in  the  face  of  the  government's 
own  regulation.   As  stated  at  the  outset,  the  need  is  not  for  a  policy  per 
se,  but  for  a  policy  with  operational  enforcement  mechanisms  to  break  the 
ice  of  governmental  inertia.   (See  survey  chart.  Attachment  No.  3) 

A  particularly  graphic  display  of  the  government's  restrictive  posture 
was  provided  by  the  Washington  Star -News : 

Item:   On  December  16,  it  was  disclosed  that  St.  Elizabeth's 
Hospital,  a  federal  ins>.itution,  had  lost  its  national  accredita- 
tion, its  seal  of  approval  in  the  hospital  world.   The  full  text 
of  the  accieditation  report  was  available  immediately  from  the 
National  Institute  of  Mental  Health. 

On  December  10  District  Officials  had  announced  that  D.C. 
General  Hospital  had  lost  its  accreditation.   But  the  local 
officials  made  public  only  a  one-page  summary  of  the  hospital's 
deficiencies,  and  specifically  denied  a  request  for  the  full 
report  —  the  equivalent  of  the  document  released  readily  by  NIMH. 

Citing  the  Mayor's  1971  freedom-of -information  order.  The  Washing- 
ton Star  on  December  11  requested  the  full  report,  but  not  until  four 
weeks  later,  January  8,  were  copies  of  the  document  distributed. 
District  officials  justified  the  delay  by  saying  they  had  been  pre- 
paring an  appeal  in  the  interim  period.  4/ 

The  Star  also  cited  the  case  of  an  attorney  who  was  denied  access  to  the 
minutes  of  a  public  meeting  of  the  Health  Planning  Advisory  Committee.  After 
delay,  she  was  finally  allowed  access  to  the  documents  but  forbidden  to  meike 
copies  except  by  hand.   After  further  delay,  she  was  finally  allowed  to  make 
copies.  5/ 

An  example  from  the  D.C.   P.I.R.G.  files  indicates  the  enforcement 
problems  with  regard  to  the  intermediate  appeal  step  to  the  Public  Information 
Review  Board  under  Commissioner's  Order  71-370.   As  with  previous  examples, 
this  request  involved  the  District's  largest  agency,  the  Department  of  Human 
Resources.   On  November  3,  1975,  Robert  Fisher  wrote  DHR  Director  Joseph 
Yeldell  requesting  copies  of  site  visit  reports  for  community  health  centers. 
There  was  no  response.   On  December  22,  1975,  Mr.  Fisher  wrote  Msirtin  Schaller, 
the  Secretariat  of  the  District  who  chairs  the  Public  Information  Review  Board. 


3/  Testimony  of  Suki  Parks  and  Robert  Fisher  of  D.C.   P.I.R.G.,  DC  FOIA 
Hearings. 

4/  Robert  Pear,  "D.C.  Government  Stands  Alone  as  Bastion  of  Secrecy," 
Washington  Star-News,  Section  A,  p.  1,  February  1 ,    1976. 

5/  Ibid. 
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Appeal  to  this  board  is  the  only  recourse  under  the  executive  order 
for  citizens  who  are  denied  information.   There  was  no  response  from  Mr. 
Schaller.   On  February  23,  1976  —  three  months  and  twenty  days  after  the 
initial  request  —  Mr.  Fisher  received  an  undated  response  from  DHR  approving 
access  to  the  information.   It  is  noteworthy  that  in  January  Mr.  Fisher 
testified  before  this  Committee  on  the  subject  of  open  records  legislation. 
Mr.  William  H.  Whitehurst,  Jr.,  DHR  Associate  Director  for  Planning  and 
State  Agency  Affairs,  explained  the  delay  as  follows: 

The  staff  person  who  was  given  the  letter  found  that  you  were  not 
listed  with  the  telephone  company  nor  on  the  rolls  of  the  D.C. 
Election  Board.   Your  letter  did  not  indicate  affiliation  with  any 
particular  group,  so  it  was  set  aside  until  your  recent  testimony 
before  the  City  Council.  6/ 

Your  Committee  finds  that  the  survey  information  and  the  testimony 
before  it  reveals  a  disturbing  record  of  government  inertia  in  some  in- 
stances, deliberate  noncompliance  with  the  prior  executive  order.   Even 
in  those  instances  where  the  requirements  of  the  order  were  clear,  the 
record  indicates  that  they  were  sometimes  ignored.   In  some  instances 
where  they  could  not  be  ignored,  the  requirements  of  the  executive  order 
were  used  to  excuse  delay.   It  is  with  this  record  before  it  that  your 
Committee  has  endorsed  the  purposes  of  Bill  No.  1-119. 


IMPACT  ON  EXISTING  LAW 


Bill  No.  1-119,  as  amended  in  committee,  would  replace  Mayor's  Order 
76-109,  dated  May  4,  1976,  which  substantially  tracks  an  executive  order 
issued  under  old  Commissioner's  Order  71-370,  dated  November  2,  1971.  The 
following  narrative  outlines  the  changes  Bill  No.  1-119  would  bring  about 
compared  with  the  above  noted  executive  order,  noting  major  policy  con- 
siderations where  appro-    (next  page) 


6/  Correspondence  on  file  with  the  Committee  on  the  Judiciary  and  Criminal 
Law. 
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priate.   For  a  more  accurate  account  of  the  details  of  Bill  No.  1-119 

as  amended  in  committee,  see  the  section-by-section  analysis  of  this  report. 

Statement  of  Policy;   Section  201 

The  bill  makes  an  explicit  statement  of  policy.   Such  a  statement  did 
not  exist  in  either  the  Mayor's  Order  or  in  federal  law,  although  the  legis- 
lative history  of  the  federal  Act  of  1974  did  refer  to  goals  of  "efficient, 
prompt,  and  full  disclosure  ..."  7/  The  language  of  amended  Bill  No. 
1-119  (directed  toward  construction  "in  every  instance  with  the  view  toward 
expanding  public  access,  and  the  minimization  of  costs  and  time  delays  to 
persons  requesting  j nformation")  is  placed  in  the  legislation  to  make  clear 
that  any  actions  should  serve  the  purpose  of  ac- 

cess  and  that  any  restriction  on  that  access  should  be  construed  narrowly. 

Right  of  Access,  Costs  and  Time  Limits;   Section  202 

Bill  No.  1-119  as  amended  and  the  Mayor's  Order  both  provide  for  an 
initial  10  day  period  for  government  response.   Both  the  subject  bill  and 
the  Mayor's  Order  require  that  a  response  on  a  denial  must  include  a  state- 
ment of  reasons  and  a  statement  as  to  rights  of  appeal. 

Bill  No.  1-119  first  departs  from  the  Mayor's  Order  on  provisions  for 
an  extension.   The  Mayor's  Order  allows  delay  for  an  open  ended  period  on 
a  broad  range  of  criteria.   Bill  No.  1-119  more  strictly  limits  further 
delay  to  10  days  and  only  upon  specified  unusual  circumstances  such  as  with 
a  request  for  voluminous  separate  records  or  records  which  exist  in  other 
agencies  or  in  which  other  agencies  have  an  interest. 

The  Mayor's  Order  establishes  a  fee  schedule  with  no  ceiling  on  total 
costs  chargeable  to  a  requester  of  information.   The  bill  seeks  to  strike 
a  balance  between  the  government's  interest  in  recouping  expenses  and  the 
public  interest  in  safeguarding  against  charges  which  would  discourage 
access  to  information.   Accordingly,  the  bill  allows  agencies  to  charge 
actual  copying  costs,  but  allows  only  a  $10  maximum  as  a  searching  charge 
for  a  request  within  any  particular  agency.   It  is  the  Coiimiittee's  position 
that  government  delays  due  to  inefficiency  or  negligence  requiring  more  than 
$10  worth  of  searching  time  should  not  result  in  a  fee  which  would  discour- 
age information  requests  and  which  would  arbitrarily  discriminate  against 
requestors,  depending  upon  which  file  happens  to  be  hard  to  find  or  who  hap- 
pens to  be  looking  for  it. 

Probably  the  most  significant  departure  from  the  Mayor's  Order  with 
regard  to  initial  requests  is  that  the  bill  treats  a  "no  response"  by  the 
government  as  a  final  denial  for  which  a  citizen  can  seek  judicial  relief 
or  at  the  citizen's  discretion,  review  by  the  Mayor. 

y     H.R.  Rep.  No.  93-876,  93rd  Cong.,  2d  Sess.,  at  5  (1974). 
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The  lack  of  this  kind  of  enforcement  mechanism  is  the  principal  weakness 
of  the  Mayor's  Order  whereby  agencies  risk  practically  nothing  by  not 
responding  to  a  request. 

An  issue  linked  to  the  "no  response"  problem  is  that  of  identification 
of  the  record.   Congress  found  in  analyzing  the  federal  Freedom  of  Information 
Act  that  agencies  used  the  lack  of  identification  as  a  general  excuse  for 
withholding  records.  8/      Bill  No.  1-119  seeks  to  correct  this  by  clarifying 
the  nature  of  a  sufficient  request:   "any  request  reasonably  describing  any 
public  record."   This  report  further  amplifies  about  the  kinds  of  information 
which  would  constitute  a  reasonable  description. 

Letters  of  Denial:   Section  203 

Like  the  Mayor's  Order,  Bill  No.  1-119  as  amended  requires  that  letters 
of  denial  state  the  reason  for  denial,  reference  to  the  right  of  appeal,  and 
that  a  file  be  kept  of  such  letters.  The  subject  bill  also  requires  that  the 
letter  state  the  names  of  any  employees  or  officials  responsible  for  the  de- 
nial. This  latter  provision  tracks  the  federal  law;  it  is  necessary  for  ul- 
timate enforcement  if  officials  who  abuse  their  discretion  are  to  be  disci- 
plined. 

Exemptions:   Section  204 

The  only  exemptions  from  disclosure  on  which  the  Mayor's  Order  and  Bill 
No.  1-119  are  in  alignment  are  the  exemptions  for  unwarranted  invasion -of 
personal  privacy  and  for  information  exempt  by  statute. 

While   the       Mayor's  Order  exempts  all 
intra-agency  memoranda  or  letters,  the  bill  exempts  only  those  which  would 
not  be  available  by  law  to  a  party  other  than  an  agency  in  litigation  with 
the  agency.   This  exemption  should  be  read,  however,  together  with  those 
items  which  are  specifically  made  public  by  the  act.   One  such  item  is  any 
agency  letter  or  memorandum  in  which  the  agency  states  an  opinion  about  the 
rights  of  the  District,  the  public  or  any  private  party.  9/ 

In  addition  to  intra-agency  memoranda,  the  Mayor's  Order  also  explicitly 
exempts   reports  and  memoranda  of  consultants  or  independent  contractors, 
except  to  the  extent  they  would  be  required  to  be  disclosed  if  prepared  by 
the  agency.   Bill  No.  1-119  has  no  such  explicit  mention  of  consultant 
work  product,  but  would  treat  such  documents  as  though  prepared  by  the  agency. 

The  Mayor's  Order  has  a  broad  exemption  for  law  enforcement  investi- 
gatory and  inspection  files,  except  to  the  extent  available  by  law  to  a 
party  other  than  an  agency.   Bill  No.  1-119  provides  for  the  exemption  of 
investigatory  records  but  only  to  the  extent  that  such  disclosure  would 
interfere  with  enforcement  proceedings,  deprive  a  person  of  a  fair  trial, 
constitute  an  unwarranted  invasion  of  personal  privacy,  disclose  the  iden- 
tity of  a  confidential  source  of  information  from  such  a  source,  disclose 
investigative  techniques  and  procedures  not  generally  known  outside  the 
government,  or  endanger  the  life  or  safety  of  a  law  enforcement  officer. 


8/  S.  Rep.  No.  93-854,  93rd  Cong.,  2d  Sess.,  at  9-10  (1974). 
9/  Section  206  (e)  of  Bill  No.  1-119  as  amended  in  committee. 
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In  short,  the  bill  seeks  to  strike  a  balance  for  maximum  disclosure  even 
of  law  enforcement  information,  but  not  in  cases  where  the  information 
would  endanger  people,  interfere  with  due  process  or  seriously  haunper  law 
enforcement  efforts. 

Both  Bill  No.  1-119  as  amended  and  the  Mayor's  Order  exempt  trade 
secrets,  but  the  bill  is  more  limited  in  scope.   The  Mayor's  Order  refers 
to  "commerical  or  financial  information  obtained  from  a  person  under  an 
agreement  of  confidentiality."   Like  the  federal  law,  this  language  expands 
the  common  law  definition  of  a  trade  secret  to  include  "commercial  and 
financial  information." 

The  federal  language  differs  from  the  Mayor's  Order  by  substituting 
for  the  phrase  "under  an  agreement  ..."  the  phrase  "and  priviliged  or 
confidential. "10/  Because  the  Federal  Courts  have  interpreted  this  lan- 
guage strictly,  the  committee  would  have  adopted  the  federal  language 
verbatim  except  for  a  judicial  conflict  over  interpretation  of  the  phrase 
"privileged  or  confidential."   Your  committee  resolved  this  ambiguity  by 
utilizing  the  interpretation  placed  on  the  phrase  by  the  D.C.  Circuit 
Court  of  Appeals,  namely,  that  such  information  must  be  likely  to  "cause 
substantial  harm  to  the  competitive  position  of  the  person  from  whom  the 
information  was  obtained."  11/ 

The  bill  has  two  exemptions  which  do  not  appear  in  the  Mayor's  Order: 
First,  the  bill  exempts  test  questions  and  answers  to  be  used  in  future 
licensing,  employment  or  academic  examinations  (so  long  as  the  questions 
or  answers  have  not  been  used  in  previous  examinations) .   Secondly,  the 
bill  exempts  properly  classified  national  defense  or  foreign  ^policy  infor- 
mation. 

Final  Votes;   Section  205 

Unlike  the  Mayor's  Order,  the  bill  explicitly  states  that  the  final 
votes  of  agencies  must  be  available  for  public  inspection. 

Information  Which  Must  Be  Made  Public:   Section  206 

The  bill's  mandate  that  the  specifically  listed  kinds  of  information 
be  public  records  is  not  covered  at  all  by  the  Mayor's  Order.   These  cate- 
gories include  government  employee  name,  position  and  salary  information; 
final  opinions;  administrative  manuals;  policy  statements  and  interpretations; 


10/  5  U.S.C.  sec.  552  (b) 


11/  National  Parks  and  Conservation  Association  v.  Morton,  498  F.2d  765,  770 
(D.C.  Cir.  1974). 
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correspondence  stating  an  opinion  as  to  rights  of  the  government,  the 
public  or  private  individuals;  information  dealing  with  public  funds; 
and  the  minutes  of  agency  proceedings. 

Administrative  Appeals  and  Enforcement;   Section  207. 

The  most  significant  changes  over  the  Mayor's  Order  pertain  to  en- 
forcement.  If  a  citizen  was  denied  information  under  the  Mayor's  Order 
(or  received  no  response) ,  the  only  recourse  was  to  appeal  to  the  Public 
Information  Review  Board.   The  Board  could  then  recommend  action  to  the 
Mayor.   If  the  Mayor  did  nothing,  there  was  no  right  to  appeal  to  the 
Courts.   In  public  testimony,  the  Chairperson  of  that  Board  indicated  that 
the  Board  met  only  several  times  since  its  inception;  that  he  made  a  point 
of  not  calling  hearings  because  they  are  time  consuming  and  expensive;  and 
that  the  Board  had  a  public  member  vacancy  for  several  years.  12/  The 
record  before  your  committee  is  clear  that  the  the  Mayor's  Order  and  the 
prior  Commissioner's  Order  had  no  operational  enforcement  other  than  the 
informal  efforts  of  the  Chairperson  of  the  Board,  who  was  also  the  Secre- 
tariat of  the  District,  an  officer  who  reports  to  the  Mayor. 

The  bill  provides  for  an  intermediate  informal  administrative  appeal 
to  the  Mayor  if  an  information  request  is  denied  by  an  agency.   Ten  days 
are  allowed  for  the  Mayor's  written  decision.     The  decision  of  the  Mayor 
or  a  failure  to  respond  within  the  10  day  period  are  treated  by  the  bill 
as  final  decisions.  The  bill  allows  an  appeal  to  the  Mayor  and/or  directly 
to  the  Superior  Court  in  this  case.       Any  agency  information  withholding 
after  the  Mayor  decides  to  disclose  such  information  may  be  remedied  by 
court  order. 

The  further  impact  of  Bill  No.  1-119  as  amended  upon  existing  law  is 
provided  in  the  section-by-section  analysis  of  this  report. 


EXECUTIVE  COMMENTS 

Executive  branch  comments  on  Bill  No.  1-119  were  presented  by  Mr. 
William  Robinson,  Assistant  Corporation  Counsel.   Mr.  Robinson  submitted 
a  written  statement  and  testified  at  the  public  hearing  on  January  28, 
1976.   His  remarks  were  concluded  by  the  following  statement:   "The  Dis- 
trict Government  is  not  in  opposition  to  a  freedom  of  information  bill. 
We  are  suggesting  here  .  .  .  some  areas  we  believe  should  be  clarified  .  .  . 

A  summary  of  the  points  made  by  Mr.  Robinson  in  his  testimony  follows: 

Exemptions:   The  provisions  of  Bill  No.  1-119  as  introduced  are  not 
sufficient;  the  federal  model  should  be  followed  because  of  the  strength  of 
the  case  law.   In  particular,  exemptions  should  be  provided  for  information 
now  exempt  from  disclosure  by  statute  and  for  investigation  records  for  law 
enforcement. 

Information  Requests:   The  guidelines  as  to  what  constitutes  a  request 
for  information  to  which  an  agency  can  respond  are  not  specific  enough  in 


12/  Testimony  of  Mr.  Martin  Shaller,  Secretariat  of  the  District,  DC  FOIA 
Hearing. 
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Bill  No.  1-119  as  introduced. 

Conflict  of  Interest;   It  would  be  a  conflict  of  interest  to  place 
the  Corporation  Counsel  in  the  position  of  an  intermediary  appeal  officer 
or  for  the  Corporation  Counsel  to  bring  suit  against  District  agencies  or 
officers  for  failure  to  comply  with  the  act. 

Court  Procedure;   The  requirement  for  the  Superior  Court  to  give  pre- 
cedence to  freedom  of  information  cases  on  its  docket  may  run  afoul  of  the 
District  Charter  restrictions  on  legislation  which  changes  the  organization 
of  the  courts. 

Omissions;   The  act  should  contain  a  common  definitions  section.   The 
act  should  provide  for  some  form  of  administrative  review  of  denials  so  as 
to  reduce  unnecessary  litigation.   There  should  be  provisions  for  a  schedule 
of  fees  to  defray  the  costs  of  disclosure.   It  should  be  clear  that  indepen- 
dent agencies  now  not  covered  by  the  Mayor's  Order  would  be  covered  by  the 
act. 

Enforcement;   Following  his  prepared  statement,  Mr.  Robinson  stated 
that,  "One  of  the  problems  associated  with  the  existing  order  is  that  there 
are  no  real  enforcement  sanctions."   He  referred  to  the  federal  model  which 
has  administrative  review  and  sanctions  for  government  officials  who  are 
found  to  have  illegally  withheld  information. 

[The  full  text  of  the  prepared  statement  presented  by  Mr.  Robinson 
appears  as  Attachment  No.  4  to  this  report.] 

Your  committee  believes  that  Bill  No.  1-119  as  amended  corrects  the 
deficiencies  addressed  by  Mr.  Robinson  and  incorporates  most  of  the  sug- 
gestions made  by  Mr.  Robinson. 

FISCAL  IMPACT 

Bill  No.  1-119  as  amended  in  committee  should  not  have  a  substantial 
fiscal  impact.   Provisions  under  consideration  which  would  have  had  a  bur- 
densome effect,  such  as  requiring  each  agency  to  index  all  of  its  records, 
were  not  adopted  for  that  very  reason.   The  specific  impact  of  the  bill  is 
best  addressed  in  terms  of  the  administrative  duties  imposed  by  the  bill: 

Copying  of  public  documents:   The  bill  allows  agencies  to  charge  per- 
sons requesting  information  for  the  costs  of  reproduction.   There  should 
be  no  fiscal  impact  due  to  this  provision. 

Searching  for  public  documents;   The  bill  allows  agencies  to  charge 
for  the  time  of  employees  spend  in  searching  for  records,  but  with  a  limit 
of  $10  for  each  request  to  an  individual  agency.   This  amount  is  expected 
to  cover  the  vast  majority  of  requests.   While  some  requests  may  require 
search  time  which  costs  in  excess  of  $10,  these  are  practically  impossible 
to  project  but  may  be  possible  to  prevent  by  more  efficient  records  manage- 
ment.  The  Impact  of  such  instances  should  not  be  significant. 

Appeals  Process;   Any  intermediate  appeal  to  the  .Xayor  upon  denial 
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of  information  would  likely  involve  a  role  similar  to  that  played  by  the 
Secretariat  of  the  District,  Mr.  Martin  Shaller,  under  the  Mayor's  Order. 
Mr,  Shaller  chaired  the  Public  Information  Review  Board  and  received  all 
appeals.   The  Board,  however,  rarely  met,  and  Mr.  Shaller  investigated  the 
appeals  personally.   With  the  Mayor  established  as  an  intermediate  appeal 
officer  by  Bill  No.  1-119  as  amended  in  committee,  the  Secretariat's  actual 
role  under  the  Mayor's  Order  would  be  closely  analogous  to  the  Mayor's  role 
under  the  bill. 

Mr.  Shaller  testified  at  the  January  28,  1976  public  hearings  on  the 
issue  of  the  costs  of  administration  of  this  appeals  process.  The  trans- 
cript of  that  portion  of  the  hearing  reads  as  follows: 


Mr.  Mize: 


Has  the  executive  attempted  to  do  a  costing  out  of  the 
implications  of  this  bill? 


Mr.  Robinson:   No  we  have  not.   We  have  no  information  with  respect  to 
possible  costs  .  .  . 

Mr.  Shaller:    It  would  require  at  least  a  clerical  person  and  part-time 
professional  person  to  devote  his       time  to  it.   For 
example,  I  have  in  my  present  budget  a  request  for  an  im- 
mediate staff  assistant  who  would  do  many  other  things,  but 
he       would  also  do  this  which  I  am  now  personally  doing 
myself,  as  I  am  not  able  to  delegate  to  anyone  else  on  the 
staff  at  the  present  time. 

So,  talking  about  personnel,  an  existing  person  could  do  it 
and  one  clerical  person.   So,  I  think  the  initial  cost  would 
be  minimal. 

Mr.  Clarke:     You  are  already  asking  for  that  person? 

Mr.  Shaller:    I'm  already  asking  for  that  person  with  the  intent  that  he 
operate  under  present  procedures.   Now,  Mr.  Robinson 
says  that  you  intend  to  broaden  this  and  we  will  probably 
get  a  larger  number  of  inquiries  than  we  do  now.   However, 
from  past  precedent,  I  doubt  whether  we  would  get  very  many 
more. 


Mr.  Clarke; 


So  that  staff  that  you  are  asking  for  for  the  present  would 
be  able  to  take  care  of  the  future? 


Mr.  Shaller: 
Mr.  Clarke: 


I  believe  he 


would. 


So  there  really  wouldn't  be  a  fiscal  effect  in  terms  of  your 
staff? 


Mr.  Shaller; 


No. 


Possibly  a  clerical  person,  however. 
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SECTION-BY-SECTION  ANALYSIS 


Section  1  provides  the  title:   "District  of  Columbia  Freedom  of 
Information  Act  of  1976." 

Section  2  is  the  amending  clause  which  provides  for  amendment  of  the 
D.C.  Administrative  Procedure  Act  by  adding  a  second  title  for  freedom  of 
information,  the  proposed  codified  sections  of  which  follow.   Section  num- 
bers refer  to  those  proposed  codified  sections. 

Section  201  establishes  an  explicit  public  policy  for  the  D.C.  Gov- 
ernment entitling  citizens  to  full  and  complete  information  regarding 
the  affairs  of  government  and  official  acts  of  government  officials  and 
employees.   When  interpreting  this  title,  courts  are  given  a  guideline 
promoting  maximum  public  access  and  minimum  costs  and  time  delays  for 
persons  requesting  information. 

Section  202  (a)  establishes  the  right  of  any  person  to  inspect  and 
copy  any  public  record  of  the  Mayor  or  an  executive  or  independent  agency. 
This  right  is  qualified  by  the  exemptions  provided  by  section  204  and  also 
by  reasonable  rules  to  be  issued  by  the  Mayor  or  an  agency  governing  times 
and  places  for  inspection. 

Section  202  (b)  provides  for  allowable  fees  to  be  charged  to  persons 
requesting  information,  but  not  to  exceed  the  costs  of  mechanical  reproduc- 
tion and  searching.    The  fee  for  searching  is  further  limited  to  a  maximum 
of  $10  for  each  request.  Such  fees  can  be  reduced  or  waived  when  the 
Mayor  or  an  agency  determines  that  the  information  will  primarily  benefit 
the  general  public.   Any  costs  incurred  for  examination  and  review  to  deter- 
mine whether  documents  can  be  withheld  under  the  exemptions  of  section  204 
cannot  be  charged  to  the  person  requesting  the  information. 

Section  202  (c)  stipulates  that  within  10  days  of  receiving  a  request 
reasonably  describing  a  public  record,  the  Mayor  or  agency  must  either  make 
the  record  accessible  or  give  notice  of  its  decision  to  withhold  any  part 
of  the  requested  record  and  the  reasons  for  withholding.   It  is  the  intent 
of  your  committee  that  a  reasonable  request  would  be  sufficient  if  it  con- 
tained the  general  subject  matter  involved  and  reference  to  the  official 
or  to  an  office  within  an  agency  which  was  either  the  source  or  office  res- 
ponsible for  keeping  the  record;  or  reference  to  a  public  meeting  or  the 
minutes  thereof;  or  reference  to  an  approximate  date  of  issuance.   It  is 
your  committee's  intent  that  the  ten  day  time  period  encompasses  the  re- 
quirement that  notice  to  the  requestor  and  opportunity  for  access  occur 
within  such  time. 

Section  202  (d)  provides  for  an  extension  for  government  response  of 
10  days  under  unusual  circumstances.   "Unusual  circumstances"  are  those 
limited  specifically  to:   (1)  the  need  to  search,  collect  and  examine  vol- 
uminous separate  records  which  are  demanded  within  a  single  request;  or 
(2)  the  need  for  consultation  with  another  agency  having  a  substantial  in- 
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terest  in  the  release  of  the  information,  or  for  consultation  between  two 
or  more  components  of  the  same  agency  with  a  substantial  interest  in  the 
subject. 

Section  202  (e)  makes  any  failure  of  the  government  to  comply  with 
a  request  as  required  by  the  time  and  notice  provisions  of  section  202 
equivalent  to  a  denial  and  an  exhaustion  af  administrative  remedies.   With- 
out any  need  for  an  intermediate  appeal,  a  person  requesting  information 
who  is  so  denied  information  may  immediately  seek  judicial  relief  or  may  vol- 
untarily seek  review  by  the  Mayor  pursuant  to  section  207  of  the  bill. 

Section  203  (a)  requires  the  contents  of  a  letter  of  denial  to  include 
at  least  the  following:   (1)  specific  reasons  for  the  denial  as  provided  by 
section  204;  (2)  the  names  of  the  officials  or  employees  responsible  for  the 
decision  to  deny  the  request;  and  (3)  notification  to  the  requestor  of  any 
administrative  or  judicial  right  to  appeal  the  denial  as  provided  by  section 
207. 

Section  203  (b)  requires  the  Mayor  and  each  agency  to  maintain  a  file 
of  all  letters  of  denial.   This  file  would  be  open  to  any  person  request 
for  inspection  and  copying. 

Section  204  (a)  provides  those  specific  matters  which  would  be  exempt 
from  disclosure: 

(1)  Trade  secrets  and  commercial  or  financial  information  ob- 
tained outside  the  government,  but  only  to  the  extent  that  disclosure 
would  result  in  substantial  harm  to  the  competitive  position  of  the 
person  from  whom  the  information  was  obtained.   The  language  of  this 
exemption  was  adopted  so  as  to  follow  the  D.C.  Circuit  Court  of  Ap- 
peals interpretation  of  the  federal  trade  secret  exemption.   See  the 
impact  on  existing  law  analysis  of  this  report  for  an  explanation 

of  this  exemption. 

(2)  Information  of  a  personal  nature  where  public  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy. 
The  language  of  this  exemption  was  adopted  so  as  to  restrict  its 
scope  to  information  which  would  otherwise  enjoy  constitutional 
protection.  It  should  be  noted  that  under  the  segrebility  provisions 
of  section  204,  the  personal  nature  of  information  could  be  remedied 
through  deletion  of  identifying  references  such  as  names  and  addresses. 

(3)  Investigatory  records  compiled  for  law  enforcement  purposes, 
but  only  to  the  extent  that  the  production  of  such  records  would  (A) 
interfere  with  enforcement  proceedings,  (B)  deprive  a  person  of  a 
right  to  a  fair  trial  or  an  impartial  adjudication,  (C)  constitute 

an  unwarranted  invasion  of  personal  privacy,  (D)  disclose  the  identity 
of  a  confidential  source  and  also  confidential  information  furnished 
only  by  the  source,  but  such  information  is  exempt  only  to  the  extent 
that  such  information  is  part  of  a  record  compiled  by  a  law  enforcement 
authority  in  the  course  of  a  criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security  intelligence  investigation. 
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<E)  disclose  investigative  techniques  and  procedures  not  generally 
Jtnovm  outside  the  government,  or  (F)  endanger  the  life  or  physical 
safety  of  law  enforcement  personnel.  The  committee  adopted  the 
federal  language  for" purposes  of  this  exemption,  with  the  exception 
of  paragraph  (E)  which  exempts  disclosure  of  investigative  tech- 
niques and  procedures  as  does  the  federal  language,  but  which 
further  limits  such  disclosure  to  information  not  generally  known 
outside  the  government. 

(4)  Inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in 
litigation  with  the  agency.  For  this  exemption,  the  committee  adopted 
the  language  of  the  federal  Act.   It  should  be  noted,  however,  that 
the  public  record  provisions  of  section  206  might  require  the  dis- 
closure of  all  or  part  of  an  inter-  or  intra-agency  communication 
which  would  otherwise  be  exempt. 

(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  administered 
examinations,  or  answers  to  questions  thereon. 

(6)  Information  specifically  exempted  from  disclosure  by 
statute.   The  committee  worded  the  language  of  this  exemption  so 
as  to  parallel  the  federal  Act. 

(7)  Information  specifically  authorized  by  federal  law  under 

criteria  established  by  Presidential  executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy  which  is  in  fact 
properly  classified  pursuant  to  such  executive  order. 

Section  204  (b)   provides  that  any  reasonably  segregable  portion  of 
a  public  record  shall  be  provided  to  any  person  requesting  a  record  after 
deletions  are  made  which  are  specifically  allowable  under  the  exemptions 
provided  by  section  204  (a) . 


Section  204  (c)  clarifies  that  section  204  does  not  authorize  the 

withholding  or  limit  the  availability  of  any  records  except  those  §peci 

fically  exempted.   Nor  does  the  section  authorize  theviithhcrldTng  of  any 
information  from  the  Council  of  thg.  Di_si4rlct__o£--€oTumbia  whatsoever.  Nor 
does  it  authorize  non-disclosure  CwhiciT'disclosure  is  authorized  or  mandated 
By  law.  — 

Section  205  requires  each  agency  having  more  than  one  member  to  main- 
tain and  make  available  a  record  of  the  final  votes  for  each  member  in 
each  proceeding  of  the  agency. 


Section  206  stipulates  specific  categories  of  information  which  are 
public  and  not  subject  to  withholding: 

(a)  names,  salaries,  title,  dates  of  employment  for  government 
employees  and  officers; 

(b)  administrative  manuals  and  instructions  to  staff; 
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(c)  final  opinions  made  in  adjudication  of  cases,  including 
orders  and  concurring  and  dissenting  opinions; 

(d)  policy  statements  and  interpretations  of  policy,  acts  and 
rules; 

(e)  correspondence  and  materials  referred  to  in  correspondence 
relating  to  regulatory,  supervisory  or  enforcement  responsibilities 
wherein  the  agency  states  or  is  asked  to  state  an  opinion  cibout  the 
rights  of  the  District,  the  public  or  any  private  party; 

(f)  information  dealing  with  the  receipt  or  expenditure  of  public 
funds;  and 

(g)  minutes  of  all  proceedings  of  all  agencies. 

Section  207  (a)  sets  forth  the  procedures  for  administrative  appeal 
upon  the  denial  of  an  information  request.   Upon  denial,  the  requestor 
may  petition  the  Mayor  for  review;  a  decision  must  be  rendered  in  writing  with  reasons 
within  10  days.   Such  review  by  the  Mayor  does  not  encompass  a  formal 
hearing  as  contemplated  by  the  District  of  Columbia  Administrative  Pro- 
cedure Act  (D.C.  Code,  sec.  1-1509).   If  the  Mayor  denies  the  request  upon 
review,  then  the  requestor  may  seek  judicial  review  in  the  Superior  Court. 
If  the  Mayor  decides  that  the  record  may  not  be  withheld,  disclosure  shall 
be  required  immediately.   If  the  agency  still  withholds  the  information, 
the  requestor  may  seek  enforcement  of  the  disclosure  through  the  Superior 
Court . 

Section  207  (b)  is  a  statement  of  judicial  authority  to  enjoin  an 
agency  from  withholding  records  and  to  order  the  production  of  records 
improperly  withheld.   The  section  further  provides  that  a  reviewing 
court  shall  determine  the  matter  de^  novo  and  may  examine  records  iin  camera 
to  determine  whether  the  grounds  for  withholding  are  valid. 

Section  207  (c)  allows  the  court  to  award  reasonable  attorney  fees 
and  litigation  costs  to  a  requestor  who  prevails  in  court. 

Section  208     requires  the  Mayor  to  submit  an  annual  report  covering 
disclosure  activities  of  each  agency  of  the  entire  Executive  Branch  for  the 
previous  calendar  year.   This  report  must  be  presented  to  the  Chairperson  of 
the  Council  by  June  30  of  each  year.   The  report  must  include  the  following: 

(1)  the  number  of  requests  with  which  each  agency  did  not  comply; 

(2)  the  number  of  appeals  made  to  the  Mayor,  the  result  of  such 
appeals,  and  the  reason  for  the  action  upon  each  appeal  that  results 
in  the  denial  of  information; 

(3)  the  name  and  position  of  each  person  responsible  for  the 
denial  of  records  requested  and  the  number  of  instances  each  person 
participated  in  a  denial; 

(4)  a  copy  of  every  rule  made  by  each  agency  regarding  this  title; 

(5)  a  copy  of  fee  schedules  and  total  amounts  of  fees  collected 
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by  each  agency  under  this  title; 

(6)  any  other  information  indicating  administrative  efforts  under 
this  title;  and 

(7)  the  total  number  of  cases  arising  under  section  207,  the  total 
number  of  cases  where  a  request  was  denied  in  whole  or  in  part,  the  total 
number  of  times  in  which  each  exemption  provided  by  section  204  of  this 
title  was  cited  as  a  reason  for  denial  of  a  request,  and  the  total  amount 
of  fees  collected  under  section  202  (b)  of  this  title.   This  report  also 
requires  a  description  of  the  Mayor's  enforcement  efforts  for  this  title. 

Section  209  incorporates  the  definitions  of  various  terms  by  reference 
to  the  District  of  Columbia  Administrative  Procedure  Act,  section  3. 

Section  3  of  the  act  (which  is  not  a  codified  section)  makes  a  number 
of  technical  amendments  to  section  3  of  the  District  of  Columbia  Administrative 
Procedure  Act,  and  adds  thereto  the  definition  for  two  terms  used  in  this  act, 
namely,  "public  record,"  and  "adjudication." 

Section  4  of  the  act  explicitly  repeals  the  Mayor's  Order  76-109. 

Section  5  of  the  act  provides  the  effective  date  in  conformity  with 
the  District  of  Columbia  Self -Government  Act. 


COMMITTEE  ACTION 


On  September  1,  1976,  your  committee  voted  to  favorably  report  to 
the  Council  the  Clarke  amendment  in  the  nature  of  a  substitute  to  Bill  No. 
1-119.   The  record  of  that  vote  was:   two  (2)  in  favor  (Clarke  and  Dixon) 
and  none  opposed.   The  committee  also  voted  at  that  time  to  approve  this 
report:   two  (2)  in  favor  (Clarke  and  Dixon)  and  none  opposed. 
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Bill  No.  1-119,  the  "District  of  Columbia  Freedom  of  Information  Act  of  1976' 
September  1,  1976 


ATTACHMENTS 

TO  THE 

COMMITTEE  REPORT 

1.  Mayor's  Order  76-109,  dated  May  4,  1976 

2.  Hearing  Notice  and  Witness  List 

3.  DC  PIRG  Survey  Chart 

4.  Testimony  of  Mr.  William  Robinson, 
Assistant  Corporation  Counsel 
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ATTACKMENT  NO.  1 

GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 
ADMINISTRATIVE  ISSUANCE  SYSTEM 


Mayor's  Order  76-109 
May  4,  1976 

SUBJECT:   Availability  of  Official  Information  for  Public  Disclosure 


ORIGINATING  AGENCY:   Executive  Secretary,  D.  C, 

By  virtue  of  the  authority  vested  in  me  by  Public  Law  93-198,  it  is 
hereby  ordered  that: 

Commissioner's  Order  No,  299.207/1  of  December  27,  1935,  as  amended  by 
Order  of  the  Commissioner  No.  68-211  of  March  19,  1968,  as  amended  by 
Order  No.  71-370  of  November  2,  1971,  is  hereby  repealed.   The  following 
policies  shall  govern  the  avialability  for  disclosure  by  agencies  of  the 
Government  of  the  District  of  Columbia  of  official  information  and  records 
requested  by  the  general  public. 


Sec.  1.  Definitions.  For  the  purposes  of  this  Order,  the  following 
definitions  shall  apply: 

(a)  "Agency  means  an  office,  department,  division,  board,  commission, 
or  other  entity  of  the  Government  of  the  District  of  Columbia  under 
the  administrative  authority  of  the  Mayor  of  the  District  of 
Columbia. 

(b)  "Available"  means  keeping  the  record  or  a  duplicate  thereof  open 
for  inspection  and  copying  during  the  normal  business  hours  of 
the  agency. 

(c)  "Categorical  request"  means  any  request  for  all  records  falling 
within  a  reasonably  specific  category  which  conforms  to  the 
definition  of  "identified  records." 

(d).  "Identified  records"  mean  any  reasonably  specific  description 
of  the  records  sought  which  will  enable  an  agency  employee  to 
locate  the  requested  records  and  would  include  the  general 
subject  matter  of  the  records,  and  the  title  and  dates  of  the 
records,  if  known. 
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(e)  "Person"  means  any  member  of  the  general  public,  besides 
persons  legally  authorized  by  other  than  this  Order,  whether 
an  individual,  partnership,  association,  corporation,  or 
public  or  private  organization. 

A 

(f)  "Public  disclosure"  means  available  to  any  member  of  the 
.general  public  besides  persons  legally  authorized  by  other 

than  this  Order. 

(g)  "Records"  means  any  books,  papers,  maps,  photographs  or  other 
documentary  material,  regardless  of  physical  form  or  characteris-  : 
tics,  made  or  received  by  an  agency  of  the  Government  of  the 
District  of  Columbia  in  connection  with  the  transaction  of 
public  business,  and  preserved  or  appropriate  for  preservation 

by  that  agency  or  its  successor  as  evidence  of  its  organization, 
functions,  decisions,  policies,  procedures,  operations,  or  other 
activities  of  the  District  Government  or  because  of  the  informa- 
tional value  of  data  contained  therein.  However,  the  term 
shall  not  Include  the  compiling  or  processing  of  a  record  not 
In  existence,  or  not  in  the  possession  or  control  of  the 
agency,  nor  shall  it  include  objects  or  articles  such  as 
tangible  exhibits,  models,  and  other  structures  or  equipment. 

Sec.  2(a)   General  Availability  of  Government  Records.   Upon  written  request 
by  any  person  for  identified  records,  the  agency  of  the  District 
Government  to  which  the  request  is  directed  shall,  not  later  than 
within  ten  working  days,  make  such  records  available.   Should 
the  agency  require  additional  time  to  produce  the  records,  it 
shall  acknowledge  the  request  in  writing  within  such  ten-day 
period,  stating  therein  the  reason  for  the  delay  and  indicating 
the  date  on  which  the  records  shall  be  available.   Grounds  for 
delay  beyond  the  ten-day  period  are:  the  requested  records  are 
stored  in  whole  or  part  at  locations  other  than  the  office 
having  charge  of  the  records;  the  request  requires  the 
collection  of  a  substantial  number  of  specified  records;  the 
requested  records  have  not  been  located  in  the  course  of  a 
routine  search  and  additional  efforts  are  required  to  locate 
them;  the  requested  records  require  examination  and  evaluation 
by  personnel  having  the  necessary  competence  and  discretion  to 
determine  if  they  are  exempt  from  disclosure  by  section  (3)  (a) 
of  this  Order,  or  can  be  revealed  only  with  appropriate  deletions 
as  provided  for  under  section  (3)  (a). 

(b)   If  the  records  requested  are  unavailable  for  disclosure  under  one  of 
the  categories  of  Section  (3)  (a),  the  agency  may  deny  the  request, 
but  in  such  case  it  shall  provide  a  written  denial  to  the  person 
requesting  the  records  within  ten  working  days,  stating  the  reason 
for  the  denial  and  sliall  inform  such  person  of  the  review  procedures 
provided  by  section  5  of  this  Order.   The  knowledge  and  responsibi- 
lity of  the  head  of  the  agency  denying  the  request  shall  be  implied 
in  every  written  denial.   Each  nj;ency  of  the  District  Covcrnmont 
sliall  maintain  a  file  of  all  letters  of  denial  of  that  agency 
which  shall  be  made  available  on  request. 
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Sec.  3.   Records  which  may  be  withheld  from  Public  Disclosure. 

(a)  The  following  records  may  be  withheld  from  public  disclosure: 

(1)  records  specifically  exempted  from  disclosure  by  law; 

(2)  records  in  files  whose  release  would  result  in  a  clearly 
unwarranted  invasion  of  personal  privacy,  except  when  identifying 
references,  such  as  names  and  addresses,  are  deleted; 

(3)  records  in  invesitgatory  and  inspection  files  compiled  for  law 
enforcement  purposes,  except  to  the  extent  available  by  law  to 
a  party  other  than  an  agency; 

(4)  records  of  commercial  or  financial  Inforaation  obtained  from  a 
person  under  an  agreement  of  confidentiality;  and 

(5)  records  of  inter-agency  or  Intra-agency  communications  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  agency,  except  all  guidelines,  instruc- 
tions or  procedures  issued  to  governmental  personnel  for  the 
administration  of  any  public  law,  regulation  or  Order  shall 
not  be  considered  inter-agency  or  intra-agency  communications 
under  this  Order. 

(6)  Reports  and  memoranda  of  consultants  or  independent  contractors, 
except  to  the  extent  they  would  be  required  to  be  disclosed  if 
prepared  by  the  agency. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of  the  portions  which  are  exempt  under 
this  subsection. 

(b)  Any  of  the  records  listed  in  subsection  (a) ,  except  for  records 
listed  in  paragraph  (1) ,  may  be  made  available  by  the  agency  or 
reviewing  body  if  said  agency  or  reviewing  body  determines  that  no 
unreasonable  Interference  with  personal  privacy  or  effective 
governmental  operations  shall  result.   Nothing  in  this  Order  shall 
authorize  the  withholding  of  information  or  limit  the  availability 
of  records  to  members  of  Congress,  the  Council  of  the  District  of 
Columbia,  or  to  any  legally  authorized  governmental  agency  or  person. 

Sec.  4  Public  Information  Review  Board. 

(a)  A  Public  Information  Review  Board  is  hereby  established  to  administer 

and  supervise  this  Order  and  to  review  delays  and  denials  of  Information 
by  agencies  involved.   The  Review  Board  shall  be  comprised  of  the 
following  members:   (1)  the  Public  Affairs  Officer  of  the  District 
of  Columbia  or  his  representative,  (2)  the  Director  of  the  Municipal 
Planning  Office  or  his  representative,  (3)  the  Executive  Secretary 
or  his  representative,  and  (4)  two  representatives  appointed  by  the 
Mayor  of  the  District  of  Columbia  who  shall  represent  the  public. 
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The  public  representatives  may  not  be  employees  of  the  District 

of  Columbia  Government  and  shall  serve  a  three-year  term  of  office. 

The  Chairman  and  Vice  Chairman  shall  be  designated  by  the  Mayor. 

(b)  The  Executive  Secretary  of  the  District  of  Columbia  shall  furnish 
staff  assistance  to  the  Board.  Three  members  of  the  Review  Board 
shall  constitute  a  quorum. 

(c)  The  Review  Board  shall  have  the  following  powers  and  responsibilities: 

(1)  to  review  all  appeals  from  denials  of  access  to  agency  records; 
and 

(2)  to  review  all  complaints  about  violations  of  time  limits  set  out 
In  section  2  of  this  Order.   If  the  Review  Board  finds  the 
complaint  Justified,  it  shall  order  the  agency  to  supply  the. 
records  or  to  issue  an  official  denial  immediately.  A  report 

of  the  failure  or  refusal  of  an  agency  to  comply  with  an  order 
of  the  Review  Board  shall  be  forwarded  to  the  Commissioner  for 
appropriate  action. 

(3)  The  Board,  its  Chairman,  or  any  of  its  members,  is  authorized 
to  conduct  informal  meetings  between  agency  representatives  and 
persons  appealing  from  denials  of  access  to  agency  records  for 
purposes  of  conciliation  of  reaching  voluntary  accords  between 
the  persons  concerned. 

ec.  5  Review  of  Denials  of  Public  Access  to  Government  Records.  Any  person 

denied  access  to  Government  records  by  an  agency  may  appeal  within  thirty 
(30)  days  of  such  denial,  by  filing  an  original  and  four  copies  of  a 
request  for  review,  in  writing,  with  the  Executive  Secretary,  who  shall 
immediately  notify  the  Board  members  of  the  appeal. 

(a)  The  appeal  shall  state  in  writing  the  grounds  for  the  appeal, 
including  supporting  statements  or  arguments,  and  a  copy  of  the 
agency's  letter  of  denial.  An  additional  copy  of  the  appeal  shall 
be  filed  with  the  agency  that  denied  the  request.   The  agency 
shall  transmit  to  the  Board  within  five  (5)  working  days  copies  of 
all  correspondence  and  documents  pertinent  to  the  appeal. 

The  Board  shall  be  convened  within  twenty  working  days  from  the  time  a 
written  appeal  is  received  by  the  Executive  Secretary. 

(b)  The  Board  is  authorized  to  review  the  facts  and  rationale  behind  the 
agency  action,  including  review  of  the  records  in  question,  and 
shall  determine  whether  the  agency  decision  represents  a  proper 
interpretation  and  application  of  this  Order.   The  review  shall 

be  conducted  upon  the  written  record.   Hearings  may  be  granted  in  the 
discretion  of  the  Board  or  its  Chairman,  for  purposes  of  oral  argu- 
ment.  Persons  granted  oral  argument  may  submit  written  summaries 
thereof  or  briefs  but  no  transcript  need  be  made. 
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(c)   If  the  Board,  after  Its  review,  determines  that  the  agency 
in  question  Improperly  interpreted  or  applied  provisions  of 
this  Order,  the  Board  may  issue  a  directive  to  the  agency 
ordering  it  to  make  available  the  records  in  question.   The 
declsiion  of  the  Review  Board  shall  be  sent  in  writing  to  the 
person  making  the  appeal  within  ten  days  after  the  Board 
convenes  to  consider  the  appeal.   A  copy  of  all  decisions  of 
the  Review  Board  shall  be  kept  on  file  by  the  Executive  Secretary 
and  shall  be  available  to  any  person  on  request. 

Sec.  6.  Search  and  Duplication  Fees  and  Method  of  Paynent. 

(a)  The  following  specific  fees  shall  be  applicable  with  respect  to 
services  rendered  to  persons  pursuant  to  this  order: 

(1)  Searching  for  records,  per  quarter  hour, 

after  1st  hour,  by  clerical  persoimel $1.00 

(2)  Nonroutlne  searching,  per  quarter  hour, 

by  supervisory  personnel 2.50 

(3)  Copies  made  by  photostat  or  otherwise 
(per  page) .   (Maxlmun  of  2  copies  will 

be  provided 10 

(A)  Duplication  of  architectural  or  engineering 

photostats  and  drawings  (per  page) 40 

(b)  When  no  specific  fee  has  been  established  for  a  service,  for 
example,  when  the  search  involves  computer  tir.e  or  special 
travel,  transportation,  or  communications  costs,  the  head  of  the 
agency  Is  authorized  to  determine  the  direct  costs  of  the  service 
and  include  such  costs  in  the  fees  chargeable  under  this  section. 

(c)  Where  it  is  anticipated  that  the  fees  chargeable  under  this 
section  will  amount  to  more  than  $25,  and  the  requester  has  not 
Indicated  in  advance  his  willingness  to  pay  fees  as  high  as  are 
anticipated,  the  requester  shall  be  promptly  notified  of  the  amount 
of  the  anticipated  fee  or  such  protion  thereof  as  can  readily  be 
estimated.   In  appropriate  cases  an  advance  deposit  may  be  required. 
The  requester  is  at  any  time  welcome  to  confer  with  knowledgeable 
agency  personnel  in  an  attempt  to  formulate  the  request  in  a  manner 
which  will  reduce  the  fees  and  meet  the  needs  of  the  requester.   A 
request  will  not  be  deemed  to  have,  been  received  until  the  requester 
has  agreed  to  pay  the  anticipated  fees  and  has  made  an  advance 
deposit  if  one  is  required. 

(d)  A  charge  of  $1.00  shall  be  made  for  each  certification  of  true 
copies  of  agency  records. 

(c)   Scarcli  costs  are  due  and  payable  even  if  the  record  which  was 
requested  cannot  be  located  after  all  reasonable  efforts  or  if 
the  nRency  dc^tormincs  that  a  record  which  has  been  requested  but 
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%jhich  is  exempt  from  disclosure  under  this  part  is  to  be 
withheld c 

(f)  Fees  must  be  paid  in  full  prior  to  issuance  of  requested  copies. 

(g)  Remittances  shall  be  in  the  form  either  of  a  personal  check  or 
bank  draft  drawn  on  a  bank  in  the  United  States,  a  postal  money 
©rderj  or  cash.  Remittance  shall  be  made  payable  to  the  order 
or  the  D,C.  Treasurer  and  mailed  or  otherwise  delivered  to  the 
head  of  the  agency.  The  agency  will  assume  to  responsibility 
for  cash  which  is  lost  in  the  mail. 

(h)  A  receipt  for  fees  paid  will  be  given  only  upon  request.  Refund 
of  fees  paid  for  services  actually  rendered  will  not  be  made. 

(i)  The  head  of  the  agency  or  an  officer  designated  by  him  may  waive 
all  or  part  of  any  fee  provided  for  in  this  section  when  such 
officer  deems  it  to  be  in  either  the  agency's  interest  or  in 
the  general  public's  interest. 

Sec.  7.  Effective  Date.  The  provisions  of  this  Order  shall  take  effect 
May  4,  1976. 


WALTER  E.  WASHINGTON 
Mayor 
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ATTACHMENT    NO .     2 

Council  of  the  District  of  Columbia 
Notice  of  Public  Hearing 

City  Mall,  14th  and  t  Streets.  N.W.    20004        Fifth  Floor       638-2223  or  Government  Code  137-3806 


rjiTJia 


November  6.  1975 


PUBLIC  HEARINGS  ON  THE  FREEDOM  OF  INFORMATION  ACT  OF  1975 
AND  THE  PRIVACY  ACT  OF  1975 


Wednesday,  January  28,  1976 

10:00  a.m.,  2:00  p.m.,  and  7:30  p.m, 

Council  Chambers 

Room  500,  District  Building 


David  A.  Clarke,  Chairperson  of  the  Committee  on  the 
Judiciary  and  Criminal  Law  of  the  Council  of  the  District  of 
Columbia,  announces  public  hearings  on  Bill  No,  1-119,  the 
"Freedom  of  Information  act"  and  on  Bill  1-152,  the  "Privacy 
act  of  1975".   Provisions  of  the  "Freedom  of  Information 
act"  include  (1)  a  right  of  access  to  Public  Records  from 
the  Mayor  and  Agencies  with  exemption  for  materials  relating 
to  (a)  trade  secrets,  (b)  information  the  release  of  which 
would  constitute  an  invasion  of  personal  privacy,  (c) 
records  of  investigation  relating  to  lav7  enforcement; 
(2)  judicial  review  of  denial  of  access  to  information  by 
the  Mayor  or  an  Agency;  and  (3)  penalties* for  violation  of 
the  act.   The  "Privacy  act  of  1975"  seeks  to  permit 
Individuals  to  ascertain  what  records  pertaining  to  him  or 
her  are  collected  and  used  by  District  of  Columbia  agencies; 
to  permit  individuals  to  prevent  agencies  from  disclosing 
information  to  other  individuals  or  agencies  for  purposes 
other  than  those  for  which  the  information  was  collected;  to 
allow  individuals  to  gain  access  to  records  kept  abou.t  them 
and  to  amend  or  change  such  records;  and  to  assure  that 
agencies  of  the  District  of  Columbia  collect  personal 
information  regarding  individuals  only  for  lawful  and 
necessary  purposes,  and  use  such  information  only  for  lawful 
and  intended  purposes.   The  act  would  establish  requirements 
for  agencies  that  maintain  systems  of  records  and  would 
require  that  agencies  promulgate  rules  and  procedures  to 
guarantee  access  to  systems  of  records. 

The  hearings  will  be  held  at  10:00  a.n.,  2:00  p.m.,  and 
7:30  p.m.,  Wednesday,  January  28,  1976  in  the  Council 
Chamber,  Room  500,  District  Building,  lAth  &  E  Streets, 
N.W.,  Washington,  D.C.   20004. 

(over) 
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Pcrsons  wishing  to  testify  should  register  to  do  so  by 
5:00  p.m.,  Tuesday,  January  27,  1976,  by  calling  Mrs.  Betty 
Mitchell  at  638-2223  or  629-3806,  or  Peter  Boyer  at 
629-2398.   Witnesses  will  generally  .be  limited  to  five 
■  inutes  of  oral  . presentation  in  order  to  permit  every 
interested  person  an  opportunity  to  testify.   Written 
statements  are  encouraged  and  will  be  made  a  part  of  the 
record  regardless  of  length.   All  statements  should  be 
submitted  to  Mr.  Robert  Williams,  Secretary  of  the  Council, 
Room  509,  District  Building,  14th  &  E  Streets,  N.W., 
Washington,  D.C.   2000A. 

Persons  testifying  are  reminded  of  the  provisions  of 
Title  V  of  P.L.  93-376»  D.C.  Code  §§1-1171  to  1180  (Supp. 
11-1975),  the  District  of  Columbia  Campaign  Finance  Reform 
and  Conflict  of  Interest  Act ,. regarding  disclosure  of. 
potential  conflicts  of  interest  and  lobbying. 

Copies  of  Bill  No.  1-119  and  Bill  No.  1-152  are 
available  from  Ms.  Valerie  Barry  or  Ms.  Rachel  Clay  in  the 
Council's  Legislative- Services  Unit,  638-2223  or  629-3806, 
Room  219,  District  Building,  14th  &  E  Streets,  N.W., 
Washington,  D.C.   20004.  ,• 
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ATTACHMENT  NO.  2 


COMMITTEE  ON  THE  JUDICIARY  AND  CRIMINAL  LAW 
Public  Hearings  on  Bills  1-119  &  1-152 


Provisions  of  the  "Freedom  of  Information  act"  include  (1) 
a  right  to  access  to  Public  Records  from  the  Mayor  and  Agencies 
with  exemption  for  materials  relating  to  (a)  trade  secrets,  (b) 
Information  the  release  of  which  would  constitute  an  invasion 
of  personal  privacy,  (c)  records  of  investigation  relating  to 
law  enforcement;   (2)  judicial  review  of  denial  of  access  to  in- 
formation by  the  Mayor  or  an  Agency;  and  (3)  penalties  for  vio- 
lation of  the  act.   The  "Privacy  act  of  1975"  seeks  to  permit 
Indlvidua-ls  to  ascertain  what  records  pertaining  to  him  or  her 
are  collected  and  used  by  District  of  Columbia  agencies;  to  per- 
mit individuals  to  prevent  agencies  from  disclosing  information 
to  other  individuals  or  agencies  for  purposes  other  than  those 
for  which  the  information  was  collected;  to  allow  individuals 
to  gain  access  to  records  kept  about  them  and  to  amend  or  change 
such  records;  and  to  assure  that  agencies  of  the  District  of 
Columbia  collect  personal  information  regarding  individuals  only 
for  lawful  and  necessary  purposes,  and  use  such  information  only 
for  lawful  and  intended  purposes.   The  act  would  establish  re- 
quirements for  agencies  that  maintain  systems  of  records  and 
would  require  that  agencies  promulgate  rules  and  procedures  to 
guarantee  access  to  systems  of  records. 


Room  500,  District  Building 

Washington,  D.  C.   20004 

January  28,  1976 

I.   OPENING  STATEMENTS 

Chairperson  David  A.  Clarke 
Councilmember  Arrington  Dixon 

II.   WEDNESDAY.  JANUARY  28,  1976  --  10  a.m.  SESSION 

WITNESS  LIST 

Name  Organization 

1.  Benny  L.  Kass,  Esq. 

2.  Jim  Heller/Marilyn  Welles    ACLU 

3.  Bob  Fisher  D.  C.  Public  Interest  Research  Group 
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WEDNESDAY,  JANUARY  28.  1976  --  2:00  p.m.  SESSION 
Name  Organization 

1.  William  Robinson,  Esq.       Corporation  Counsel 

2.  Larry  Ellsworth,  Esq.        D.  C.  Bar  Committee  on  Access  to 

Government  Information 

3.  John  T.  O'Neill  Apartment  and  Office  Building  Assn. 


7;30  p.m.  SESSION 
Nana  Organization 

1.  Ted  Prahinski  Citizen 

2.  Maureen  Limpert  Common  Cause 

3.  William  Garetz  Common  Cause 

4.  Richard  N.  Wolf  Capitol  Hill  Restoration  Society 
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[Attachment  No.  4] 

Statement  of  William  A.  Robinson,  Assistant  Corporation  Coun- 
sel, District  of  Columbia,  Before  the  Judiciary  and  Criminal 
Law  Committee,  Council  of  the  District  of  Columbia,  on  Bill 
1-119. 

January  28, 1976. 

Mr.  Chairman  and  Members  of  the  Committee  :  I  am  pleased  to 
appear  before  the  Committee  today  to  testify  on  Bill  No.  1-119,  a 
bill  which,  among  other  things,  would  create  a  freedom  of  information 
act  for  the  District  of  Columbia. 

We  have  certain  reservations  with  respect  to  the  bill's  provisions, 
not  because  of  the  purpose  of  the  bill  to  require  reasonable  disclosure 
of  information  regarding  the  affairs  of  government  and  official  acts 
of  the  elected  and  appointed  officers  and  employees  of  the  District 
of  Columbia  government,  but  because  the  bill  fails  to  include  many  of 
the  significant  exemptions  provided  in  the  Federal  Freedom  of  In- 
formation Act  and  in  Commissioner's  Order  No.  71-370,  which  is  a 
type  of  freedom  of  information  act  under  which  the  District  govern- 
ment has  been  operating  since  late  1971. 

For  instance,  Commissioner's  Order  No.  71-370  exempts  from  pub- 
lic disclosure  "records  specifically  exempted  from  disclosure  from 
law."  Thus,  if  the  proposed  bill  were  enacted  in  its  present  form, 
juvenile  records  now  exempt  from  public  disclosure  under  the  provi- 
sions of  p.C.  Code,  §  16-2334,  would  be  subject  to  release  as  public 
information.  This  would  defeat  the  existing  salutary  purpose  of  con- 
fidentiality of  these  records  to  aid  in  the  social  rehabilitation  of 
•juveniles  who  have  been  enticed  into  the  commission  of  crimes. 
•  The  proposed  bill  contains  no  provision  exempting  from  public 
disclosure  "investigatory  records  compiled  for  law  enforcement  pur- 
•poses,"  such  as  that  now  contained  in  the  Federal  Freedom  of  In- 
•formation  Act.  Section  5(A)  (3)  of  the  proposed  bill  is  overly  broad 
'in  its  inclusion  of  "investigative"  records,  and  would  limit  nondis- 
closure of  the  information  and  would  harm  the  agency."  No  considera- 
tion appears  to  have  been  given  to  whether  the  divulged  information 
may  be  harmful  to  the  individual.  We  would  recommend  that  the  pro- 
visions contained  in  the  Federal  law  be  followed  in  this  respect. 
'  Bill  1-119  fails  to  specify  that  requests  for  public  information  may 
be  denied  where  the  requests  are  so  unspecific  as  to  burden  the  gov- 
•ernment  agency  involved  in  compliance  with  the  request.  Lack  of 
•such  specificity  could  result  in  private  individuals,  groups,  or  organi- 
'zations  conducting  massive  fishing  expeditions  for  government  in- 
formation which  may  or  may  not  be  relevant.  Tlie  cost  of  conducting 
such  record  searches  and  the  burden  of  providing  copies  to  those 
seeking  such  information,  whether  the  information  could  serve  a 
'reasonable  or  useful  need  or  not,  could  amount  to  thousands  of  dol- 
lars and  hundreds  of  man  hours. 

It  could  serve  a  very  useful  purpose  to  the  District  if  the  present 
bill  were  modeled  more  closely  after  the  Federal  provisions  governing 
froodom  of  information.  Many  courts  liave  already  construed  the  pro- 
visions of  the  Federal  Act  and  tliereby  given  a  clarifying  definition 
of  its  requirements.  Such  court  precedents  would  serve  as  a  useful 
guide  in  interpreting  and  construing  such  an  act,  if  it  were  adopted  for 
the  District. 
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A  clear  conflict  of  interest  is  apparent  in  section  7(a)  of  the  bill 
in  that  it  authorizes  the  Corporation  Counsel  to  bring  suit  against 
any  District  agency  which  fails  to  release  any  re(M)r(l  or  document 
which  he  determines  to  be  withheld  contrary  to  the  provisions  of  the 
bill.  As  a  result  of  this  pi-ovision,  the  Corporation  Counsel  would  be 
faced  with  the  very  real  possibility  of  having  to  go  into  couit  to 
sue  either  the  Mayor,  an  executive  agency,  or  the  Council  of  the 
District  of  Columbia  to  force  them  to  release  the  withheld  informa- 
tion and,  in  the  same  case,  defending  the  action  as  legal  representative 
of  the  Mayor  or  agency. 

Section  7(c)  of  Bill  1-119  requires  the  courts  of  the  District  of 
Columbia  to  give  precedence  on  their  dockets  to  suits  brought  to 
enforce  the  provisions  of  this  bill.  While  a  similar  provision  is  con- 
tained in  the  Federal  law,  it  would  appear  that  section  602(a)  of  the 
District  of  Columbia  Self-Government  and  Grovernmental  Reorgani- 
zation Act,  which  proscribes  the  Council  from  enacting  any  act  re- 
lating to  the  organization  or  jurisdiction  of  the  judicial  system  in  the 
District  of  Columbia,  Avould  prevent  its  inclusion  in  the  bill. 

Finally,  the  proposed  bill  provides  for  criminal  fines  of  up  to 
$1,000  for  violations  of  its  provisions,  but  it  is  silent  with  respect 
to  the  possibility  of  administrative  or  disciplinary  sanctions  against 
District  employees  who  violate  the  provisions  of  the  bill.  Such  sanc- 
tions might  be  preferable  in  certain  cases  to  a  mere  money  fine,  and 
would  provide  greater  flexibility  to  the  Executive  Branch  in  en- 
forcement of  the  bill's  provisions. 

We  have  attempted  in  this  brief  presentation  to  highlight  some 
of  the  more  obvious  problem  areas  posed  by  the  bill.  In  addition  to 
the  technical  drafting  changes  which  should  be  made,  we  suggest 
that  the  Committee  may  also  wish  to  address  itself  to  matters  which 
have  been  omitted  from  the  bill.  For  instance,  the  bill  should  con- 
tain a  "definitions"  section  to  define  terms  which  are  not  defined  else- 
where. We  believe  it  would  be  advisable  to  provide  for  some  form 
of  administrative  review,  either  by  an  intra-agency  or  inter-agency 
body,  of  denials  of  requests  for  information.  Such  a  review  procedure 
may  result  in  the  favorable  disposal  of  many  of  these  requests  and 
obviate  the  need  for  court  proceedings.  The  bill  should  provide  au- 
thority for  the  imposition  of  a  fee  schedule  in  order  to  defray  the  costs 
of  making  available  copies  of  the  requested  information.  Finally,  it 
is  our  view  that  a  revised  bill  could  serve  to  increase  the  scope  of  in- 
formation available  to  the  public  by  bringing  the  independent  agen- 
cies of  the  District  within  its  coverage.  The  existing  disclosure  order 
is  limited  to  those  departments  and  agencies  which  are  directly  under 
the  jurisdiction  of  the  Mayor  and  thus  its  provisions  are  not  ap- 
plicable to  those  independent  agencies  who  are  authorized  to  estab- 
lish their  own  operating  procedures  and  policies. 

We  would  be  glad  to  work  with  the  Council  and  its  staff  in  the 
preparation  of  an  alternative  measure  which  would  provide  the  safe- 
guards and  exemptions  we  believe  necessary  and  at  the  same  time 
rprovide  a  method  for  making  available  pertinent  and  relevant  gov- 
lernment  information  of  a  public  nature. 
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Enrolled  Original 

[An  act,  1-178] 

In  the  Council  of  the  District  of  Columbia 

November  19,  1976 
To  create  a  Freedom  of  Information  Act ;  to  create  rights ;  and  for  other  purposes 

Be  it  enacted  hy  the  Council  of  the  District  of  Columbia^  That  this 
act  may  be  cited  as  the  "Freedom  of  Information  Act  of  1976". 

Sec.  2.  The  District  of  Columbia  Administrative  Procedure  Act 
(D.C.  Code,  sec.  1-1501  et  seq.)  as  amended,  is  further  amended  by 
adding  to  the  end  thereof  the  following : 

"TITLE  II— FREEDOM  OF  INFORMATION 


"Sec.  201.  Generally  the  public  policy  of  the  District  of  Columbia 
is  that  all  persons  are  entitled  to  full  and  complete  information  re- 
garding the  affairs  of  <rovernment  and  the  official  acts  of  those  who 
represent  them  as  public  officials  and  employees.  To  that  end,  pro- 
visions of  this  act  shall  be  construed  with  the  view  toward  expansion 
of  public  access  and  the  minimization  of  costs  and  time  delays  to 
persons  requesting  information. 

"right  of  access  to  public  records  ;  ALLOWABLE  COSTS  ;  TIME  LIMITS 

"Sec.  202.  (a)  Any  person  has  a  right  to  inspect,  and  at  his  or  her 
discretion,  to  copy  any  public  record  of  the  Mayor  or  an  agency,  ex- 
cept as  otherwise  expressly  provided  by  section  204  of  this  title,  in 
accordance  with  reasonable  rules  that  shall  be  issued  by  the  Mayor 
or  an  agency  after  notice  and  comment,  concerning  the  time  and 
place  of  access. 

"(b)  The  Mayor  or  an  agency  may  establish  and  collect  fees  not 
to  exceed  the  actual  cost  of  searching  for  or  making  copies  of  rec- 
ords, but  in  no  instance  shall  the  total  fee  for  searching  exceed  10 
dollars  for  each  request.  For  purposes  of  this  subsection  "request" 
means  a  single  demand  for  any  number  of  documents  made  at  one 
time  to  an  individual  agency.  Documents  may  be  furnished  without 
charge  or  at  a  reduced  charge  where  the  Mayor  or  agency  determines 
that  waiver  or  reduction  of  the  fee  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  primarily  benefiting 
the  general  public.  Notwithstanding  the  foregoing,  fees  shall  not  be 
charged  for  examination  and  review  by  tlie  Mayor  or  an  agency  to 
determine  if  such  documents  are  subject  to  disclosure. 

"(c)  The  Mayor  or  an  agency,  upon  request  reasonably  describing 
any  public  record,  shall  within  10  days  (except  Saturdays,  Sundays, 
and  legal  holidays)  of  the  receipt  of  any  such  request  either  make 
the  requested  public  record  accessible  or  notify  the  person  making 
such  request  of  its  determination  not  to  make  the  requested  public 
recoiTl  or  any  part  thereof  accessible  and  the  reasons  therefor. 
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"(d)  In  unusual  circumstances,  the  time  limit  prescribed  in  sub- 
section (c)  of  this  section  may  be  extended  by  written  notice  to  the 
person  making  such  request  setting  fortli  the  reasons  for  extension 
and  expected  date  for  determination.  Such  extension  shall  not  exceed 
10  days  (except  Saturdays,  Sundays  and  legal  public  holidays).  For 
purposes  of  this  subsection,  and  only  to  the  extent  necessary  for  proc- 
essing of  the  particular  request,  'unusual  circumstances'  are  limited 
to: 

"(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or 

"(2)  the  need  for  consultation,  which  shall  be  conducted  with 

all  practicable  speed,  with  another  agency  having  a  substantial 

interest  in  the  determination  of  the  request  or  among  two  or  more 

components   of  the  agency   having  substantial   subject  matter 

interest  therein. 

"(e)  Any  failure  on  the  part  of  the  Mayor  or  an  agency  to  comply 

with  a  request  under  subsection  (a)  of  this  section  within  the  time 

provisions  of  subsections  (c)  and  (d)  of  this  section  shall  be  deemed 

a  denial  of  the  request,  and  the  person  making  such  request  shall 

be  deemed  to  have  exhausted  his  administrative  remedies  with  respect 

to  such  request,  unless  such  person  chooses  to  petition  the  Mayor 

pursuant  to  section  207  of  this  title  to  review  the  deemed  denial  of 

the  request. 

"letters  of  denial 

"Sec.  203.  (a)  Denial  by  the  Mayor  or  an  agency  of  a  request  for 
any  public  record  shall  contain  at  least  the  following : 

"(1)  the  specific  reasons  for  the  denial,  including  citations  to 
the  particular  exemption (s)  under  section  204  of  this  title  re- 
lied on  as  authority  for  the  denial ; 

"(2)  the  name(s)  of  the  public  official  (s)  or  employee (s)  re- 
sponsible for  the  decision  to  denj  the  request;  and 

"  (3)  notification  to  the  requester  of  any  administrative  or  judi- 
cial right  to  appeal  under  section  207  of  this  title. 
"(b)  The  Mayor  and  each  agency  of  the  District  of  Columbia  shall 
maintain  a  file  of  all  letters  of  denial  of  requests  for  public  recoi'ds. 
This  file  shall  be  made  available  to  any  person  on  request  for  purposes 
of  inspection  and/or  copying. 


"Sec.  204.  (a)  The  following  matters  may  be  exempt  from  disclosure 
under  the  provisions  of  this  title : 

"(1)  Trade  secrets  and  commercial  or  financial  information 
obtained  from  outside  the  government,  to  the  extent  that  dis- 
closure would  result  in  substantial  harm  to  the  competitive  posi- 
tion of  the  person  from  whom  the  information  was  obtained ; 

"(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy ; 

"(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would — 
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"(A)  interfere  with  enforcement  proceedings, 
"(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication, 

"(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

"(D)  disclose  the  identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  invei.tigation,  or  by  an  agency  con- 
ducting a  lawful  national  security  intelligence  investigation, 
confidential  information  furnished  only  by  the  confidential 
source, 

"(E)  disclosure  investigative  techniques  and  procedures 
not  generally  known  outside  the  government. 

"(F)  endanger  the  life  or  physical  safety  of  law  enforce- 
ment personnel : 
"(4)    Inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

"(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  ad- 
ministered examinations  or  answers  to  questions  thereon ; 

"(6)  Information  specifically  exempted  from  disclosure  by 
statute  (other  than  this  section),  provided  that  such  statute — 

"(A)  requires  that  the  matters  be  withheld  from  the  pub- 
lic in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or 
"(B)  establishes  particular  criteria  for  withholding  or  re- 
fers to  particular  types  of  matters  to  be  withheld :  and 
"(7)  Information  specifically  authorized  by  Federal  law  under 
criteria  established  by  a  Presidential  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or  foreign  policy  which 
is  in  fact  properly  classified  pursuant  to  such  Executive  order. 
"(b)  Any  reasonably  segregable  portion  of  a  public  record  shall  be 
provided  to  any  person  requesting  such  record  after  deletion  of  those 
portions  which  may  be  withheld  from  disclosure  under  subsection  (a) 
of  this  section. 

"(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  the  Council  of  the  District  of  Columbia.  This  section 
shall  not  operate  to  permit  non-disclosure  of  information  of  which 
disclosure  is  authorized  or  mandated  bv  other  law. 


"Sec.  205.  Each  agency  having  more  than  one  member  shall  maintain 
and  make  available  for  public  inspection  a  record  of  the  final  votes  of 
each  member  in  each  proceeding  of  that  agency. 


"Sec.  206.  Without  limiting  tlie  meaning  of  other  sections  of  this 
title,  tlie  following  categories  of  information  are  specifically  made 
public  information : 

"(a)  the  names,  salaries,  title,  and  dates  of  employment  of  all 
employees  and  officers  of  the  Mayor  and  an  agency ; 
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"(b)  administrative  staff  manuals  and  instinictions  to  staff  that 
affect  a  member  of  the  public ; 

"(c)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

"(d)  those  statements  of  policy  and  interpretations  of  policy, 
acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency ; 

"(e)  correspondence  and  materials  referred  to  therein,  by  and 
with  the  Mayor  or  an  agency  relating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby 
the  agency  determines,  or  states  an  opinion  upon,  or  is  asked  to 
determine  or  state  an  opinion  upon,  the  rights  of  the  District,  the 
public,  or  any  private  party ; 

"(f)  information  in  or  taken  from  any  account,  voucher,  or 
contract  dealing  with  the  receipt  or  expenditure  of  public  or  other 
funds  by  public  bodies ;  and 

"(g)  the  minutes  of  all  proceedings  of  all  agencies. 


"Sec.  207.  (a)  Any  person  denied  the  right  to  inspect  a  public  record 
of  a  public  body  may  petition  the  Mayor  to  review  the  public  record 
to  determine  whether  it  may  be  withheld  from  public  inspection.  Such 
determination  shall  be  made  in  writing  with  a  statement  of  reasons 
therefor  in  writing  within  10  days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  of  the  submission  of  the  petition  : 

"(1)  If  the  Mayor  denies  the  petition  or  does  not  make  a  deter- 
mination within  the  time  limits  provided  in  this  subsection,  or  if 
a  person  is  deemed  to  have  exhausted  his  or  her  administrative 
remedies  pursuant  to  subsection  (e)  of  section  202,  the  person 
seeking  disclosure  may  institute  proceedings  for  injunctive  or 
declaratory  relief  in  the  Superior  Court  for  the  District  of 
Columbia. 

"(2)   If  the  Mayor  decides  that  the  public  record  may  not  be 
withheld,  he  shall  order  the  public  body  to  disclose  the  record 
immediately.  If  the  public  body  continues  to  withhold  the  record, 
the  person  seeking  disclosure  may  bring  suit  in  the  Superior  Court 
for  the  District  of  Columbia  to  enjoin  the  public  body  from  with- 
holding the  record  and  to  compel  the  production  of  the  requested 
record. 
"(b)  In  any  suit  filed  under  subsection  (a)  of  this  section,  the  Su- 
perior Court  for  the  District  of  Columbia  may  enjoin  the  public  body 
from  withholding  records  and  order  the  production  of  any  records  im- 
properly withheld  from  the  person  seeking  disclosure.  The  burden  is 
on  the  Mayor  or  the  agency  to  sustain  its  action.  In  such  cases  the  court 
shall  determine  the  matter  de  novo,  and  may  examine  the  contents  of 
such  records  in  camera  to  determine  whether  such  records  or  any  part 
thereof  shall  be  withheld  under  any  of  the  exemptions  set  forth  in  sec- 
tion 204  of  this  title. 

"(c)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy  of 
a  public  record  prevails  in  whole  or  in  part  in  such  suit,  he  or  she  may 
be  awarded  reasonable  attorney  fees  and  other  costs  of  litigation. 


30-272   O  -  78 
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"oversight 

"Sec.  208.  On  or  before  the  30th  day  of  June  of  each  calendar  year, 
the  Mayor  shall  compile  and  submit  to  the  Council  of  the  District  of 
Columbia  a  report  covering  the  public-record-disclosure  activities  of 
each  agency  and  of  Executive  Branch  as  a  whole  during  the  preceding 
calendar  year.  The  re^wrt  shall  include : 

"  (1)  The  number  of  determinations  made  by  each  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  this 
title  and  the  reasons  for  each  determination ; 

"(2)  The  number  of  appeals  made  by  persons  under  Section 
207(a)  of  this  title,  the  result  of  such  appeals,  and  the  reason  for 
the  action  upon  each  appeal  that  results  in  a  denial  of  informa- 
tion; 

"(3)  The  names  and  titles  or  positions  of  each  person  respon- 
sible for  the  denial  of  records  requested  under  this  title,  and  the 
number  of  instances  of  participation  for  each  such  person ; 

"  (4)  A  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  by  each  agency  for  making  records  available  under  this 
title ; 

"(5)  such  other  information  as  indicates  efforts  to  administer 
fully  this  title;  and 

"(6)  For  the  prior  calendar  year,  a  listing  of  the  total  number 
of  cases  arising  under  this  title,  the  total  number  of  cases  in  which 
a  request  was  denied  in  whole  or  in  part,  the  total  number  of 
times  in  which  each  exemption  provided  under  section  204  of  this 
title  was  cited  as  a  reason  for  denial  of  a  request,  and  the  total 
amount  of  fees  collected  under  section  202(b)  of  this  act.  Such 
report  shall  also  include  a  description  of  the  efforts  undertaken 
by  the  Mayor  to  encourage  agency  compliance  with  this  title. 


"Sec.  209.  For  purposes  of  this  title,  the  terms  'Mayor',  'Council', 
'District',  'agency',  'rule',  'rulemaking',  'person',  'party',  'order', 
'relief,  'proceeding',  'public  record',  and  'adjudication'  shall  have  the 
meaning  as  provided  in  section  102  of  Title  I  of  this  Act." 

Sec.  3.  The  District  of  Columbia  Administrative  Procedure  Act 
(D.C.  Code,  sec.  1-1.501  et  seq.),  as  amended,  is  further  amended  by — 

(a)  renumbering  sections  2  through  12  thereof  as  sections  101 
through  111,  respectively: 

(b)  inserting  in  the  title  heading  "Title  I  Administrative  Pro- 
cedure" between  section  1  of  such  Act  and  section  101  (as  re- 
numbered) ; 

(c)  striking  out  "Act"  wherever  it  appeai-s  in  sections  101 
through  111  (as  renumbered)  and  inserting  in  lieu  thereof  "title"; 

(d)  by  adding  to  tlie  end  of  section  102  (as  renumbered)  of  such 
Act  the  following: 

"(18)  the  tenn  'pu])lic  record'  includes  all  lx)oks,  papers, 
maps,  photographs,  cards,  tapes,  recordings,  or  other  docu- 
mentary materials  regardless  of  physical  form  or  characteris- 
tics prepared,  owned,  used,  in  the  possession  of,  or  retained 
by  the  Mayor  and  agencies. 
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"  (19)  the  term  'ajiulication'  means  the  agency  process,  other 
tlian  nilemaking,  for  the  formidation,  issuance,  and  enforce- 
ment of  an  order." 
(e)  l)y  striking  ''section  T"  in  section  105  (as  renumlxu-ed)  of  sucli 
Act  and  inserting  in  lieu  thereof  "section  106". 

REPEALER 

Sec.  4.  Mayor's  Order  76-109,  dated  May  4, 1976,  is  hereby  repealed. 

EFFECTIVE   DATE 

Sec.  5.  This  act  shall  take  effect  pursuant  to  the  provisions  of  section 
602  (o)  (1)  of  the  District  of  Columbia  Self-Goveniment  and  Govern- 
mental Reorganization  Act. 
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Amendment  to  Bill  No.  1-119 

I.  Amend  paragraph  (6)  of  subsection  (a)  of  section  204  of  Bill 
No.  1-119  by  adding  to  the  end  thereof :  (before  the  period) . 

(other  than  this  section),  provided  that  such  statute  (A)  re- 
quires that  the  mattei*s  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  estab- 
lishes particular  criteria  for  withholding  or  refers  to  pailicu- 
lar  types  of  matters  to  be  withheld. 

Amendments  to  Bill  No.  1-119 

1.  Amend  subsection  202(b)  by  inserting  in  the  last  sentence  thereof 
after  the  word  "review"  the  following :  "by  the  ^layor  or  an  agency". 

2.  Amend  subparagraph  (1)  of  subsection  207(a)  of  such  bill 
(appearing  on  p.  13  of  the  reported  bill)  by  inserting  after  "If  the 
Mayor  denies  the  petition"  the  following : 

or  does  not  make  a  determination  within  the  time  limits  pro- 
vided in  this  subsection,  or  if  a  person  is  deemed  to  have 
exhausted  his  or  her  administrative  remedies  pursuant  to 
subsection  (e)  of  section  202. 

3.  Amend  subparagraph  (1)  of  section  208  of  the  reported  bill 
(appearing  on  the  top  of  p.  16  thereof)  by  striking  "Section  4  of". 

4.  Amend  subparagraph  (6)  of  section  208  of  the  reported  bill  (ap- 
pearing on  p.  17  thereof)  by  striking  "Section  207  of". 


Council  of  the  District  of  Columbia,  Council  Period  One,  Second 

Session 

fifty-fourth    legislative    meeting,   WEDNESDAY,    SEPTEMBER    15,    1976 

Floor  Debate  Bill  1-119 

Whereupon,  the  City  Council  convened  at  7 :40  p.m.,  pursuant  to 
notice. 

Presiding :  Sterling  Tucker,  chairman. 

Councilmembers-at-large :  Douglas  E.  Moore ;  Marion  Barry,  Jr. ; 
Julius  W.  Hobson,  Sr. ;  Jerry  A.  Moore,  Jr. 

Ward  Councilmembers ;  David  Clarke,  Ward  1;  John  A.  Wilson, 
Ward  2;  Polly  Shackleton,  Ward  3;  Arrington  Dixon,  Ward  4;  Wil- 
liam Spaulding,  Ward  5 ;  Nadine  Winter,  Ward  6 ;  Willie  J.  Hardy, 
Ward  7 ;  James  E.  Coates,  Ward  8. 

Mr.  Tucker.  We  will  move  now  to  Agenda  Item  No.  5,  First  Read- 
ing on  Proposed  Legislation. 

Item  5(a),  District  of  Columbia  Freedom  of  Information  Act. 
Tliat  is  Bill  1-119,  coming  out  of  the  Committee  on  Judiciary  & 
Criminal  Law ;  Chaired  by  Mr.  Clarke. 

Mr.  Clarke.  Mr.  Chairman,  I  herewith  move  Bill  1-119.  This  bill 
has  been  introduced  by  Councilmember  Dixon.  We  hope  to  see  it  all 
the  way  through  its  pendency  on  the  Committee  of  Judiciary  & 
Criminal  Law. 
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It  is  addressed  to  the  lack  of  statutory  provisions  in  the  laws  of  the 
District  of  Columbia  for  a  right  and  for  a  means  of  the  provision  of 
information  by  the  various  agencies  of  tliis  city  to  those  wlio  would 
seek  it.  It  establishes  that  right,  witli  certain  exceptions  and  certain 
delineations  and  a  provised  method  by  wliich  that  right  might  be 
enforced.  Essentially,  then  that  method  is  the  agency  upon  whom  the 
initial  request  is  made  must  produce  the  information  within  10  days 
or  under  unusual  circumstances,  20  days,  or  issue  a  denial  giving  suf- 
ficient reason  for  the  failure  to  produce  the  information  within  that 
period  of  time.  No  response  whatsoever,  constitutes  a  de  facto  denial 
from  which  the  seeker  of  the  information  may  go  directly  to  Court 
for  redress. 

If  the  information  is  denied,  the  seeker  has  an  administrative  appeal 
to  the  Mayor,  and  thereafter  if  the  Mayor  denies  the  information  or 
if  the  Mayor  fails  to  respond  to  the  appeal,  then  the  seeker  has  regress 
to  the  Court. 

Mr.  Chairman,  I  move  the  Bill.  I  would  like  to  move  some 
amendments. 

Mr.  Tucker.  The  Chair  accepts  the  motion.  I  recognize  Mr.  Clarke 
for  purposes  of  amendments. 

Mr.  Clarke.  I  believe  these  to  be  technical  amendments.  They 
amend  Section  202b. 

That  is  on  page  three,  after  the  word,  "review"  That  is  to  clarify 
that  the  examination  and  review  is  not  that  of  the  seeker  but  that  of 
the  Mayor  or  the  agency  for  which  a  fee  should  not  be  charged. 

If  you  wish,  I  will  move  them  all  together. 

Mr.  Tucker.  Please. 

Mr.  Clarke.  Moving  to  page  13  of  the  Bill,  after  it  says  in  207a, 
at  the  bottom  of  the  paragraph,  "if  the  Mayor  denies  the  petition", 
then  it  inserts  therein  the  language  as  set  forth  in  the  amendment,  the 
effect  of  w^hicli  is  to  say,  if  the  Mayor  denies  or  does  not  make  a  deter- 
mination or  the  person  was  not  given  a  response  by  these  subordinate 
agencies  or  independent  agency,  then  they  may  move  to  go  to  Court  to 
enforce  their  right. 

The  third  amendment  goes  to  page  16.  It  simply  strikes  up  there 
on  the  top  line,  where  it  says,  "Section  4  of".  That  provision  applies 
that  the  Mayor's  report  shall  include  the  number  of  determinations 
made  by  each  agency  under  the  title,  not  just  one  section  of  it.  The 
same  effect  is  engendered  by  the  Fourth  Amendment.  That  goes  to 
page  17.  It  takes  out  the  designation  section,  207,  of  this  title.  The 
listing  of  the  total  number  of  cases  would  apply  to  the  whole  title. 

Mr.  Chairman,  I  move  the  amendments. 

Mr.  Tucker.  We  have  a  motion  before  us,  is  there  any  discussion? 

Rev.  J.  Moore.  Mr.  Chairman,  in  these  two  instances,  Mr.  Clarke, 
w^liere  you  suggest  amendments,  under  Item  3  and  4  of  your  sheet  that 
has  the  amendment  on  them,  how  would  it  read  after  you  would  take 
out  Section  207  and  Section  4  ? 

Mr.  Coates.  On  page  16,  it  would  read,  "the  report  shall  include  the 
number  of  determinations  made  by  each  agency,  not  to  comply  with 
requests  for  records  made  to  such  agency  under  the  title",  instead  of 
"under  Section  4  of  this  Title". 
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Then  on  page  17,  it  would  read  as  follows,  "the  total  number  of 
times  in  which  each  exemption  provided  under  this  title",  instead  of 
one  section. 

It  is  just  better  legislative  form. 

Mr.  Tucker.  Any  further  discussion  ? 

All  those  that  favor  the  motion,  say  aye. 

[A  chorus  of  ayes.] 

All  those  that  favor  the  motion,  say  aye. 

[A  chorus  of  ayes.] 

Mr.  Tucker.  Opposed? 

The  ayes  have  it,  and  it  is  so  ordered. 

Mr.  Clark.  Mr.  Chairman,  I  move  the  Bill  as  amended. 

Mr.  Tucker.  Any  discussion  ? 

As  many  in  favor  of  the  motion,  say  aye. 

[A  chorus  of  ayes.] 

Mr.  Tucker.  Opposed  ? 

The  ayes  have  it,  and  it  is  so  ordered. 


Council  of  the  District  of  Columbia,  Council  Period  One,  Second 

Session 

FIFTY-FIFTH   LEGISLATRT:   SESSION,   TUESDAY,   OCTOBER    12,    1976 

Floor  Debate  Bill  1-119 

Whereupon,  the  City  Council  convened  at  10 :45,  pursuant  to  notice. 

Presiding :  Sterling  Tucker,  chairman. 

Councilmembers-at-Large :  Douglas  E.  Moore;  Marion  Barry,  Jr.; 
Julius  W.  Hobson,  Sr. ;  Jerry  A.  Moore. 

Ward  Coimcilmembers :  David  Clarke,  Ward  1;  John  A.  Wilson, 
Ward  2 ;  Polly  Shackleton,  Ward  3 ;  Arrington  Dixon,  Ward  4 ;  Wil- 
liam Spauling,  Ward  5;  Nadine  Winter,  Ward  6;  Willie  J.  Hardy, 
Ward  7 ;  James  E.  Coates,  Ward  8. 

We  will  move  now  to  consideration  of  Item  4b,  District  of  Colum- 
bia Freedom  of  Information  Act.  That  is  Bill  1-119.  That  is  also 
coming  out  of  the  Committee  on  Judiciary  and  Criminal  Law,  as 
Chaired  by  Mr.  Clarke.  This  is  the  second  and  final  reading. 

Mr.  Clarke.  Mr.  Chairman,  I  will  herewith  move  the  Freedom  of 
Information  Act  and,  in  support  of  it,  will  indicate  this  Bill  was  intro- 
duced by  Arrington  Dixon.  It  has  been  voted  out  of  the  Committee  on 
Judiciary  and  Criminal  Law.  It  was  reported  and  voted  out  favorably 
once  by  the  Council. 

The  Bill  would  close  a  gap  in  the  law.  The  District  of  Columbia  pro- 
vides for  the  availability  of  information  to  persons  who  request  it. 
We  discussed  how  the  Bill  would  operate  at  the  first  reading  and  so 
we  Avon't  go  through  that  again,  other  than,  to  say  thank  you  to  Mr. 
Dixon  for  the  hard  work  that  he  did  on  this  piece  and — we  appreciate 
it  and  we  want  to  thank  his  staff  that  worked  diligently  with  the  Com- 
mittee on  Judiciary  and  Criminal  Law  throughout  the  consideration. 
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As  a  result  of  a  late  letter  received  from  the  Committee  of  the  Bar 
Association  dealing  with  this  type  of  matter,  we  liave  an  amend- 
ment that  is  before  you.  Essentially,  it  will  address  Section  204,  a 
section  of  the  Bill  which  is  part  of  the  exception  that  is  found  on 
pa^e  6  of  the  Bill  which  is  Ijefore  you.  This  is  on  line  151.  That  pro- 
vision exempts  from  the  disclosure  requirement  of  the  Bill  infor- 
mation specifically  by  statute.  In  the  federal  experience  this  was  the 
original  language.  It  is  from  the  original  federal  Procedures  Informa- 
tion Act  that  they  fomid  that  it  was  interpreted  too  broadly  by  the 
Supreme  Court  of  the  United  States.  It  is  after  the  Supreme  Court  of 
the  United  States  excluded  this  exception  as  broadly  exempted  mate- 
rial from  disclosure  that  the  Congress  of  the  United  States  passed,  with 
respect  to  the  federal  law,  an  amendment  very  similar  to  the  one  that 
I  am  proposing  before  this  Council  today. 

The  Executive  Branch  has  indicated  that  if  we  are  to  have  a  Free- 
dom of  Informations  xVct,  it  would  be  good  for  it  to  parallel  with 
that  so  it  could  provide  some  basis  of  construction  around  it. 

In  that  sphere  and  in  order  to  have  our  laws  as  effective  to  the 
District  of  Columbia  citizens  as  the  federal  law  is  for  the  national 
citizenry,  I  am  moving  this  amendment  which  would  provide  that  the 
statutes  which  exempts  disclosures  must  require  tliat  such  matters  be 
withheld  from  the  public  in  such  a  mamier  as  to  leave  no  discretion  on 
the  issue,  or  establishes  particular  criteria  for  withholding  or  refers 
to  particular  types  of  mattei*s  to  be  withheld. 

Mr.  Dixox.  I  second  it. 

Mr.  Tucker.  The  Chair  accepts  the  motion  of  the  Bill. 

We  now  have  a  motion  to  move  the  amendment.  It  has  been  seconded. 

Is  there  any  discussion  on  the  Amendment  ? 

Kev.  D.  Moore.  ^Ir.  Chairman,  do  I  understand  that  Mr.  Clarke  is 
substituting  a  Section  Xo.  6,  in  Section  204?  Does  that  relate  to  Xo.  7? 

Mr.  Clarke.  Xo,  it  relates  to  Section  204.  It  does  not  substitute.  It 
adds  to  the  end  of  the  sentence. 

Eev.  D.  ^rooRE.  On  page  6,  line  154,  I  have  underlined  this  section 
because  I  had  some  questions  about  why  this  government  would  be 
concerned  about  that  particular  parallel  structure  with  the  Federal 
law. 

Does  the  Mayor  or  the  Chairman  liave  access  to  any  top  secret  things 
that  would  have  an  affect  on  the  interest  of  the  Council? 

Mr.  Clarke.  This  does  not  go  to  sub-section  7. 

Rev.  D.  Moore.  That  is  what  I  asked  you.  I  have  no  objections  to  it, 
but  I  want  to  talk  about  7. 

Mr.  Tucker.  The  amendment  goes  to  subsection  6.  Any  further  dis- 
cussion on  the  amendment?  Those  who  support  the  amendment,  say 
aye. 

[A  chorus  of  ayes.] 

Mr.  Tucker.  Opposed  ? 

The  ayes  have  it,  and  it  is  so  ordered. 

Are  there  any  further  amendments?  We  are  in  the  amending 
process. 

We  have  a  motion  before  us.  The  Chair  would  entertain  a  motion 
on  the  Bill,  as  amended. 
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Mr.  Clarke.  Mr.  Chairman,  I  so  move. 

Mr.  Tucker.  We  have  an  amended  motion  before  us.  Is  there  any 
discussion  ? 

Mr.  HoBSOX.  Mr.  Chairman,  may  I  ask  you  a  couple  of  questions? 
Is  a  public  information  act  of  any  kind  in  effect,  whatsoever,  that 
covers  the  District  of  Columbia  at  this  time  ? 

Mr.  Clarke.  No  sir,  the  federal  law,  by  a  drafting  oversight,  did 
not  include  the  District  of  Columbia.  There  is  existing  an  Executive 
Order  providing  some  framework,  Avhich  has  not  worked  terribly  well. 
There  is  a  statutory  requirement.  Other  than  those  few  sections  in  the 
Administrative  Procedures  xVct  with  respect  to — I  notice  that  Council 
member  Moore  said  by  the  Mayor. 

The  Executive  Order  is  a  promulgation  by  the  Mayor. 

Eev.  D.  Moore.  Mr.  Chairman,  under  Section  204,  No.  7,  line  154, 1 
questioned  whether  or  not  this  is  a  relevant  section  for  the  District  of 
Columbia  unless  there  are  some  things  that  the  INIayor  and  our  Council 
Chairman  may  know  that  might  impede  upon  the  national  security  of 
the  United  States. 

Mr.  Clarke.  I  don't  know  whether  the  Mayor  and  the  Chairman 
know  any  things  that  are  impending  upon  the  national  security  of  the 
United  States.  The  though  here  is  that,  it  is  a  capitol  city.  There  may 
be  some  involvement  w^ith  respect  to  the  national  defense  that  the  city 
may  be  in  possession  of  some  information  about  the  national  defense 
plan  that  we  w^ould  not  want  to  provide  a  local  law  requiring  the  dis- 
closure of  such. 

Rev.  D.  MooRE.  Well,  it  seems  to  me  that  if  it  is  a  question  of  national 
defense,  that  the  federal  law  would  take  precedence.  I  do  not  under- 
stand the  need. 

Mr.  Clarke.  I  would  not  want  the  act  to  be  found  invalid  because 
of  a  conflict  in  the  law. 

Rev.  D.  MooRE.  In  this  act  we  go  to  the  Superior  Court  rather  than 
the  Court  of  Appeals.  After  we  go  to  the  Superior  Court,  that  ex- 
hausts our  administrative  rights ;  is  that  correct  ? 

Mr.  Clarke.  Any  action  in  the  Superior  Court  is  not  a  remedy. 

Rev.  D.  Moore.  But  in  your  bill,  does  it  not  say  that  after  that  is 
exhausted,  that  we  cannot  appeal  ?  The  Mayor  ordered  that  we  go  di- 
rectly to  the  Court  of  Appeals. 

Mr.  Clarke.  There  is  no  judicial  review  in  the  INIayor's  order. 

Rev.  D.  MooRE.  We  cannot  go  directly  to  tlie  Court  of  Appeals? 

Mr.  Clarke.  No  sir,  not  under  the  terms  of  the  Order. 

Mr.  WiLSox.  Point  of  information,  ^Ir.  Chairman. 

Mr.  Tucker.  l\Tiat  is  your  point,  ]\Ir.  Wilson  ? 

Mr.  Wtlson.  I  don't  know  if  tliat  amendment  over  that  section  on 
line  299  where  it  says,  "the  term  public  record  includes  all  books,  pa- 
pers, maps,  photographs,  cards,  tapes,  recording,  or  other  documentary 
material  regardless  of  physical  form  or  characteristics  prepared, 
owned,  used,  in  the  possession  of,  or  retained  by  the  Mayor  and  agen- 
cies"— I  don't  know  what  tliat  means.  The  question  I  have  is  this,  in 
several  areas  of  our  wards,  at  tlie  present  time,  through  tlie  assistance 
of  the  Police  Department  and  community  agencies,  we  are  trv^ing  to 
stop. a  great  deal  of  drug  traffic  tliat  is  going  on  in  our  ward.  One  of 


67 

the  biggest  problems  that  we  have  is  that  when  the  individuals  who 
are  willing  to  furnish  the  information  that  is  necessai^  to  carry  out  a 
reasonable  court  case  came  forth,  their  houses  ended  up  being  fire- 
bombed  and  their  children  multilated. 

I  want  to  know  if  this  provides  a  means  that — I  think  that  we  have 
so  many  laws,  in  my  opinion,  and  it  may  sound  strange  to  some  for  me 
to  say  it — we  have  very  few  laws  protecting  the  law  abiding  citizens. 

I  want  to  know  if  one  of  these  people  happens  to  go  to  Court,  would 
that  person  be  forced  to  testify  in  a  Court  of  Law  about  information 
that  person  may  have  given  according  to  the  trafficking  of  narcotics  in 
his  or  her  neighborhood  ?  Would  he  be  forced  to  be  identified  ? 

Mr.  Clarke.  I  am  not  sure  I  understand  the  question.  The  Bill  is 
addressing  nothing  with  respect  to  what  is  compelling  in  Court.  I 
don't  think  the  Bill  would  not  affect  whether  that  person  could  be  com- 
pelled in  Court  tot  estif^^  or  not.  The  Bill  does  address 

Mr.  Wilson.  Xo,  Mr.  Clarke,  what  I  am  asking  is,  does  the  Police 
Department  have  to  present  those  records  if  the  Police  Department  is 
sued.  Does  the  Police  Department  have  to  present  those  records  with 
those  people  being  identified  in  the  report  ? 

Mr.  Tucker.  Can  they  protect  their  source  of  information,  is  the 
question. 

Mr.  Clarke.  My  conclusion  is,  that  they  would  not,  under  Section 
204:-3c,  which  exempts  investigatory  records  compiled  for  law  enforce- 
ment purposes.  But  this  is  only  to  the  extent  that  such  records  would 
constitute  an  unwarranted  invasion  of  privacy.  The  Courts  have  always 
held  in  those  informer  cases,  that  the  name  of  the  infomiant  does  not 
have  to  be  disclosed  to  the  defendant.  Under  the  Court  procedure,  part 
of  the  justification  is  privacy. 

I  would  certainly  think  that  that  would  lend  assistance  to  the  de- 
fense of  privacy  in  this  particular  case. 

It  would  be  my  conclusion  that  it  would  not  have  to  be  given. 

Mr.  Tucker.  Any  further  discussion,  on  the  motion  as  amended? 

As  many  as  favor  the  motion,  say  aye. 

[A  chorus  of  ayes.] 

Mr.  Tucker.  Opposed? 

The  ayes  have  it,  and  it  is  so  ordered. 
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November  5,  1976. 
Hon.  Walter  E.  Washington, 
Mayo?'  of  the  District  of  Columlia. 
Washington,  B.C. 

Dear  Mayor  Washington  :  Enclosed  for  your  signature  is  an  act 
adopted  by  the  Council  on  October  12.  1976,  which  would  create  a 
Freedom  of  Information  Act;  to  create  rights ;  and  for  other  purposes. 
The  report  of  the  Council's  Committee  on  the  Judiciary  and  Crimi- 
nal Law  detailing  the  legislative  history  of  this  act  is  also  enclosed 
for  youv  information. 
Sincerely  yours. 

Sterling  Tucker,  Chairman. 
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The  District  of  Columbia, 
Washington^  D,G,^  November  10^  1976. 
Hon.  Sterling  Tucker, 

Chairman.,  Council  of  the  District  of  Golwrribia., 
Washington.,  D.C, 

Dear  Mr.  Chairman  :  Today  I  am  approving  Bill  1-119,  the  Free- 
dom of  Information  Act.  My  commitment  to  the  basic  purposes  of  this 
legislation  is  long  standing  and  most  recently  reflected  in  my  Executive 
Order  of  May  4, 1976. 

The  legislation  I  have  approved  is,  however,  not  without  difficulties. 
A  number  of  agencies  have  raised  questions  about  the  proper  interpre- 
tation of  certain  provisions  of  the  bill  and  I  foresee  the  need  to  develop 
appropriate  guidelines  to  carry  out  the  law,  including  an  interpretive 
opinion  from  the  Corporation  Counsel.  As  experience  is  gained  under 
the  law  we  may  also  find  it  necessary  to  seek  amendments  to  enable 
us  to  carry  out  the  purposes  of  the  law  most  effectively. 

In  addition,  my  staff  is  working  with  the  Chairman  of  the  Judiciary 
and  Criminal  Law  Committee  to  explore  the  possibility  of  an  appro- 
priate amendment  to  section  202(b) ,  which  establishes  a  fee  ceiling  of 
$10.00  for  searches  of  records  in  response  to  the  demands  made  pur- 
suant to  section  202(a) .  I  hope  agreement  can  be  reached  on  an  amend- 
ment that  will  address  the  concerns  of  the  Committee  reflected  in  its 
report  of  September  1,  1976  and  enable  the  Government  to  recover 
reasonable  and  legitimate  costs  for  record  searches. 
Sincerely  yours, 

Walter  E.  Washington,  Mayor. 


January  10, 1977. 
Hon.  Thomas  P.  O'Neill,  Jr., 

Speaker  of  the  House.,  U.S.  House  of  Representatives, 
Washington,  B.C. 

Dear  Mr.  Speaker  :  I  have  the  honor  to  transmit  to  you,  in  accord- 
ance with  Section  602  (c)  of  the  District  of  Columbia  Self -Government 
and  Governmental  Reorganization  Act,  P.L.  93-198,  a  copy  of  an  act 
adopted  by  the  Council  of  District  of  Columbia  on  October  12,  1976, 
and  signed  by  the  Mayor  on  November  19, 1976.  Act  1-178  will  create  a 
Freedom  of  Information  Act ;  to  create  rights ;  and  for  other  purposes. 

Attached  to  the  act  is  a  docket  sheet  for  signature  of  the  Clerk  of  the 
House  by  the  expiration  of  the  30-day  review  period.  In  the  event  dur- 
ing this  period  the  House  adopts  a  resolution  disapproving  such  act, 
please  so  advise  the  Council  on  tlie  docket  sheet,  noting  the  resolution 
number  and  signature  of  the  House  Clerk. 

To  begin  the  count  of  the  30-day  review  period  by  Congress,  it  would 
be  appreciated  if  your  office  would  acknowledge  receipt  of  this  docu- 
ment on  the  tissue  copy  attached. 
Sincerely  yours, 

Sterling  Tucker,  Chairman. 
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January  10,  1977. 
Hon.  Nelsox  Rockefeller, 
Preslde\)it  of  the  Senate^ 
Washington^  D.C. 

Dear  Mr.  President  :  1  have  the  honor  to  transmit  to  you,  in  accord- 
ance with  section  602(c)  of  tlie  D.C.  Self-Go vernment  and  Govern- 
mental Reorganization  Act,  P.L.  93-198,  a  copy  of  an  act  adopted 
by  the  Council  of  the  District  of  Columbia  on  October  12,  197G,  and 
sigend  by  the  Mayor  on  November  19,  1976.  Act  1-178  will  create  a 
Freedom  of  Information  Act;  to  create  rights;  and  for  other  purposes. 

Attached  to  the  act  is  a  docket  sheet  for  signature  of  the  Secretary 
of  tlie  Senate  by  the  expiration  of  the  80-day  review  period.  In  the 
event  during  this  period  the  Senate  adopts  a  resolution  disapproving 
such  act,  please  so  advise  the  Council  on  the  docket  sheet,  noting  that 
the  resolution  number  and  signature  of  the  Senate  Secretary. 

To  begin  the  count  of  the  30-day  review  by  Congress,  it  would  be 
appreciated  if  your  office  would  acknowledge  receipt  of  this  document 
on  the  tissue  copy  attached. 
Sincerely  yours. 

Sterling  Tucker,  Chairman. 


January  10, 1977. 
Hon.  Thomas  F.  Eagleton, 
Chairmmn.  District  of  Colunihia  Committee., 
U.S.  Senate^  Washington,  D.C. 

Dear  Mr.  Chairman  :  Enclosed  for  your  information  is  a  copy  of 
an  act  adopted  by  the  Council  on  October  12,  1976,  and  signed  by  the 
Mayor  November  19, 1976.  Act  1-178  will  create  a  Freedom  of  Informa- 
tion Act ;  to  create  rights ;  and  for  other  purposes. 

A  copy  of  the  enclosed  act  has  been  transmitted  to  the  President 
of  the  Senate. 

Sincerely  yours, 

Sterling  Tucker,  Chairman. 


January  10,  1977. 
Hon.  Charles  C.  Diggs,  Jr., 

Chairman,  District  of  Columbia  Com/mittee,  U.iS.  House  of  Represen- 
tatives, Washington,  D.C. 
Dear  Mr.  Chairman  :  Enclosed  for  your  information  is  a  copy  of 
an  act  adopted  by  the  Council  on  October  12,  1976,  and  signed  bv  the 
Mayor  November  19,  1976.  Act  1-178  will  create  a  Freedom  of  Infor- 
mation Act :  to  create  rights ;  and  for  other  purposes. 

A  copy  of  the  enclosed  act  has  been  transmitted  to  the  Speaker  of 
the  House. 

Sincerely  yours, 

Sterling  Tucker,  Chairman. 
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[District  of  Columbia  Law  1-96] 

In  the  Council  of  the  District  of  Columbia 

March  29,  1977 

To  create  a  Freedom  of  Information  Act ;  to  create  rights  ;  and  for  other  purposes 

Be  it  enacted  hy  the  Council  of  the  Distinct  of  Columbia.  That  this 
act  may  be  cited  as  the  "Freedom  of  Information  Act  of  1976''. 

Sec.  2.  The  District  of  Columbia  Administrative  Procedure  Act 
(D.C.  Code,  sec.  1-1501  et  seq.)  as  amended,  is  further  amended  by 
adding  to  the  end  thereof  the  following : 

''TITLE  II— FREEDOM  OF  IXFORMATION 


"Sec.  201.. Generally  the  public  policy  of  the  District  of  Columbia  is 
that  all  persons  are  entitled  to  full  and  complete  information  regard- 
ing the  affairs  of  government  and  the  official  acts  of  those  who  repre- 
sent them  as  public  officials  and  employees.  To  that  end,  provisions  of 
this  act  shall  be  construed  with  the  view  toward  expansion  of  public 
access  and  the  minimization  of  costs  and  time  delays  to  persons  re- 
questing information. 

"right  of  access  to  public  records:  allowable  costs;  time  limits 

"Sec.  202.  (a)  Any  person  has  a  right  to  inspect,  and  at  his  or  her 
discretion,  to  copy  any  public  record  of  the  Mayor  or  an  agency, 
except  as  otherwis  expressly  provided  by  section  204  of  this  title, 
in  accordance  with  reasonable  rules  that  shall  be  issued  by  the  Mayor 
or  any  agency  after  notice  and  comment,  concerning  the  time  and 
place  of  access. 

"(b)  The  Mayor  or  any  agency  may  establish  and  collect  fees  not  to 
exceed  the  actual  cost  of  searching  for  or  making  copies  of  records,  but 
in  no  instance  shall  the  total  fee  for  searching  exceed  10  dollars  for 
each  request.  For  purposes  of  this  subsection  ''request''  means  a 
single  demand  for  any  number  of  documents  made  at  one  time  to  an 
individual  agency.  Documents  may  be  furnished  without  charge  or 
at  a  reduced  charge  where  the  Mayor  or  agency  determines  that  waiver 
or  reduction  of  the  fee  is  in  the  public  interest  because  furnishing  the 
information  can  be  considered  as  primarily  benefiting  the  general 
public.  Notwithstanding  the  foregoing,  fees  shall  not  be  charged  for 
examination  and  review  by  the  Mayor  or  an  agency  to  determine 
if  such  documents  are  subject  to  disclosure. 

"(c)  The  Mayor  or  an  agency,  upon  request  reasonably  describing 
any  public  record,  shall  within*  10  days  (except  Saturdays,  Sundays, 
and  legal  public  holidays)  of  the  receipt  of  any  such  request  either 
make  the  requested  public  record  accessible  or  notify  the  person  mak- 
ing such  request  of  its  determination  not  to  make  the  requested  public 
record  or  any  part  thereof  accessible  and  the  reasons  therefor. 
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"(d)  In  unusual  circumstances,  the  time  limit  prescribed  in  sub- 
section (c)  of  this  section  may  be  extended  by  written  notice  to  the 
person  making  such  request  setting  forth  the  reasons  for  extension 
and  expected  date  for  determination.  Such  extension  sliall  not  exceed 
10  days  (except  Saturdays,  Sundays  and  legal  public  holidays).  For 
purposes  of  this  subsection,  and  only  to  the  extent  necessary  for  proc- 
essing of  the  particular  request,  'unusual  circumstances'  are  limited  to : 
"(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request ;  or 

"(2)  the  need  for  consultation,  which  shall  be  conducted  with 

all  practicable  speed,  with  another  agency  having  a  substantial 

interest  in  the  determination  of  the  request  or  among  two  or  more 

components  of  the   agency   having   substantial   subject   matter 

interest  therein. 

"  (e)  Any  failure  on  the  part  of  the  Mayor  or  an  agency  to  comply 

with  a  request  under  subsection  (a)  of  this  section  within  the  time 

provisions  of  subsections  (c)  and  (d)  of  this  section  shall  be  deemed 

a  denial  of  the  request,  and  the  person  making  such  request  shall  be 

deemed  to  have  exhausted  his  administrative  remedies  with  respect 

to  such  request,  unless  such  person  chooses  to  petition  the  Mayor 

pursuant  to  section  207  of  this  title  to  review  the  deemed  denial  of  the 

request. 

"letters  of  denial 

"Sec.  203.  (a)  Denial  by  the  Mayor  or  an  agency  of  a  request  for 
any  public  record  shall  contain  at  least  the  following : 

"(1)  the  specific  reasons  for  the  denial,  including  citations  to 
the  particular  exemption (s)  under  section  204  of  this  title  relied 
on  as  authority  for  the  denial ; 

"(2)  the  name(s)  of  the  public  official (s)  or  employee  (s)  re- 
sponsible for  the  decision  to  cleny  the  request :  and 

"(3)  notification  to  the  requester  of  any  administrative  or  judi- 
cial right  to  appeal  under  section  207  of  this  title. 
"(b)  The  Mayor  and  each  agency  of  the  District  of  Columbia  shall 
maintain  a  file  of  all  letters  of  denial  of  requests  for  public  records. 
This  file  shall  be  made  available  to  any  person  on  request  for  purposes 
of  inspection  and/or  copying. 

"exemptions 

"Sec.  204.  (a)  The  following  matters  may  be  exempt  from  disclosure 
under  the  provisions  of  this  title  : 

"(1)  Trade  secrets  and  commercial  or  financial  information  ob- 
tained from  outside  the  government,  to  the  extent  that  disclosure 
would  result  in  substanial  harm  to  the  competitive  position  of 
the  person  from  whom  the  information  was  obtained ; 

"(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy ; 

"(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would — 

"  ( A )   interfere  with  enforcement  proceedings, 
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"(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication, 

"(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

"(D)  disclose  the  identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agency  con- 
ducting a  lawful  national  security  intelligence  investigation, 
confidential  information  furnished  only  by  the  confidential 
source, 

"(E)  disclose  investigative  techniques  and  procedures  not 
generally  known  outside  the  government, 

"(F)   endanger    the    life    or    physical    safety    of    law 
enforcement  personnel ; 
"(4)   Inter-agency   or  intra-agency   memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

"(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously 
administered  examination  or  answers  to  questions  thereon; 

"(6)   Information   specifically  exempted  from   disclosure  by 
statute  (other  than  this  section),  provided  that  such  statute — 
"(A)   requires  that  the  matters  be  withheld  from  the  pub- 
lic in  such  a  manner  as  to  leave  no  discretion  on  the  issue, 
or 

"(B)  establishes  particular  criteria  for  withholding  or 
refers  to  particular  types  of  matters  to  be  withheld ;  and 
"(7)   Information  specifically  authorized  by  Federal  law  under 
criteria  established  by  a  Presidential  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or  foreign  policy  which 
is  in  fact  properly  classified  pursuant  to  such  Executive  order. 
"(b)   Any  reasonably  segregable  portion  of  a  public  record  shall  be 
provided  to  any  person  requesting  such  record  after  deletion  of  those 
portions  which  may  be  withheld  from  disclosure  under  subsection  (a) 
of  this  section. 

"(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  infor- 
mation from  the  Council  of  the  District  of  Columbia.  This  section 
shall  not  operate  to  permit  non-disclosure  of  information  of  which 
disclosure  is  authorized  or  mandated  by  other  law. 


"Sec.  205.  Each  agency  having  more  than  one  member  shall  main- 
tain and  make  available  for  public  inspection  a  record  of  the  final 
votes  of  each  member  in  each  proceeding  of  that  agency. 


"Sec.  206.  Without  limiting  the  meaning  of  other  se^^tions  of  this 
title,  the  following  categories  of  information  are  specifically  made 
public  information : 

"(a)   the  names,  salaries,  title,  and  dates  of  employment  of  all 
employees  and  officers  of  the  Mayor  and  an  agency ; 
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"(b)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

"(c)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

"(d)  those  statements  of  policy  and  interpretations  of  policy, 
acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency ; 

"(e)  correspondence  and  materials  refened  to  therein,  by  and 
with  the  Mayor  or  an  agency  relating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby  the 
agency  determines,  or  states  an  opinion  upon,  or  is  asked  to 
determine  or  state  an  opinion  upon,  the  rights  of  the  District,  the 
public,  or  any  private  party ; 

"(f)  information  in  or  taken  from  any  account,  voucher,  or 
contract  dealing  with  the  receipt  or  expenditure  of  public  or  other 
funds  by  public  bodies ;  and 

"(g)  the  minutes  of  all  proceedings  of  all  agencies. 


"Sec.  207.  (a)  Any  person  denied  the  right  to  inspect  a  public  rec- 
ord of  a  public  body  may  petition  the  Mayor  to  review  the  public  rec- 
ord to  determine  whether  it  may  be  withheld  from  public  inspection. 
Such  determination  shall  be  made  in  writing  with  a  statement  of  rea- 
sons therefor  in  writing  within  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  of  the  submission  of  the  petition: 

"  ( 1 )  If  the  Mayor  denies  the  petition  or  does  not  make  a  deter- 
mination within  the  time  limits  provided  in  this  subsection,  or 
if  a  person  is  deemed  to  have  exhausted  his  or  her  administrative 
remedies  pursuant  to  subsection  (e)  of  section  202,  the  person 
seeking  disclosure  may  institute  proceedings  for  injunctive  or 
declaratory  relief  in  the  Superior  Court  for  the  District  of 
Columbia. 

"(2)   If  the  Mayor  decides  that  the  public  record  may  not  be 
withheld,  he  shall  order  the  public  body  to  disclose  the  record 
immediately.  If  the  public  body  continues  to  withhold  the  record, 
the  person  seeking  disclosure  may  bring  suit  in  the  Superior  Court 
for  the  District  of  Columbia  to  enjoin  the  public  body  from 
withholding  the  record  and  to  compel  the  production  of  the 
requested  record. 
"(b)   In  any  suit  filed  under  subsection   (a)   of  this  section,  the 
Superior  Court  for  the  District  of  Columbia  may  enjoin  the  public 
body  from  withholding  records  and  order  the  production  of  any  rec- 
ords improperly  withheld  from  the  person  seeking  disclosure.  The 
burden  is  on  the  Mayor  or  the  agency  to  sustain  its  action.  In  such 
cases  the  court  shall  determine  the  matter  de  novo^  and  may  examine 
the  contents  of  such  records  in  camera  to  determine  whether  such  rec- 
ords or  any  part  thereof  shall  be  withheld  under  any  of  the  exemptions 
set  forth  in  section  204  of  this  title. 

"(c)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy  of 
a  public  record  prevails  in  whole  or  in  part  in  such  suit,  he  or  she  may 
be  awarded  reasonable  attorney  fees  and  other  costs  of  litigation. 
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'*Sec.  208.  On  or  before  the  30th  day  of  June  of  each  calendar  year, 
the  Mayor  shall  compile  and  submit  to  the  Council  of  the  District  of 
Columbia  a  report  covering  the  public-record-disclosure  activities  of 
each  agency  and  of  Executive  Branch  as  a  whole  during  the  preced- 
ing calendar  year.  The  report  shall  include : 

"(1)  The  number  of  determinations  made  by  each  agency  not 
to  comply  with  requests  for  records  made  to  such  agency  under 
this  title  and  the  reasons  for  each  such  determination ; 

"(2)  The  number  of  appeals  made  by  persons  under  Section 
207(a)  of  this  title,  the  result  of  such  appeals,  and  the  reason  for 
the  action  upon  each  appeal  that  results  in  a  denial  of  information ; 
"(3)  The  names  and  titles  or  positions  of  each  person  responsi- 
ble for  the  denial  of  records  requested  under  this  title,  and  the 
number  of  instances  of  participation  for  each  such  person; 

"(4)  A  copy  of  the  fee  schedule  and  the  total  amount  of  fees 
collected  by  each  agency  for  making  records  available  under  this 
title; 

"(5)  such  other  information  as  indicates  efforts  to  administer 
fully  this  title;  and 

"(6)  For  the  prior  calendar  year,  a  listing  of  the  total  number 
of  cases  arising  under  this  title,  the  total  number  of  cases  in  which 
a  request  was  denied  in  whole  or  in  part,  the  total  number  of  times 
in  which  each  exemption  provided  under  section  204  of  this  title 
was  cited  as  a  reason  for  denial  of  a  request,  and  the  total  amount 
of  fees  collected  under  section  202(b)  of  this  act.  Such  report 
shall  also  include  a  description  of  the  efforts  undertaken  by  the 
Mayor  to  encourage  agency  compliance  with  this  title. 


"Sec.  209.  For  purposes  of  this  title,  the  terms  'Mayor',  'Council', 
'District',  'agency',  'rule',  'rulemaking',  'person',  'party',  'order',  're- 
lief, 'proceeding',  'public  record',  and  'adjudication'  shall  have  the 
meaning  as  provided  in  section  102  of  Title  I  of  this  Act." 

Sec.  3.  The  District  of  Columbia  Administrative  Procedure  Act 
(D.C.  Code,  sec.  1-1501  et  seq.),  as  amended,  is  further  amended  by — 

(a)  renumbering  sections  2  through  12  thereof  as  sex^tions  101 
through  111,  respectively; 

(b)  inserting  in  the  title  lieading  ''Title  T  Administrative  Pro- 
cedure" between  section  1  of  such  Act  and  section  101  (as 
renumbered) ; 

(c)  striking  out  "Act"  wherever  it  appears  in  sections  101 
through  111  (as  renumbered)  and  inserting  in  lieu  thereof  "title" : 

(d)  by  addinc:  to  the  end  of  section  102  (as  renumbered)  of 
such  Act  the  following: 

"(18)  the  term  'public  record'  includes  all  books,  papers, 
maps,  photographs,  cards,  tapes,  recordings,  or  other  docu- 
mentary materials  regardless  of  physical  form  or  character- 
istics prepared,  owned,  used,  in  the  possession  of,  or  retained 
by  the.  Mayor  and  agencies. 
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"(19)   the  teiTQ  'adjudication'  means  the  agency  process, 
other  than  rulemaking,  for  the  formulation,  issuance,  and 
enforcement  of  an  order." 
(e)  by  striking  "section  7''  in  section  105  (as  renumbered)  of  such 
Act  and  inserting  in  lieu  thereof  "section  106". 

REPEALER 

Sec.  4.  Mayor's  Order  76-109,  dated  May  4, 1976,  is  hereby  repealed. 

EFFECTIVE    DATE 

Sec.  5.  This  act  shall  take  effect  pursuant  to  the  provisions  of  sec- 
tion 602(c)(1)  of  the  District  of  Columbia  Self-Govemment  and 
Governmental  Reorganization  Act. 


[District  of  Columbia  Law  1-96] 

Council  of  the  District  of  Columbia — Xotice 

March  31,  1977 

"Freedom  of  Informatiox  Act  of  1976" 

Pursuant  to  Section  412  of  the  District  of  Columbia  Self-Govern- 
ment  and  Governmental  Reorganization  Act  (PL  93-198),  the  Act, 
the  Council  of  the  District  of  Columbia  adopted  Bill  No.  1-119  on 
first  and  second  readings  September  15,  1976,  and  October  12,  1976, 
respectively.  Following  the  sigTiature  of  the  Mayor  on  November  19, 
1976,  this  legislation  was  assigned  Act  No.  1-178,  published  in  the 
December  10,  1976,  edition  of  the  D.C.  Register^  and  transmitted  to 
both  Houses  of  Congress  for  a  30-day  review,  in  accordance  with 
Section  602(c)  (1)  of  the  Act. 

The  Council  of  the  District  of  Columbia  hereby  gives  notice  that  the 
30-day  Congressional  Review  Period  has  expired  and,  therefore,  cites 
the  following  legislation  as  D.C.  Law  1-96,  effective  March  29, 1977. 

Sterling  Tucker, 
Chairman  of  the  Council. 


II.  PUBLIC  RECORD 

Council  of  the  District  of  Columbia, 

Washington^  D.C,  November  6^  1975. 

Public  Hearings  on  the  Freedom  of  Ixfokmation  Act  of  1975 
AND  the  Privacy  Act  of  1975 

David  A.  Clarke,  Chairperson  of  the  Committee  on  the  Judiciary 
and  Criminal  Law  of  the  Council  of  the  District  of  Columbia,  an- 
nounces public  hearings  on  Bill  No.  1-119,  the  "Freedom  of  Informa- 
tion act"  and  on  Bill  1-152,  the  "Privacy  act  of  1975".  Provisions  of 
the  "Freedom  of  Information  act"  include  (1)  a  right  of  access  to 
Public  Records  from  the  Mayor  and  Agencies  with  exemption  for 
materials  relating  to  (a)  trade  secrets,  (b)  information,  the  release 
of  which,  would  constitute  an  invasion  of  personal  privacy,  (c)  records 
of  investigation  relating  to  law  enforcement;  (2)  judicial  review  of 
denial  of  access  to  information  by  the  Mayor  or  an  Agency;  and  (3) 
penalties  for  violation  of  the  act.  The  "Privacy  Act  of  1975"  seeks  to 
permit  individuals  to  ascertain  what  records  pertaining  to  him  or  her 
are  collected  and  used  by  District  of  Columbia  agencies;  to  permit 
individuals  to  prevent  agencies  from  disclosing  information  to  other 
individuals  or  agencies  for  purposes  other  than  those  for  which  the  in- 
formation was  collected ;  to  allow  individuals  to  gain  access  to  records 
kept  about  them  and  to  amend  or  change  such  records ;  and  to  assure 
that  agencies  of  the  District  of  Columbia  collect  personal  informa- 
tion regarding  individuals  only  for  lawful  and  necessary  purposes, 
purposes,  and  use  such  information  only  for  lawful  and  intended 
The  act  would  establish  requirements  for  agencies  that  maintain  sys- 
tems of  records  and  would  require  that  agencies  promulgate  rules  and 
procedures  to  guarantee  access  to  systems  of  records. 

The  hearings  will  be  held  at  10 :00  a.m.,  2 :00  p.m.,  and  7 :30  p.m., 
Wednesday,  January  28, 1976  in  the  Council  Chamber,  Room  500,  Dis- 
trict Building,  14th  &  E  Streets,  N.W.,  Washington,  D.C.  20004. 

Persons  wishing  to  testify  should  register  to  do  so  by  5:00  p.m., 
Tuesday,  January  27, 1976,  by  calling  Mrs.  Betty  Mitchell  at  638-2223 
or  629-3806,  or  Peter  Boyer  at  629-2398.  Witnesses  will  generally  be 
limited  to  five  minutes  of  oral  presentation  in  order  to  permit  every 
interested  person  an  opportunity  to  testify.  Written  statements  are 
encouraged  and  will  be  made  a  part  of  the  record  ivgardless  of  length. 
All  statements  should  be  submitted  to  Mr.  Robert  Williams,  Secretary 
of  the  Council,  Room  509,  District  Building,  14th  &  E  Streets,  N.W., 
Washington,  D.C.  20004. 

Persons  testifying  are  reminded  of  the  provisions  of  Title  V  of  P.L. 
93-376,  D.C.  Code  §§  1-1171  to  1180  (Supp.  11-1975),  the  District  of 
Columbia  Campaign  Finance  Reform  and  Conflict  of  Intei-est  Act, 
regai*ding  disclosure  of  potential  conflicts  of  interest  and  lobbying. 

(78) 


79 

Copies  of  Bill  No.  1-119  and  Bill  No.  1-152  are  available  from  Ms. 
Valerie  Barry  or  Ms.  Rachel  Clay  in  the  Council's  Legislative  Serv- 
ices Unit,  638-2223  or  629-3806,  Room  219.  District  Building,  14th  & 
E  Streets,  N.W.,  Washington,  D.C.  20004. 


Committee  on  the  Judiciary  and  Criminal  Law 

PUBLIC   hearings   ON    BILLS    1-119    AND    1-152 

Provisions  of  the  "Freedom  of  Information  act''  include  (1)  a  right 
to  access  to  Public  Records  from  the  Mayor  and  Agencies  with  ex- 
emption for  materials  relating  to  (a)  trade  secrets,  (b)  information, 
the  release  of  which,  would  constitute  an  invasion  of  personal  privacy, 
(c)  records  of  investigation  relating  to  law  enforcement;  (2)  judicial 
review  of  denial  of  access  to  information  by  the  Mayor  or  an  Agency ; 
and  (3)  penalties  for  violation  of  the  act.  The  "Privacy  act  of  1975'' 
seeks  to  permit  individuals  to  ascertain  what  records  pertaining  to 
him  or  her  are  collected  and  used  by  District  of  Columbia  agencies; 
to  permit  individuals  to  prevent  agencies  from  disclosing  information 
to  other  individuals  or  agencies  for  purposes  other  than  those  for 
which  the  information  was  collected;  to  allow  individuals  to  gain 
access  to  records  kept  about  them  and  to  amend  or  change  such  rec- 
ords; and  to  assure  that  agencies  of  the  District  of  Columbia  collect 
pereonal  information  regarding  individuals  only  for  lawful  and  neces- 
sary purposes,  and  use  such  information  only  for  lawful  and  intended 
purposes.  The  act  would  establish  requirements  for  agencies  that  main- 
tain systems  of  records  and  would  require  that  agencies  promulgate 
rules  and  procedures  to  guarantee  access  to  systems  of  records. 

I.  Opening  statements :  Chairperson  David  A.  Clarke,  Councilmem- 
ber  Arrington  Dixon. 

II.  Wednesday,  January  28,  1976 — 10  a.m.  session:  Witness  list: 
Benny  L.  Kass,  Esq.;  Jim  Heller/^Iarilyn  Welles,  ACLU;  Bob 
Fisher,  D.C.  Public  Interest  Research  Group. 

Wednesday,  January  28,  1976 — 2:00  p.m.  session:  William  Robin- 
son, Esq.,  Corporation  Counsel ;  Larry  Ellsworth,  Esq.,  D.C.  Bar  Com- 
mittee on  Access  to  Government  Information;  John  T.  O'Neill, 
Apartment  and  Office  Building  Assn. 

7:30  p.m.  session:  Ted  Prahinski,  Citizen;  Maureen  Limpert,  Com- 
mon Cause ;  William  Garetz,  Common  Cause ;  Richard  X.  Wolf,  Capi- 
tol Hill  Restoration  Society. 

January  28,  1976. 

Comments  of  the  American  Civil  Liberties  Union  of  the  Na- 
tional Capital  Arilv  on  D.C.  Council  Bill  No.  1-119,  a  Proposed 
Freedom  of  Information  Act 

Bill  No.  1-119  would  amend  the  District  of  Columbia  Adminis- 
trative Procedure  Act  to  provide  freedom  of  information  provisions 
comparable  to  the  provisions  in  section  3  of  the  Federal  Adminis- 
trative Procedure  Act.  These  would  insure  the  public's  ability  to  get 
information  from  the  D.C.  Government,  subject  to  certain  excep- 
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tions  for  trade  secrets,  for  information  which  would  needlessly  en- 
danger personal  privac}^  if  disclosed  to  the  public,  and  for  law  en- 
forcement agency  records  whose  disclosure  would  harm  the  agency 
in  one  of  six  specified  ways. 

The  American  Civil  Liberties  Union  of  the  National  Capital  Area 
(ACLU-NCA)  warmly  endorses  the  basic  principles  and  approach 
of  Bill  Xo.  1-119  and  urges  its  early  passage.  While  ACLU-NCA 
recommends  that  the  bill  should  be  modified  in  certain  respects  which 
are  summarized  hereafter,  it  believes  that  bill  Xo.  1-119  is  a  fine  pro- 
posal which  Avill  do  a  great  deal  to  open  the  records  of  District  Gov- 
ernment to  the  citizens  of  the  District  of  Columbia  and  thereby 
make  this  a  more  democratically  governed  city.  Freedom  of  informa- 
tion is  an  indispensable  handmaiden  of  intelligent  self-government 
Unless  the  citizens  know  what  the  government  is  doing  and  why,  they 
are  not  able  to  cast  their  votes  in  an  informed  manner.  The  consent 
of  the  governed  can  only  be  meaningful  if  it  is  knowing  consent. 

Moreover,  we  think  that  Bill  Xo.  1-119  sensibly  departs  from  the 
federal  Freedom  of  Information  Act  after  which  it  is  modelled  in 
respects  which  importantly  distinguish  the  District  of  Columbia  from 
the  federal  Government.  Specifically,  we  believe  that  the  exceptions 
to  public  disclosure  should  be  much  more  limited  in  the  case  of  a 
municipal  government  which  has  no  national  security  or  foreign  af- 
fairs functions,  and  Bill  Xo.  1-119  takes  that  approach  too. 

The  most  important  feature  of  the  bill,  as  we  see  it,  is  the  fact 
that  its  enactment  would  supplant  Commissioner's  Order  Xo.  71- 
370  and  thus  remove  this  important  area  of  freedom  of  information 
from  executive  discretion  and  place  it  under  rules  which  only  this 
Council  could  modify  or  supersede.  It  is  an  age-old  truth  that  the 
executive  branch  of  governm.ent  only  grudgingly  reveals  to  its  citi- 
zens information  about  itself  which  might  be  embarrassing.  To  para- 
phrase Clemenceau,  executive  disclosure  is  too  important  to  be  left 
to  the  executives. 

In  other  respects,  we  think  that  Bill  Xo.  1-119  is  a  substantial  im- 
provement over  Commissioner's  Order  Xo.  71-370.  It  takes  a  more 
generous  approach  to  the  disclosure  of  information  than  does  the 
present  order.  Moreover,  it  includes  certain  non-executive  agencies 
which  are  not  presently  covered  by  the  Commissioner's  Order.  Fur- 
ther, it  declares  that  certain  types  of  information  must  be  made  pub- 
lic and  thus  avoids  a  certain  amount  of  dispute  as  well  as  establishing 
that  some  things  are  inherently  available  to  the  general  public  with- 
out a  request  having  to  be  made  for  their  disclosure.  Finally,  the 
bill  would  eliminate  the  Public  Information  Review  Board  which  is 
established  under  the  Commissioner's  Order  and  which  appeai-s  to 
us  merely  to  be  an  administrative  obstacle  to  securing  judicial  com- 
pulsion when  information  that  ought  to  be  made  available  to  a  citi- 
zen is  withheld  by  the  Government. 

With  these  general  comments,  Ave  do  have  certain  specific  suggests  to 
make  which  we  believe  would  strengthen  the  bill.  First,  we  believe  that 
section  4(A)  of  the  bill  should  be  amended  to  require  that  within 
90  days  after  its  enactment  the  Mayor  establish  rules  applicable  to  all 
executive  agencies  governing  the  time,  place  and  manner  of  access 
to  information.  In  the  absence  of  such  uniform  rules,  we  fear  that 
various  agencies  will  adopt  their  own  rules  with  inconsistencies  and 
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differences  which  are  inexplicable  and  confusing  to  citizens.  There 
oiiofht  to  be  one  set  of  procedures  for  securino^  information  from  all 
D.C.  government  agencies. 

SecOjTidly,  we  believe  that  section  4  should  also  be  amended  to  re- 
quire that  each  agency  designate  a  specific  official  who  is  responsi- 
ble for  complying  with  the  Act.  That  is  the  federal  model  and  it  again 
helps  to  eliminate  confusion  and  expedite  citizen  access  to  informa- 
tion. 

Thirdly,  we  believe  some  amendments  should  be  made  to  section 
5,  which  establishes  certain  exemptions  or  exceptions  from  compelled 
disclosure  of  information.  Thus,  we  believe  that  the  second  exception, 
in  section  5(A)  (2)  should  be  amended  to  parallel  the  present  provi- 
sions of  Commissioner's  Order  Xo.  71-370  which  limits  the  exceptions 
for  personal  privacy  to  those  cases  where  the  deletion  of  "identifying 
references  such  as  names  and  addresses"  won't  suffice  to  protect  per- 
sonal privacy.  If  the  deletion  of  such  references  will  suffice,  then  there 
should  be  no  reason  not  to  disclose  the  balance  of  the  information. 

We  think  the  exception  to  disclosure  provided  in  subparagraph  c 
of  section  5(A)  (3)  is  questionable  altogether.  We  cannot  understand 
any  ground  for  withholding  information  simply  because  it  might 
disclose  "investigatory  techniques  not  otherwise  known  outside  the 
government.-'  We  have  had  altogether  too  much  of  recent  disclosures 
of  dubious  law  enforcement  techniques.  It  is  now  known  that  the 
Metropolitan  Police  Department  has  engaged  in  extremely  question- 
able, if  not  offensive,  intelligence  tactics  within  the  past  decade.  There 
can  be  no  justifiable  reason  for  withholding  from  the  sreneral  popula- 
tion information  regarding  such  techniques.  Other  subparagraphs  of 
section  5(A)(3)  protect  specific  investigations  from  premature  dis- 
closure, but  this  subparagraph  protects  ^^ techniques'^*  as  such.  That  is 
indefensible,  particularly  in  light  of  what  we  now  know  about  the  un- 
controlled conduct  of  law  enforcement  authorities  in  this  country  in 
recent  years. 

We  suggest  two  additional  exceptions  to  disclosure  which  reinforce 
personal  privacy  of  citizens.  One  of  these  has  to  do  with  arrest  rec- 
ords which  are  now  governed  by  the  so-called  Duncan  Ordinance 
adopted  by  the  old  Board  of  Commissioners  in  1967.  There  is  a 
tendency  on  the  part  of  law  enforcement  agencies  to  erode  the  privacy 
guaranteed  by  that  Ordinance.^  Bill  Xo.  1-119  should  be  amended  to 
make  explicit  the  fact  that  the  privacy  of  arrest  records  under  the 
Duncan  Ordinance  or  any  future  modification  of  that  ordinance  will 
not  be  altered  as  a  result  of  the  bill's  enactment.  It  is  precisely  be- 
cause there  has  been  a  tendency  to  seize  upon  excuses  for  disclosing 
arrest  records  to  other  law  enforcement  agencies,  unbeknownst  to 
the  arrestee,  that  we  believe  this  exception  should  be  made  explicit. 
Secondly,  with  greater  diffidence  we  suggest  that  the  Council  might 
want  to  consider  a  further  exception  for  information  secured  from 
citizens  and  given  to  the  government  under  an  express  promise  of  con- 
fidential treatment.  It  has  been  traditionally  true  that  certain  agencies 
of  the  govenmient  need  to  give  such  promises  in  order  to  obtain  ac- 
curate statistical  information  and  truthful  responses  to  requests  for 
information  which  they  need  for  the  performance  of  their  function. 

1  See  Utz  V.  CuUinane,  decided  by  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  Oct.  3,  1975. 
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On  the  other  hand,  we  recognize  that  such  promises  can  be  too  freely 
given  and  that  government  questionnaires  and  surveys  can  become  a 
plaque  to  citizens.  If  such  an  exception  is  added  to  the  bill,  we  believe 
the  Council  should  periodically  review  the  manner  in  which  it  is  used. 

As  stated  above,  the  ACLU-NCA  warmly  applauds  section  6  of 
the  bill  which  specifies  certain  categories  of  information  that  must  be 
made  public  in  all  instances.  That  is  a  great  improvement.  However, 
the  second  subparagraph  of  section  6  contains  confusing  and  needless 
qualifying  language  that  could  be  seized  upon  by  some  executive  offi- 
cials as  a  basis  for  withholding  administrative  staff  manuals  and  staff 
instructions  from  public  disclosure.  That  paragraph  only  requires  the 
disclosure  of  administrative  staff  manuals  and  instructions  to  staff 
"that  affect  a  member  of  the  public."  All  such  manuals  and  instruc- 
tions inevitably  affect  the  public.  The  manner  in  which  government  is 
run  and  the  rules  of  bureaucracy  are  inherently  important  to  all  of  us. 
We  believe  that  the  qualifying  language  should  be  deleted  so  that  there 
can  be  no  question  about  the  fact  that  all  staff  manuals  and  instruc- 
tions are  in  the  public  domain. 

In  addition  to  containing  serious  drafting  problems,  section  7(A) 
of  the  bill  seems  to  be  an  unrealistic,  negative  provision.  It  provides 
that  a  person  who  is  denied  the  right  to  inspect  a  public  record  "may" 
petition  the  Corporation  Counsel  to  review  the  public  record  to  deter- 
mine if  it  may  be  withheld  from  public  inspection.  If  the  Corporation 
Counsel  decides  that  it  cannot  be  withheld,  then  he  is  required  to  bring 
suit  in  the  name  of  the  District  of  Columbia  to  enjoin  the  agency  from 
withholding  the  records. 

Since  the  Corporation  Counsel  is  unquestionably  the  lawyer  for  the 
executive  branch  of  the  District  of  Columbia,  he  is  placed  in  an  in- 
tolerable position  if  he  determines  that  the  agency  should  not  with- 
hold the  record.  He  must  then  sue  his  own  client  agency  which  must 
then  in  tuj-n  secure  outside  counsel  to  defend  it.  All  this  will  cost 
money,  whereas  if  the  Corporation  Counsel  believed  that  the  records 
should  be  disclosed,  he  would  probably  so  advise  the  agency  if  and 
when  it  was  sued  by  the  citizen. 

On  the  other  hand,  it  is  almost  certain  that  the  Corporation  Counsel 
will  not  normally  give  the  citizen  the  opinion  that  is  sought,  being 
aware  that  he  must  defend  the  agency  in  court  if  the  citizen  goes  to 
court.  Therefore,  the  citizen  is  confronted  with  a  needless  adminis- 
trative procedure  which  courts  are  likely  to  require  that  he  or  she 
exhaust  before  filing  the  suit,  and  the  Corporation  Counsel  review 
which  is  virtually  certain  to  end  in  a  negative  result  for  the  citizen,  will 
simply  be  substituted  for  the  Public  Information  Review  Board  estab- 
lished under  the  present  Commissioner's  Order.  In  other  words,  it  will 
simply  become  one  more  administrative  obstacle  and  delaying  point 
before  securing  judicial  review  of  a  refusal  to  disclose  information. 
It  should  be  noted  that  the  Corporation  Counsel  is  not  put  under  any 
time  limit  to  respond  to  the  citizen's  request  so  that  the  delay  could 
become  exceedingly  long  while  the  Corporation  Counsel  decides  how 
to  deal  with  a  ticklish  situation  or  else  prepares  to  defend  the  agency 
after  he  has  given  the  citizen  a  negative  opinion. 

Section  8  of  tlie  bill  is  likewise  one  which  we  oppose.  We  believe  that 
it  is  'v^^rong  to  subject  public  officials  to  criminal  punishment  because 
they  make  a  mistake  in  judgment  in  refusing  to  disclose  information. 
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The  remedy  for  intransigence  is  administrative  discipline,  including 
firing  if  necessary.  However,  to  subject  a  public  official  to  criminal 
penalties  simply  because  he  or  she  makes  a  wrong  guess  about  what 
is  required  to  be  disclosed  to  an  inquiring  citizen  is  a  Draconian  kind 
of  proposal  that  has  no  constructive  purpose.  We  suggest  that  the 
draftsman  of  the  bill  was  expressing  a  common  impatience  with  bu- 
reaucratic refusals  to  disclose  information,  but  there  are  other  ways 
to  skin  that  cat. 

In  sum,  ACLU-XCA  believes  that  Bill  No.  1-119  is  an  important 
measure,  one  of  the  most  important  that  the  Council  will  take  up  in 
the  area  of  civil  liberties  during  its  current  session.  It  is  important 
foremost  because  it  establishes  Council  supremacy  over  the  question  of 
executive  disclosure  of  information  to  the  public.  It  is  also  important 
because  it  greatly  liberalizes  the  areas  of  disclosure  and  spells  out 
certain  types  of  information  which  must  be  disclosed  in  all  cases.  While 
the  bill  has  some  drafting  problems  and  in  certain  areas  should  be 
broadened  to  insure  both  guarantees  of  personal  privacy  and  larger 
disclosures  to  the  public,  we  hope  that  the  Committee  on  the  Judiciary 
and  Criminal  Law  will  take  up  the  bill  and  with  some  modifications 
such  as  we  have  recommended,  will  recommend  its  passage.  And  then 
we  hope  that  the  Council  will  indeed  adopt  it  at  an  early  date. 


January  28, 1976. 

Testimony  of  Bob  Fisher  and  Suki  Parks  on  Behalf  of  the  D.C. 
Public  Interest  Research  Group  Before  the  Committee  on  the 
Judiciary  and  Criminal  Law  of  the  D.C.  City  Council 

Good  morning,  members  of  the  Committee  on  the  Judiciary  and 
Criminal  Law  and  the  staff.  My  name  is  Suki  Parks,  I  am  coordinator 
of  D.C.  Public  Interest  Research  Group's  (PIRG)  Fredom  of  In- 
formation Project,  along  with  Bob  Fisher,  who  is  chairperson  of  the 
D.C.  PIRG  Board  of  Directors.  We  are  here  to  testify  in  support 
of  a  legislative  measure  that  will  facilitate  public  access  to  govern- 
ment information  in  the  District  of  Columbia. 

Although  we  are  here  to  discuss  the  proposed  D.C.  Freedom  of 
Information  Act,  Bill  1-119  in  particular,  I  would  like  to  take  a  few 
seconds  to  comment  on  the  broader  issue  of  public  access  to  govern- 
ment information.  Without  complete  and  timely  access  to  information, 
citizens  cannot  know  if  government  is  truly  best  protecting  and  pro- 
moting their  interests  and  a  government  for,  by,  and  of  the  people 
becomes  an  impossibility.  A  clear  correlate  to  a  free  flow  of  informa- 
tion from  the  government  to  its  citizens,  is  an  open  and  responsible 
manner  of  operation.  To  quote  James  Madison :  "A  popular  govern- 
ment without  public  information  or  the  means  of  acquiring  it  is  but  a 
]:)rologue  to  a  farce  or  a  tragedy  or  perhaps  both.  Knowledge  will 
forever  govern  ignorance:  and  a  people  who  mean  to  be  their  own 
governors  must  aim  themselves  with  the  power  knowledge  gives". 

For  the  past  ten  months,  D.C.  PIRG  has  been  conducting  research 
on  the  effectiveness  of  the  present  law,  which  governs  public  access  to 
government  information.  Commissioner's  Order  71-370,  issued  No- 
vember 1971.  Our  research  consisted  of  requests  in  two  formats: 
1)  those  that  had  references  to  the  Commissioner's  Order  and  2)  those 
that  did  not  have  the  Order  reference. 


84 

Our  research  indicates  that  only  30%  of  our  requests  were  answered 
in  compliance  with  the  Law,  but  42%  of  our  requests  were  never  even 
answered.  There  is  obviously  a  critical  need  for  a  more  effective  law. 
Unfortunately,  1-119  though  a  good  start,  needs  some  major  revisions. 

In  light  of  our  research  we  would  like  to  focus  on  four  major  issue 
areas.  These  are  as  follows : 

( 1 )  Inclusion  of  Legislative  and  Judicial  Branches ; 

(2)  Fee  structures,  delay  and  denial  procedure  requirements; 

(3)  The  review  and  appeal  process ; 

(4)  The  implementation  and  administration  of  the  law. 

INCLUSION    OF    LEGISLATIVE    AXD    JUDICIAL   BRANCHES 

Sec.  2  of  Bill  1-119  clearly  states  the  public  policy  of  the  District 
to  be  that  all  persons  are  entitled  to  full  and  complete  information  re- 
garding the  affairs  of  government  and  the  official  acts  of  those  who 
represent  them  as  public  officials  and  employees.  PIRG  endorses  such 
a  well  stated  policy  that  entitles  all  persons,  not  just  residents  or  tax- 
payers to  complete  information.  But  we  are  unpleased  at  the  unfor- 
tunate contradiction  that  follows  in  Sec.  3(A)  which  changes  the  in- 
tent of  this  well  stated  public  policy,  to  apply  only  to  the  "public  rec- 
ord" of  the  mayor  and  the  executive  agencies.  This  was  similarly 
written  into  the  Commissioners  Order  71-730,  and  in  our  opinion 
needs  to  be  changed. 

Government  is  more  than  just  the  executive;  both  the  legislative 
and  judicial  branches  are  daily  participants  in  making  decisions  that 
affect  the  life  of  the  citizens  of  Washington.  D.C.  Several  other  states 
have  Freedom  of  Information  laws  coverincr  their  legislative  branches 
and  one  state  has  recently  passed  a  law  which  includes  the  judiciary. 
We  urge  the  committee  to  include  the  other  two-thirds  of  the  govern- 
ment in  this  very  important  legi^^lation,  bv  broadening  the  definition 
of  "public  record"  in  Sec.  3(A)  to  include  documents  prepared,  owned, 
used,  in  the  possession  of,  or  retained  by  the  legislative  and  judicial 
branches,  as  well  as  the  executive  branch. 

If,  however,  this  committee  decides  not  to  include  the  legislative 
and  judicial  branches,  PIRG  recommends  that  the  policy  statement 
of  Sec.  2  be  changed  to  reflect  the  true  intent  of  the  bill,  from  "the 
affairs  of  the  government"  to  "the  affairs  of  the  executive  branch 
only". 

FEE   STRUCTURES 

PIRG  applauds  the  inclusion  of  Sec.  4(B)  allowing  tlie  Mayor  or 
an  agency  to  establish  and  collect  fees  not  to  exceed  the  actual  cost 
of  searching  for  and  makine:  copies,  and  sugofesting  that  the  fee  be 
waived  or  reduced  by  the  Mayor  or  agency  if  the  request  is  in  the 
public  interest. 

Our  research  into  the  effectiveness  of  Commissioner's  Order  71-370 
revealed  that  the  requirement  for  each  airency  to  publish  the  fee  struc- 
ture pursuant  to  Sec.  2(C)  of  the  Order  has  not  been  followed.  We 
believe  that  for  proper  implementation,  it  is  extremely  important  that 
a  fee  structure  be  published  and  it  is  our  su^rircstion  that  this  fee 
structure  be  made  uniform  for  all  agencies.  The  uniform  published 
fee  structure  would  mean  that  all  requestors  of  information  can  be 
aware  of  any  and  all  fees  in  advance,  and  also  prevent  any  of  the 
agencies  from  overcharging. 
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To  aid  those  citizens  wisliin<2[  to  make  requests  in  person,  we  recom- 
mend that  these  fee  schedules  be  posted,  in  plain  view,  in  all  District 
agencies. 

PROCEDURES   FOR    RESPONSE 

Section  4(0)  of  Bill  1-119  allows  the  Mayor  or  an  agency  fifteen 
working  days  from  the  date  of  receipt  of  a  request,  to  notify  the  re- 
questor of  its  determination  and  the  reasons  therefore.  Even  though 
we  question  the  necessity  of  extending  the  time  period  for  response 
from  then  to  fifteen  days,  we  have  no  quarrels  with  the  longer  time 
period,  if  it  is  properly  lived  up  to. 

What  does  really  concern  us  are  the  lack  of  any  procedures  for  re- 
sponses, in  cases  of  delay  or  denial. 

Delay :  Unlike  Sec.  2(A)  of  the  Order,  the  proposed  regulation  does 
not  contain  provisions  for  information  requests  that  are  delayed.  The 
Order  is  quite  specific  in  requiring  the  notice  of  delay  to  include  the 
reasons  for  delay  and  the  date  when  the  records  would  be  made  avail- 
able. In  addition  to  requiring  acknowledgment  of  any  written  request 
within  ten  working  days,  the  Order  also  clearly  states  the  grounds  an 
agency  may  justifiably  use  for  delay.  The  inclusion  of  such  a  provision 
in  1-119  is  extremely  important,  so  as  to  keep  the  agencies  from  using 
delay  as  a  means  for  withholding  information. 

Our  research  shows  tliat  this  section  2(C)  of  the  Order  has  not  been 
complied  with  (Four  out  of  four  requests  giving  a  delay  decision  did 
not  mention  the  availability  dates.).  We  feel,  however,  that  such  delay 
provisions  are  important  to  include  and  recommend  that  you  retain 
this  procedure  from  the  Commissioner's  Order.  We  also  recommend 
the  inclusion  of  a  provision  requiring  that  referrals  to  another  person 
or  an  office  be  considered  a  delay  and  treated  as  such. 

Denial:  Bill  1-119  as  it  is  presently  written  does  not  deal  with  the 
procedure  for  a  denial  response.  We  believe  it  is  important  that  all 
denial  letters  contain  the  reasons  for  denial,  the  name  of  the  person 
making  the  denial  determination  and  the  appeal  mechanism  available 
to  the  requestor.  For  more  specific  language,  we  direct  the  committee's 
attention  to  the  D.C.  Bar  testimony. 

PROCEDURES   FOR   XO- RESPONSE 

Xeither  Bill  1-119  nor  the  Commission's  order  71-730  mentions  the 
consequences  if  an  agency  does  not  respond  to  a  request.  Over  42%  of 
the  requests  made  by  PIKG  received  no  response.  This  figure  demon- 
strates that  agencies  avoid  complying  with  a  request  simply  by  not 
responding.  To  eliminate  this  method  of  circumventing  the  intent  and 
procedures  of  the  bill,  we  suggest  that  all  failures  to  respond  be 
deemed  an  automatic  denial.  The  requestor  would  then  have  a  legal 
right  to  initiate  the  appeal  process.  Once  again,  the  testimony  of  the 
D.C.  Bar  provides  the  specific  language  for  this  important  provision. 

EXEMPTIOXS 

DC  PIRG  agrees  with  the  tvpes  of  mateiial  exempt  from  disclosure, 
but  would  desire  more  specific  language  in  the  case  of  releasing'  in- 
formation when  only  a  portion  is  exempted.  It  must  be  a  clear  intent 
of  this  bill  that  deleting  selected  portions  is  not  grounds  for  withhold- 
ing the  entire  document. 
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XOX-GOVERNMEXT   DOCUJUENTS 


The  District  government  should  be  required  to  secure  the  release  of 
all  information  directly  affecting  the  District,  regardless  of  where  the 
information  originated. 

THE   REVIEW   AXD   APPEAL    PROCESS 

Our  research  shows  that  the  appeal  procedure  of  71-370  was  ineffec- 
tive. We  made  three  requests  for  review  by  the  Public  Information 
Review  Board  for  agency  failures  to  comply  with  the  time  limits  set 
out  in  71-370.  We  received  no  acknowledgement  of  the  receipt  of  any 
of  our  review  requests  and  received  the  information  requested  in  two 
of  the  three  requests.  According  to  71-370,  the  Public  Information 
Review  Board  serves  to  administer  and  supervise  the  Order  by  review- 
ing all  appeals  and  denials  for  information,  and  also  the  complaints 
about  time-limit  violations.  Our  research  also  reveals  that  the  Review 
Board  has  not  met  in  over  a  year  and  that  one  of  the  two  citizen  posi- 
tions stands  vacant.  In  addition,  the  Executive  Secretary  of  the  D.C. 
Government,  who  is  also  the  Chairperson  of  this  Review  Board,  has 
dealt  with  all  the  requests  for  reviews  on  what  he  terms  "an  informed 
basis,  serving  to  facilitate  the  release  of  information." 

In  the  proposed  bill  Section  7,  Enforcement,  any  person  denied  ac- 
cess to  a  public  record  may  petition  the  Corporation  Counsel  to  make 
a  determination. 

DC  PIRG  questions  the  logic  of  adding  the  major  responsibilities 
that  the  enforcement  section  of  1-119  requires  to  the  already  over- 
burdened duties  of  the  Corporation  Counsel. 

Based  on  the  poor  record  that  the  Corporation  Counsel  has  ex- 
hibited in  requests  from  the  City  Council  this  year,  you  can  imagine 
the  difficulty  the  citizens  will  have  in  obtaining  the  timely  response 
of  the  Corporation  Counsel.  It  could  therefore,  prove  to  be  a  mis- 
take to  assign  the  Corporation  Counsel  as  the  intermediary  review 
bodv  between  the  requestor  and  the  Courts. 

We  may  later  discover  that  the  Corporation  Counsel  could  find  itself 
reviewing:  an  appeal  of  a  decision  that  it  helped  an  agency  originate. 

In  addition  to  the  ineffectiveness  of  the  Review  Board,  our  research 
shows  that  the  Commission's  Order  has  not  been  effectively  im- 
plemented. For  example,  section  2(b)  of  the  order  requires  each 
agencv  to  maintain  a  file  of  all  letters  of  denial.  This  has  been  elim- 
inated from  bill  1-119  and  should  be  reserved  in  the  new  statute.  Four 
out  of  five  agencies  surveyed  have  not  kept  a  file  of  this  type.  As  an- 
other example,  the  letters  requesting  the  published  fee  structure, 
mentioned  previously,  also  asked  for  the  agency's  established  proce- 
dures for  carrying  out  the  Order.  The  development  of  these  procedures 
is  required  under  section  2(b).  It  seems  that  the  surveyed  agencies, 
with  the  possible  exception  of  the  Department  of  Human  Resources, 
hRve  vet  to  develop  their  procedures.  DC  PIRG  hns  learned  that  Mr. 
Yeldell  keeps  a  list  of  organizations  which  must  be  screened  before 
the  release  of  information.  In  our  opinion,  this  does  not  correspond  to 
the  "rensonnble  procedures"  required  in  2(b). 

Bill  1-119  does  not  contain  even  simple  requirements  or  recommen- 
dations for  implementation.  This  disreijard  for  implementation  to- 
rrother  with  our  experiences  with  the  review  process  leads  us  to  su.frcrest 
the  creation  of  an  indenendent  commission.  We  are  aware  of  the  Com- 
mittee's examination  of  New  York's  Access  to  Records  Law  and  pro- 
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pose  that  it  be  adapted  to  the  District  and  used  as  a  model.  The  Com- 
mission, composed  of  representatives  from  tlie  government,  the  media, 
and  the  public,  would  have  three  primary  functions : 

(1)  Serve  as  an  intennediary  step  between  the  a<^encies  and 
the  courts.  The  Commission  would  review  any  denial  by  the  Mayor 
or  an  agency  to  release  information.  If  the  Commission  declares 
the  document  to  be  public  and  the  government  still  refuses  to 
comply,  then  the  Commission  would  direct  the  Coi-poration  Coun- 
sel to  bring  suit  in  the  name  of  the  District  of  Columbia  to  compel 
disclosure.  The  Court  shall  determine  the  matter  de  novo  and  the 
burden  would  be  on  the  Mayor  or  an  agency  to  sustain  its  action. 

(2)  The  Commission  would  assist  the  agencies  in  implementing 
the  law  by  issuing  rules,  guidelines,  opinions,  and  regulations. 
This  would  help  clarify  any  abstractions  or  gray  areas  left  by  the 
law. 

(3)  The  Commission  could  recommend  possible  changes  or 
clarifications  in  the  law  to  the  Council. 

In  conjunction  with  the  Commission's  role  we  suggest  two  addi- 
tional means  for  insuring  eifective  implementation : 

(1)  employee  education — provide  each  D.C.  government  em- 
ployee with  material  on  the  rights  and  responsibilities  of  both  the 
citizens  and  government  officials  and  employees  under  the  freedom 
of  information  statute. 

(2)  inter-agency  symposiums — enabling  the  agencies  to  bene- 
fit from  each  other's  experiences.  We  are  fully  aware  that  an 
undertaking  of  this  type  requires  a  certain  expenditure  of  funds 
w^iich  as  we  also  know  are  in  short  supply.  As  part  of  our  research 
we  attempted  to  secure  detailed  information  concerning  the  ad- 
ministrative costs  of  freedom  of  information  laws  throughout  the 
country.  At  present,  we  are  still  seeking  this  information.  Never- 
theless, we  feel  that  the  District  must  make  this  limited  financial 
commitment  if  the  policy  stated  in  section  2  is  to  be  realized. 

SECTION    8    PENALTIES 

We  believe  the  amount  of  the  proposed  fine  could  be  prohibitive  and 
we  refer  the  committee  to  the  recommendations  made  by  the  D.C.  Bar 
for  this  section. 

In  conclusion,  DC  PIKG  has  documented  agency  failures  to  comply 
with  the  present  law  as  well  as  the  law's  general  ineffectiveness.  Fur- 
thermore, we  have  discussed  several  critical  changes  necessary  for  the 
proposed  law : 

( 1 )  Broadening  the  law's  coverage. 

(2)  Retaining  the  provisions  for  delays  and  expanding  it  to 
include  referrals. 

(3)  Providing  procedures  for  deleted  i)ortions  and  the  failure 
of  an  agency  to  respond. 

(4)  Most  importantly,  the  establishment  of  the  independent 
Commission. 

If  this  bill  is  enacted  in  its  proposed  form  DC  PIRG  feels  that  the 
Council  could  be  taking  a  step  backwards  from  the  present  Commis- 
sioner's Order.  This  problem  could  be  avoided  by  a  strong  effort  to 
insure  that  the  proposed  procedures  are  carefully  and  systematically 
incorporated  into  the  functioning  of  the  City's  government.  DC  PIRG 
has  studied  the  literature  on  implementing  this  type  of  bill  and  would 
welcome  the  opportunity  to  assist  the  Council  in  any  way  possible. 
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Statement  of  William  A.  Robinson,  Assistant  Corporation  Coun- 
sel, D.C.,  Before  the  Judiciary  and  Criminal  Law  Committee, 
Council  of  the  District  of  Columbia,  on  Bill  1-119. 

January  28, 1976. 

Mr.  Chairman  and  Members  of  the  Committee :  I  am  pleased  to  ap- 
pear before  the  Committee  today  to  testify  on  Bill  Xo.  1-119,  a  bill 
which,  among  other  things,  would  create  a  freedom  of  information 
act  for  the  District  of  Columbia. 

We  have  certain  reservations  with  respect  to  the  bill's  provisions,  not 
because  of  the  purpose  of  the  bill  to  require  reasonable  disclosure  of 
information  regarding  the  affairs  of  government  and  official  acts  of  the 
elected  and  appointed  officers  and  employees  of  the  District  of  Co- 
lumbia government,  but  because  the  bill  fails  to  include  many  of  the 
significant  exemptions  provided  in  the  Federal  Freedom  of  Informa- 
tion Act  and  in  Commissioner's  Order  Xo.  71-370,  which  is  a  type  of 
freedom  of  information  act  under  which  the  District  government  has 
been  operating  since  late  1971. 

For  instance.  Commissioner's  Order  Xo.  71-370  exempts  from  public 
disclosure  ''records  specifically  exempted  from  disclosure  from  law." 
Thus,  if  the  proposed  bill  were  enacted  in  its  present  form,  juvenile 
records  now  exempt  from  public  disclosure  under  the  provisions  of 
D.C.  Code  §  16-2334,  would  be  subject  to  release  as  public  informa- 
tion. This  would  defeat  the  existing  salutary  purpose  of  confidential- 
ity of  these  records  to  aid  in  the  social  rehabilitation  of  juveniles 
who  have  been  enticed  into  the  commission  of  crimes. 

The  proposed  bill  contains  no  provision  exempting  from  public  dis- 
closure "investigatory  records  compiled  for  law  enforcement  pur- 
poses," such  as  that  now  contained  in  the  Federal  Freedom  of  Informa- 
tion Act.  Section  5(A)  (3)  of  the  proposed  bill  is  overly  broad  in  its 
inclusion  of  "investigative"  records,  and  would  limit  nondisclosure 
of  the  information  would  harm  the  agency."  Xo  consideration  appears 
to  have  been  given  to  whether  the  divulged  information  may  be  harm- 
ful to  the  individual.  We  would  recommend  that  the  provisions  con- 
tained in  the  Federal  law  be  followed  in  this  respect. 

Bill  1-119  fails  to  specify  that  requests  for  public  information  may 
be  denied  where  the  requests  are  so  unspecific  as  to  burden  the  govern- 
ment agency  involved  in  compliance  with  the  request.  Lack  of  such 
specificity  could  result  in  private  individuals,  groups,  or  organizations 
conducting  massive  fishing  expeditions  for  government  information 
which  may  or  may  not  be  relevant.  The  cost  of  conducting  such  record 
searches  and  the  burden  of  providing  copies  to  those  seeking  such 
information,  whether  the  information  could  serve  a  reasonable  or  use- 
ful need  or  not,  could  amount  to  thousands  of  dollars  and  hundreds  of 
man  hours. 

It  could  serve  a  very  useful  purpose  to  the  District  if  the  present 
bill  were  riiodeled  more  closely  after  the  Federal  provisions  governing 
freedom  of  information.  Many  courts  have  already  construed  the  pro-, 
visions  of  the  Federal  Act  and  thereby  given  a  clarifying  definition  of 
its  requirements.  Such  court  precedents  would  serv^e  as  a  useful  guide 
in  interpreting  and  construing  such  an  act,  if  it  were  adopted  for  the 
District. 
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A  clear  conflict  of  interest  is  apparent  in  section  7(A)  of  the  bill  in 
that  it  authorizes  the  Corporation  Counsel  to  bring  suit  against  any 
District  agency  which  fails  to  release  any  record  or  document  which  he 
determines  to  be  withheld  contrary  to  the  provisions  of  the  bill.  As  a 
result  of  this  provision,  the  Corporation  Counsel  would  be  faced  with 
the  very  real  possibility  of  having  to  go  into  court  to  sue  either  the 
Mayor,  an  executive  agency,  or  the  Council  of  the  District  of  Columbia 
to  force  them  to  release  the  withheld  information  and,  in  the  same  case, 
defending  the  action  as  legal  representative  of  the  Mayor  or  agency. 

Section  7(c)  of  Bill  1-119  requires  the  courts  of  the  District  of 
Columbia  to  give  precedence  on  their  dockets  to  suits  brought  to  en- 
force the  provisions  of  this  bill.  While  a  similar  provision  is  contained 
in  the  Federal  law,  it  would  appear  that  section  602(a)  of  the  District 
of  Columbia  Self -Government  and  Governmental  Reorganization  Act, 
which  proscribes  the  Council  from  enacting  any  act  relating  to  the  or- 
ganization or  jurisdiction  of  the  judicial  system  in  the  District  of 
Columbia,  would  prevent  its  inclusion  in  the  bill. 

Finally,  the  proposed  bill  provides  for  criminal  fines  of  up  to  $1,000 
for  violations  of  its  provisions,  but  it  is  silent  with  respect  to  the  pos- 
sibility of  administrative  or  disciplinary  sanctions  against  District 
employees  who  violate  the  provisions  of  the  bill.  Such  sanctions  might 
be  preferable  in  certain  cases  to  a  mere  money  fine,  and  would  provide 
greater  flexibility  to  the  Executive  Branch  in  enforcement  of  the  bill's 
provisions. 

We  have  attempted  in  this  brief  presentation  to  highlight  some  of 
the  more  obvious  problem  areas  posed  by  the  bill.  In  addition  to  the 
technical  drafting  changes  which  should  be  made,  we  suggest  that  the 
Committee  may  also  wish  to  address  itself  to  matters  which  have  been 
omitted  from  the  bill.  For  instance,  the  bill  should  contain  a  "defini- 
tions" section  to  define  terms  which  are  not  defined  elsewhere.  We  be- 
lieve it  would  be  advisable  to  provide  for  some  form  of  administrative 
review,  either  by  an  intra-agency  or  inter -agency  body,  of  denials  of 
requests  for  information.  Such  a  review  procedure  may  result  in  the 
favorable  disposal  of  many  of  these  requests  and  obviate  the  need  for 
court  proceedings  .The  bill  should  provide  authority  for  the  imposition 
of  a  fee  schedule  in  order  to  defray  the  costs  of  making  available  copies 
of  the  requested  information.  Finally,  it  is  our  view  that  a  revised  bill 
could  serve  to  increase  the  scope  of  information  available  to  the  public 
by  bringing  the  independent  agencies  of  the  District  within  its  cover- 
age. The  existing  disclosure  order  is  limited  to  those  departments  and 
agencies  which  are  directly  under  the  jurisdiction  of  the  Mayor  and 
thus  its  provisions  are  not  applicable  to  those  independent  agencies 
who  are  authorized  to  establish  their  own  operating  procedures  and 
policies. 

We  would  be  glad  to  work  with  the  Council  and  its  staff  in  the  prep- 
aration of  an  alternative  measure  which  would  provide  the  safeguards 
and  exemptions  we  believe  necessary  and  at  the  same  time  provide  a 
method  for  making  available  pertinent  and  relevant  government  infor- 
mation of  a  public  nature. 
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Comments  of  D.C.  Bar,  Division  I,  Commiitee  ox  AccEvSs  to  Govern- 
ment Information,  Regarding  Bill  No.  1-110:  A  Proposed  Free- 
dom OF  Information  xVct  for  the  District  of  Columbia 

Bill  No.  1-119  (attached  as  Appendix  A)  is  an  important  proposal 
intended  to  facilitate  public  access  to  government-held  information  by 
limiting  discretion  to  withhold  official  records  to  only  those  cases  in 
which  confidentiality  is  clearly  necessary  in  order  to  ])rotect  a  legiti- 
mate private  or  public  interest.  In  enacting  such  a  public  records  law, 
the  District  of  Columbia  would  join  the  foi-ty-five  states  which  have 
enacted  state-wide  oi:)en  records  legislation.  Only  Delaware,  Vermont 
and  West  Virginia  have  no  open  records  laws,  and  such  bills  have  been 
introduced  for  consideration  in  each  of  these  states. 

Bill  1-119  would  give  any  ])erson  a  right  of  access  to  any  record  in 
the  possession  of  the  mayor  or  other  executive  agency  of  the  District 
of  Columbia,  subject  to  specified  exceptions.  Decisions  to  withhold 
records  pursuant  to  any  of  these  exceptions  would  be  subject  to  judicial 
review.  This  approach  is  generallv  aligned  with  the  Federal  Freedom 
of  Information  Act,  5  U.8.C.  g  552,  as  amended  &y,  Pub.L.  93-502,  88 
Stat.  1561,  which  has  proven  workable  in  accomplishing  the  difficult 
task  of  balancing  the  public's  right  to  know  against  certain  private 
rights  of  confidentiality  and  the  interest  of  the  public  in  effective  gov- 
ernment. The  Committee  on  Access  to  Government  Information  (the 
"Committee")  feels  that  the  structure  and  approach  of  Bill  Xo.  1-119 
is  a  sound  one,  except  that  the  total  exclusion  of  the  Council  of  the 
District  of  Columbia  (the  ''Council-')  and  the  judiciary  from  the  bilFs 
purview  is  unwise. 

Bill  No.  1-119  would  repeal  and  replace  Commissioner's  Order  Xo. 
71-870  (Xov.  2,  1971)  (attached  as  Appendix  B).  which  presently 
governs  the  availability  to  the  general  public  of  official  records  of  the 
executive  agencies  of  the  Government  of  the  District  of  Columbia.  This 
Order  has  proven  to  be  inadequate  in  several  respects : 

(1)  It  has  never  been  fullv  implemented  or  enforced.  For  example, 
Section  4  of  the  Commissioner's  Order  creates  a  Public  Information 
Review  Board  to  administer  and  supervise  the  Order,  and  requires  that 
two  members  of  this  Board  represent  the  general  public.  The  first  of 
these  representatives  was  not  appointed  until  June  14,  1974,  and  the 
second  has  still  not  been  appointed.  Similarly,  Section  2(b)  of  the 
Commissioner's  Order  requires  each  agencv  of  t\\^  District  of  Columbia 
to  keep  on  file  all  letters  of  denial,  but  many  agencies  do  not  compile 
such  letters;  Section  2(b)  further  directs  that  every  letter  of  denial 
state  the  reason  for  the  denial  and  outline  the  review  procedures  pro- 
vided in  Section  5  of  the  Order.  Telephone  inquiries  to  several  agencies 
indicate  that  manv  agencies  may  not  have  followed  this  procedure. 

(2)  The  Commissioner's  Order  is  substantively  deficient  in  that  it 
applies  only  to  the  executive  branch  of  government ;  there  is  no  provi- 
sion for  judicial  review:  and  there  are  no  sanctions  against  those  who 
refuse  to  abide  by  the  Order.  It  contains  many  of  the  loopholes  that 
Congi'ess  found  in  the  original  Federal  Freedom  of  Information  Act, 
5  U.S.C.  §  552,  and  which  necessitated  passage  of  the  1974  Amend- 
ments to  that  Act  (Pub.L.  93-502,  88  Stat.  1561).  See  H.E.  Rep.  Xo. 
92-1419,  92d  Cong.,  2d  Sess.  (1972).  For  example,  the  provisions  in 
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the  Commissioner's  Order  relevant  to  fee  schedules  (section  2(c) )  and 
law  enforcement  files  (section  3(a)  (2) )  appear  insufficient  in  light  of 
the  finding  by  Congress  that  similar  wording  in  the  federal  law  needed 
to  be  made  more  specific  to  prevent  intentional  obstructions  to  the 
release  of  information. 

(3)  So  little  publicity  has  been  given  to  the  rights  of  the  public 
under  this  Order  that  few  government  employees,  and  even  fewer 
members  of  the  public,  know  or  understand  those  rights.  Indeed,  the 
Commissioner's'  Order  presently  appears  in  the  District  of  Columbia 
Code  only  as  a  note  following  section  1-1504. 

The  following  comments  on  proposed  Bill  Xo.  1-119  are  on  a  section- 
by-section  basis.  All  the  suggested  amendments  that  appear  in  the  text 
of  the  comments  have  been  incorporated  into  a  proposed  amended  bill, 
which  is  attached  as  Appendix  C.  For  convenience  in  comparing  Bill 
1-119  with  the  Committee's  proposed  amended  bill,  they  have  been 
reproduced  side-by-side  as  Appendix  D. 

I.  SECTIOX  2  :  PUBLIC  POLICY 

The  importance  of  the  Council's  initial  statement  of  policy  and  pur- 
pose should  not  be  underestimated.  Courts  frequently  turn  to  such 
broad  policy  language  to  resolve  ambiguity  in  a  direction  that  the  leg- 
islature would  most  favor.  The  section,  as  written,  should  help  to 
insure  that  the  provisions  of  the  Act  will  be  construed  in  a  manner 
maximizing  public  disclosure. 

The  Committee  recommends  one  modification,  however.  In  the  sec- 
ond sentence,  the  Council's  overall  purpose  would  be  better  conveyed 
if  the  period  were  to  be  replaced  by  the  following  words :  ",  and  the 
minimization  of  costs  and  time  delays  to  ])ersons  requesting  informa- 
tion." The  Federal  experience  has  shown  that  excess  monetary  charges 
and  unnecessary  delays  in  complying  with  requests  were  major  short- 
comings of  the  original  Information  Act.  While  Bill  1-119  contains 
safeguards  to  protect  acrainst  these  abuses,  the  addition  of  this  fui-ther 
policy  statement  should  assist  agencies,  courts  and  citizens  in  inter- 
preting the  Act. 

II.    SECTIOX    3  :    DEFINITIONS 

This  section  provides  that  the  term  "public  record"  includes,  but  is 
not  limited  to,  any  documentary  record  regardless  of  its  physical  form, 
indicating  that  a  public  record  is  not  necessarily  a  written  document. 
This  definition  recognizes  that  much  of  what  city,  state  and  federal 
governments  retain  on  file  is  kept  in  computers,  or  microfilm,  or  in 
pictorial  form. 

This  section  also  makes  clear  that  all  records  "prepared,  owned,  used, 
in  the  possession  of,  or  retained  by"  public  officials  are  subiect  to  the 
Act,  whether  or  not  thev  are  required  to  be  kept  by  law.  The  Committee 
believes  that  this  broad  definition  of  a  public  record  is  sound,  and  that 
it  is  necessary  to  insure  that  iho  objective  of  the  fullest  ])ossible  public 
disclosure  is  not  thwai-ted  by  an  unduly  narrow  intei'pretation  of  the 
Act's  coverairo.  In  iha  absence  of  such  a  definition,  some  state  coui'ts 
have  ap})lied  common  law  ]n'inciples  in  interpretincf  state  access  laws 
in  such  a  manner  as  to  restrict  public  access  to  only  those  records  which 
are  required  hy  law  to  be  compiled  and  retained.  See^  e.g..  State  ex  ret. 
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BecJcley  Newspapers  Corp.  v.  Hunter,  127  W.Va.  738,  34  S.E.2d  468 
(1945).  Consequently,  evaluations,  lists  of  recipients  of  free  football 
tickets,  minutes  of  mcotinc^s,  and  other  similar  documents  have  been 
excluded  from  coveraije  of  some  state  freedom  of  information  laws 
because  thev  were  not  bv  law  I'cquired  to  l)e  kept.  PJ.g..  MrA/ahan  v. 
Board  of  Tnistees,  255  Ark.  108,  499  S.W.2d  56  (1973)'.  Sucli  a  narrow 
view  of  the  public's  need  to  know  is  unfortunate.  Any  records  of  suffi- 
cient importance  for  the  governm-ent  to  retain  are  also  of  sufficient 
importance  to  be  the  subject  of  a  public  records  law.  All  leofitimate 
needs  for  confidential  treatment  of  information  are  adequately  pro- 
tected by  the  disclosure  exceptions  contained  in  Section  5. 

The  Committee  recommends  the  following  important  amendments  to 
this  section:  (1)  strike  "(14)"  and  insert  in  lieu  thereof  "(15)";  (2) 
strike  "the  Mayor  and  agencies"  and  insert  in  lieu  thereof  "a  public 
body";  and  (3)  following  "in  Section  13 :",  insert  "(14)  the  term  'pub- 
lic body'  includes:  (A)  every  officer,  agency,  department,  division, 
bureau,  board,  or  body  in  the  executive  branch  of  the  Government  of 
the  District  of  Columbia;  (B)  every  officer,  board,  commission,  coun- 
cil, or  committee  in  the  legislative  branch  of  the  Government  of  the 
District  of  Columbia;  and  (C)  every  officer,  judge,  court,  board,  de- 
partment, commission,  council  or  agency  in  the  judicial  branch  of  the 
Government  of  the  District  of  Columbia." 

We  recommend  the  addition  of  this  definition  of  "public  body"  in 
order  to  establish  that  the  law  is  to  apply  not  only  to  the  executive 
branch,  but  also  to  the  legislative  and  judicial  branches.  It  is  intended 
that  no  government  body  or  authority  be  excluded  from  this  definition, 
and  consequently  that  the  Act  reach  every  public  record  of  the  District 
of  Columbia  Government.  The  public's  need  to  know^  how  its  elected 
Council  members,  and  their  appointed  staffs,  are  performing  their 
jobs  is  at  least  as  gi^at  as  its  need  to  know  how  its  elected  mayor,  and 
appointed  executive  officials  and  employers,  are  performing  theirs.  At 
least  eleven  states  have  enacted  freedom  of  information  statutes  that 
apply  to  both  the  executive  and  legislative  branches  of  government. 
The  unwillingness  of  the  United  States  Congress  to  subject  itself  to 
the  Federal  Freedom  of  Information  Act  has  sometimes  been  used  by 
Federal  bureaucrats  as  a  rationalization  for  less  than  full  compliance 
with  the  spirit  of  that  Act.  Including  the  legislative  branch  within  the 
Act's  reach  will  allow  voters  to  make  more  informed  decisions  at  elec- 
tion time,  and  to  more  effectively  make  their  voices  heard  between 
elections. 

The  Committee  also  believes  it  important  that  the  judiciary  be  in- 
cluded under  the  provisions  of  this  Act.  In  varying  degrees,  at  least 
three  states  (California,  Connecticut  and  Montana)  presently  include 
the  judiciary  under  their  public  records  laws.  There  is  no  readily  ap- 
parent reason  why  a  court's  internal  operating  procedures  should  not 
be  made  available  to  the  public.  As  the  Commission  on  Eevision  of  the 
Federal  Court  Appellate  System,  chaired  by  Senator  Roman  L. 
Hruska,  recently  stated  when  suggesting  a  notice  and  comment  rule- 
making procedure  for  the  judiciary : 

*  *  *  Finally,  publication  of  a  court's  internal  procedures 
can  help  to  maintain  public  confidence  in  the  soundness  and 
integrity  by  which  federal  appellate  judges  reach  their  de- 
cisions. .  .  .  Open  discussion  of  the  various  differentiated 
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procedures  and  the  way  they  operate  should  provide  assurance 
that  the  decision-making  process  is  a  fair  one;  that  judges 
remain  in  control  of  judicial  decisions ;  that  no  type  of  case  is 
given  "second  class  status";  in  short,  that  the  judicial  func- 
tion is  being  conscientiously  and  independently  exercised  by 
those  who  were  appointed  to  exercise  it,  and  that  neither  ef- 
ficiency nor  fairness  has  been  sacrificed. 

Structure  and  Interal  Procedures :  Recommendations  for  Change  45 
(1975).  Thus,  for  example,  a  court's  criteria  for  denying  oral  argu- 
ment, and  its  descriptions  of  local  practice  concerning  such  matters  as 
the  conference  of  judges,  should  be  available  for  public  inspection.  Id. 
This  is  equally  true  of  methods  for  the  assignment  and  reassignment 
of  cases.  Likewise,  if  a  court  informally  creates  standards  for  itself  on 
such  questions  as  sentencing  or  judicial  disqualifications,  those  stand- 
ards should  be  made  available  to  the  public.  Additionally,  few  would 
argue  that  the  judiciary  should  not  disclose  its  records  of  expenditures 
and  disbursements  of  public  moneys.  See^  e.g..,  2  Cal.  Code  §  6261 
(1975). 

However,  the  full  ramifications  of  any  changes  in  this  sensitive  area 
are  difficult  to  foresee.  The  Committee  believes  that  hearings  at  which 
representatives  of  the  judicial  branch  would  have  the  opportunity  to 
present  their  views  would  allow  the  Council  to  better  determine  the 
appropriate  degree  of  coverage  of  judicial  records  and  the  types  of 
access  restrictions  that  are  needed  in  this  area.  The  judiciary  is  in  many 
respects  unique  because :  (1)  judges  have  small  staffs  who  traditionally 
work  in  close  confidential  relationships  with  them;  (2)  court  hearings 
are  open  and  include  the  formal  protection  of  the  adversarial  process ; 
and  (3)  decisions  are  generally  available  in  written  form.  Much  of 
what  the  judiciary  does  should  be  non-disclosable.  Hearings  are  thus 
necessary  to  identify  more  precisely  what  judicial  records  can  be  in- 
cluded under  the  Act  without  threatening  the  orderly  functioning 
of  the  courts. 

For  the  reasons  stated  below  with  respect  to  Section  6  of  Bill  No. 
1-119,  it  may  also  be  advisable  to  add  a  new  subsection  (16)  to  D.C. 
Code  §  1-502,  reading  as  follows :  "  'adjudication'  means  agency 
process  for  the  formulation  of  an  order." 

Finally,  to  correspond  to  Section  3,  paragraph  (A)  as  amended 
above,  paragraph  (B)  should  be  amended  by  striking  the  entire  sen- 
tence and  inserting  in  lieu  thereof  the  following:  "Section  1-1502  of 
the  District  of  Columbia  Code  is  hereby  amended  by  striking  (14), 
(15),  and  (16),  and  inserting  (17),  (18),  and  (19),  in  lieu  thereof 
respectively." 

With  the  adoption  of  these  amendments  the  Committee  would  entitle 
this  Section  "Definitions  of  Tublic  Eecord';  'Public  Body';  and 
'Adjudications.' " 

III.  SECTION  4  :  ACCESS  TO  PUBLIC  RECORDS  FROM  THE  MAYOR  AND  AGENCIES 

This  is  the  central  section  of  the  Act.  It  creates  the  right  of  any  per- 
son to  have  access  to  any  document  in  the  possession  of  the  executive 
branch  of  government,  subject  to  certain  exceptions  enumerated  in  Sec- 
tion 5.  However,  it  recognizes  that  some  flexibility  must  be  granted  in 
the  physical  handling  of  requests.  Thus,  subsection  (A)  gives  the  gov- 
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eminent  the  authority  to  establish  reasonable  rules  to  control  the  time 
and  place  of  public  access. 

As  recommended  in  our  comments  on  Section  3(A),  the  Act  should 
apply  to  all  public  bodies,  not  just  "the  Mayor  and  Agencies."  The 
words  "mayor  or  an  agency,"  "the  mayor  or  agency,"  and  "the  Mayor 
and  Agencies"  should  be  struck  wherever  they  appear,  and  the  words 
"a  public  body"  inserted  in  lieu  thereof.  Further,  in  accordance  with 
the  apparent  purpose  of  this  subsection,  the  w^ords  "to  inspect  or  copy" 
should  be  modified  to  read  "to  inspect  and,  at  his  or  her  discretion,  to 
copy."  This  change  is  intended :  (1)  to  insure  that  a  person  may  have 
access  to  the  original  of  a  record,  not  just  a  reproduction  which  may 
not  fully  reveal  all  markings;  and  (2)  to  make  clear  that  one  need  not 
incur  the  costs  of  reproduction  if  simple  inspection  will  adequately 
serve  the  requester's  purpose.  Additionally,  subsection  (A)  would  read 
more  smoothly  if  the  word  "as"  were  inserted  after  "except"  and  be- 
for  "otherwise."  Also,  the  Committee  recommends  that  the  word  "(ex- 
emptions)" be  struck  from  subsection  (A),  and  the  "(exceptions)"  be 
inserted  in  lieu  thereof.  This  amendment  is  consistent  with  an  identical 
amendment  to  section  5,  which  is  explained  in  conjunction  therewith. 
Finally,  in  the  last  sentence  of  Section  4(A),  the  words  "that  may  be 
issued  after  notice  and  comment  by  a  public  body"  should  be  inserted 
after  the  word  "rules"and  before  the  word  "concerning." 

Subsection  (B)  balances  the  cost  of  government  compliance  with 
sometimes  large  requests  against  the  danger,  borne  out  by  experience 
on  both  federal  and  state  levels,  that  some  government  officers  will  use 
excessive  fees  in  a  deliberate  effort  to  hamper  public  access  to  informa- 
tion. The  provision  allows  a  public  body  to  charge  for  the  actual  costs 
of  locating  documents  and  making  photocopies.  If  a  requester  asks  for 
a  photocopy  of  every  document  in  a  particular  government  office,  that 
person,  not  the  taxpayers,  should  bear  the  cost  of  physically  collect- 
ing and  copying  these  documents.  However,  the  subsection  also  makes 
clear  that  the  government,  not  the  requester,  should  bear  the  cost  of 
reaching  a  policy  decision  as  to  whether  or  not  the  documents  should 
be  made  public.  To'  do  otherwise  would  be  to  allow  government  agen- 
cies to  charge  to  determine  whether  a  document  is  public.  That  could 
be  used  to  justify  fees  without  limit,  so  this  Bill,  like  the  amended 
Federal  Act  (5  U.S.C.  §  552(a)  (4)  (A)),  properly  prohibits  this. 

Subsection  (B)  also  provides  explicit  authority  for  the  waiver  of 
fees  when  disclosure  can  be  considered  as  "primarily  benefiting  the 
general  public."  This  provision  is  also  drawn  from  the  Federal  Act, 
and  is  apparently  intended  to  be  invoked  for  most  requests  from 
journalists  and  public  interest  groups,  but  not  for  the  benefit  of  com- 
mercial companies  seeking  information  primarily  for  their  own  finan- 
cial gain.  We  believe  that  the  language  allows  waivers  for  indigents 
and  for  most  requests  involving  low  dollar  amounts,  where  collection 
and  accounting  costs  to  the  District  government  may  exceed  search 
and  duplication  costs. 

The  Committee  suggests  several  modifications  intended  to  better 
convey  the  purpose  of  subsection  (B).  First,  a  comma  and  the  word 
"direct"  should  be  added  after  the  word  "actual"  and  before  "cost", 
so  that  onlv  the  "actual,  direct  cost"  of  search  and  duplication  can  be 
charged.  This  avoids  difficulties  involving  allocation  of  overhead  ex- 
penses and  the  like.  The  Federal  Act  contains  this  same  limitation  on 
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costs.  5  U.S.C.  §  552(a)  (4)  (A).  Second,  the  last  line  of  subsection  (B) 
should  be  made  more  specific  in  order  to  make  it  consistent  with  our 
recommendation  that  Section  5  include  a  subsection  (B)  obligating 
officials  to  separate,  within  a  record,  material  that  must  be  disclosed 
from  material  that  may  be  withheld.  Therefore,  we  recommend  that 
the  phrase  ",  or  portions  of  public  records,"  be  inserted  in  the  last  line 
of  parao^raph  (B)  after  the  word  "documents".  Third,  the  word  "doc- 
uments" should  be  changed  to  "public  records"  both  times  that  it  ap- 
pears, and  the  word  "public"  should  be  inserted  between  "of"  and 
"records"  in  the  first  sentence.  Fourth,  for  the  sake  of  clarity  and  em- 
phasis, the  last  sentence  in  paragraph  (B)  should  be  inserted  as  the 
second  sentence  of  that  paragraph. 

The  Committee  recommends  one  substantive  amendment.  The  sec- 
ond sentence  of  paragraph  (B) — the  third  and  last  if  the  order  is 
changed  in  the  manner  recommended  above — should  be  amended  to 
read  as  follows :  "Public  records  shall  be  furnished  without  charge  or 
at  a  reduced  charge  when  furnishing  the  information  can  be  consid- 
ered as  primarily  benefiting  the  geneal  public."  This  change  aligns  the 
D.C.  Act  with  the  amended  Federal  Freedom  of  Information  Act,  5 
U.S.C.  §  552(a)  (4)  (A).  The  change  is  intended  to  give  public  bodies 
more  direction  by  generally  requiring  waiver  or  reduction  of  fees  when- 
ever the  public  is  the  primary  beneficiary  of  disclosure,  and  to  limit 
a  public  body's  discretion  to  deny  a  waiver.  Under  the  present  waiver 
provision  a  public  body  could  deny  a  waiver  of  fee  reduction  even 
though  it  correctly  determined  that  disclosure  would  primarily  benefit 
the  general  public.  Under  the  Committee's  proposal,  a  public  body 
would  have  discretion  only  in  determining  whether  disclosure  would 
primarily  benefit  the  general  public.  We  believe  that  it  would  be  an 
abuse  of  discretion  to  decide  to  never  grant  waivers  or  to  generally  deny 
waivers  and  fee  reductions  to  journalists,  indigents  or  public  interest 
groups,  for  example. 

Subsection  (C)  of  Section  4  insures  that  the  government  will  have 
a  reasonable  period  of  time  in  which  to  respond  to  requests  for  public 
records.  But  this  must  be  a  finite  period.  The  Committee  agrees  that 
to  allow  a  greater  delay  than  15  days,  as  by  imposing  no  time  limits, 
would  permit  secrecy  by  default.  The  present  Commissioner's  Order 
No.  71-370,  like  the  Federal  Act,  allows  ten  days  in  which  to  respond 
to  requests  (§  2 (a) ) .  We  believe  ten  days  to  be  sufficient  time  in  which 
to  respond  initially.  To  insure  that  there  will  be  no  further  delays,  the 
Committee  recommends  that  the  following  sentence  be  added  at  the 
end  of  subsection  (C)  :  "Any  failure  on  the  part  of  a  public  body  to 
comply  A\nth  a  request  under  subsection  (A)  within  the  time  provisions 
of  this  subsection  shall  be  deemed  a  denial  of  the  request."  Experience 
with  the  Federal  Freedom  of  Information  Act  prior  to  the  1974  amend- 
ments (Pub.  L.  98-502,  88  Stat.  1561)  revealed  a  pattern  of  continual 
delay  in  responding  to  requests  for  information,  whether  deliberate 
or  not.  This  recommended  amendment  should  help  to  insure  that  non- 
compliance will  be  the  exception,  not  the  rule.  A  technical  amendment 
is  also  in  order  to  insert  the  word  "public"  after  "for"  and  before  "rec- 
ords" in  the  first  sentence  of  parairraph  (C) . 

Finally,  we  would  recommend  for  the  sake  of  clarity  that  subsec- 
tions (B),  dealing  with  costs,  and  (C),  dealing  with  time  limits,  be 
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reversed  in  order,  and  that  the  title  of  this  section  be  amended  to  read 
"Right  of  Access  to  Public  Records;  Allowable  Costs;  Time  Limits." 

IV.      SECTION    5  :    EXEMPTIONS 

To  begin,  the  Committee  recommends  that  Section  5  should  be  in- 
terchanged with  present  Section  7,  and  Section  7  renumbered  as  5, 
because  we  believe  that  such  a  chan«^e  in  organizations  permits  a 
clearer  understanding  of  the  rights  of  citizens  and  the  duties  of  gov- 
ernment officials  under  the  Act.  Since  the  Committee  is  also  recom- 
mending the  insertion  of  a  new^  section  just  before  the  present  Section 
6  (and  renumbering  accordingly),  Section  5  under  our  scheme  would 
be  renumbered  as  Section  8. 

Present  Section  5  recognizes  that  there  are  reasons  why  certain 
information  should  not  be  required  to  be  made  public.  These  reasons 
are  specifically  enumerated.  The  use  of  the  word  "may"  in  subsection 
(A),  however,  indicates  that  withholding  information  for  any  of  the 
enumerated  reasons  is  intended  to  be  permissive,  not  mandatory.  This 
is  apparently  true  of  the  Federal  Freedom  of  Information  Act,  5 
U.S.C.  §  552  {see  S.  Rep.  No.  93-854,  93d  Cong.,  2d  Sess.  6  (1974) ; 
H.R.  Rep.  No.  92-1419,  92d  Cong.,  2d  Sess.  3  (1972) ),  although  there 
Compare  Sears,  Roeluck  &  Co.  v.  GSA,  384  F.  Supp.  996  (D.D.C. 
1974),  stay  denied,  509  F.  2d  527  (D.C.  Cir.  1974)  (exemptions  per- 
missive) with  Westing  house  Electric  Corp  v.  Schlesinger,  392  F.  Supp. 
1246  (E.D.  Va.  1974)  (exemption  4  mandatoiy),  appeal  pending.  The 
Justice  Department  has  taken  the  position  that  a  decision  to  withhold 
records  when  an  exemption  applies  is  discretionary  (Attorney  Gen- 
eral's Memorandum  on  the  Public  Information  Section  of  the  Admin- 
istrative Procedure  Act  2-3  (1967)),  and  many  agencies  have  by 
regulation  provided  that,  notwithstanding  applicability  of  an  exemp- 
tion, records  must  be  disclosed  when  to  do  so  is  in  the  public  interest. 
E.O..  State,  22  C.F.R.  §  6.4(b) ;  HUD,  24  C.F.R.  §  15.21;  Labor,  29 
C.F.R.  §  70.22(b)  ;  Interior,  43  C.F.R.  §  22;  HEW,  45  C.F.R.  §  5.70; 
DOT,  49  C.F.R.  §  7.51.  See  also  K.  Davis.  Administrative  Laio  Trea- 
ties, §3A.5  (Supp.  1970). 

In  any  event,  this  is  the  preferred  approach  because  it  preserves 
the  discretion  of  a  public  body  to  disclose  records  in  special  circum- 
stances, where  the  public  interest  overrides  what  might  otherwise  be  a 
sufficient  reason  not  to  disclose  those  records.  For  example,  an  agency 
might  rightly  determine  that  in  order  to  protect  the  safety  of  a  large 
number  of  workers,  it  must  disclose  something  which  is  technically  a 
trade  secret,  and  thus  excepted  from  mandatory  disclosure.  More- 
over, there  is  no  adequate  justification  for  preventing  an  agency  from 
waiving  a  privilege  intended  to  protect  that  agency.  Taken  to  its  logi- 
cal extreme,  if  the  exceptions  from  disclosure  actually  prohibit  dis- 
closure, then  no  prosecutor  could  ever  convict  a  law  violator,  because 
he  would  be  prohibited  from  disclosing  much  of  his  evidence  because 
it  consists  of  law  enforcement  records  (exception  3).  The  Committee 
recommends  that  the  Council  clarify  its  intent  that  the  exceptions  only 
permit  (not  require)  non-disclosure  by  entitling  section  5  "Exceptions 
from  Mandatorv"  Disclosure"  (rather  than  "Exemptions"  from  the 
Act)),  by  amending  the  first  line  of  subsection  (A)  by  strildng  the 
word  "exempt"  and  inserting  the  word  "withheld"  in  lieu  thereof,  and 
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by  amending  the  second  line  of  subsection  (A)  by  adding  a  comma 
after  the  word  "Act"  and  inserting  thereafter  the  words :  "but  these 
exceptions  from  mandatory  disclosure  only  permit,  and  never  require, 
withiiolding  by  a  public  body :". 

The  Committee  generally  agrees  with  the  specific  reasons  for  non- 
disclosure contained  in  the  proposed  Act  and  listed  below,  but  would 
include  two  additional  exceptions  listed  as  (4)  and  (5)  below. 

(1)  Trade  secrets.  The  first  disclosure  exception  protects  trade 
secrets,  which  are  precisely  defined.  The  definition  adopted  is  the  one 
used  in  a  Federal  Freedom  of  Information  Act  case.  Consumers  Union^ 
Inc.  V.  Veterans  Administration,  301  F.  Supp.  796,  801  ( S.D.N. Y. 
1969),  «/?;?6aZ  dismissed  as  moot,  436  F.2d  1363  (2d  Cir.  1971).  The 
exception  recognizes  that,  while  it  is  necessary  for  the  government  to 
collect  relevant  data  about  businesses  which  it  regulates,  certain  data 
whose  value  to  businesses  would  be  lost  if  it  were  disclosed  to  com- 
petitors should  generally  be  held  in  confidence.  This  exception  also 
recognizes,  however,  that  not  all  business  data  deserves  protection,  and 
that  the  public  interest  in  disclosure  may  often  outweigh  the  private 
interest  in  secrecy.  For  example,  when  a  business  contracts  to  construct 
a  public  building,  the  public  is  entitled  to  inspect  the  contract,  bidding 
information,  payment  agreements,  and  so  forth. 

Especially  deserving  of  protection  are  so-called  "trade  secrets." 
This  is  not  just  because  they  are  commercially  valuable  to  businesses, 
but  because  many  economists  believe  that  by  protecting  such  informa- 
tion the  government  fosters  innovation,  and  that  innovation  is  a  neces- 
sary catalyst  to  increase  productivity  in  the  modern  industrial  econ- 
omy. This  is  the  reason  that  patents  and  copyrights  are  protected  by 
monopoly  grants  from  the  state.  This  reasoning  does  not  apply,  how- 
ever, to  other  types  of  business  information,  the  protection  of  which 
cannot  be  expected  to  foster  innovation.  In  general,  the  more  informa- 
tion available  about  the  conditions  of  the  market,  i.e.,  prices,  costs  and 
so  forth,  the  better  the  market  mechanism  works.  Conversely,  keeping 
non-trade  secret  information  from  the  public  causes  market  imperfec- 
tions which  often  result  in  higher  prices  and  fewer  products,  without 
any  compensating  public  benefit  such  as  the  promotion  of  innovation 
which  may  arguably  result  from  protecting  true  trade  secrets.  This  is 
a  powerful  argument  in  favor  of  limiting  an  exception  for  business 
information  to  a  narrow  category  of  trade  secrets,  as  has  been  done  in 
Bill  1-119.  Section  5  (A)(1)  has  the  additional  advantage  of  being 
precise  in  its  coverage,  and  leaving  relatively  little  room  for  disputes 
about  its  meaning.  This  is  particularly  evident  when  this  definition  of 
a  trade  secret  is  compared  with  the  broader,  more  ambiguous  approach 
taken  in  the  Restatement  of  Torts,  Volume  IV,  §  757(B)  (1939), 
which  would  apply  to  "any  formula,  pattern,  device  or  compilation 
of  information  which  is  used  in  one's  business,  and  which  gives  him  an 
opportunity  to  obtain  an  advantage  over  competitors  who  do  not  laiow 
it  or  use  it."  The  latter  would  lead  to  difficulty  in  interpretation  and 
might  protect  some  infonnation  (such  as  safety  test  results  or  lists  of 
employees),  for  which  the  public  benefit  from  disclosure  outweighs 
any  reasonably  foreseeable  private  detriment. 

However,  there  ai-e  reasons  for  protoctinfl:  certain  other  business 
data.  In  the  fii"st  place,  there  is  a  general  feeling  at  least  among  busi- 
nessmen that  it  is  unfair  for  the  government  to  require  a  business  to 
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furnish  the  goveininent  with  infonnation  which  the  business  considei-s 
to  be  "proprietary,"  and  then  to  turn  that  information  over  to  tlie 
business'  conipetitiors.  Unfoi-tunately,  businesses  <ren('rally  consider 
almost  all  infoiTnation  about  a  business,  no  matter  how  innocuous,  to 
"proprietaiy."  Often  the  information  which  they  most  desire  to  keep 
secret  is  that  wliich  the  public  most  deserves  to  know,  e.g.^  that  a  par- 
ticular product  is  imsafe,  that  a  company  has  used  deceptive  or 
fraudulent  business  pi*actices,  or  that  a  business  discriminates  against 
minorities  or  women.  There  is,  however,  some  force  to  this  argument  in 
those  instances  where  disclosing  information  would  give  other  busi- 
nesses a  substantial  and  unfair  advantage  in  the  marketplace.  A  second 
reason  for  protecting  some  non-trade  secret  infonnation  is  that  the 
govemment  must  sometimes  rely  upon  voluntary  c(X)peration  as  a 
method  of  securing  important  infonnation  from  businesses,  and  sucli 
cooperation  is  not  apt  to  be  fortiicoming  if  it  can  be  expected  to  result 
in  serious  competitive  injury  to  those  businesses.  For  example,  certain 
business  pLans  for  future  action  may  sometimes  deserve  pix)tection 
until  they  have  either  been  carried  into  action  or  abandoned.  Likewise, 
a  company's  bid  on  a  government  contract  may  desei*ve  protection  until 
all  of  the  bids  have  been  submitted,  even  though  disclosing  it  may 
mean  that  another  company  would  submit  a  lower  bid  which  would 
save  the  government  money.  This  does  not  mean,  however,  that  all  cost- 
ing or  pricing  infonnation  should  be  protected.  A  market  economy 
generally  works  best  w4ien  the  amount  of  cost,  price  and  similar  in- 
formation is  maximized,  and  the  fact  that  making  this  infonnation 
available  may  allow  a  more  efficient  competitior  to  undercut  another's 
prices,  far  from  being  unfair,  proves  that  the  competitive  system 
works. 

The  Federal  Freedom  of  Infonnation  Act  does  protect  some  non- 
trade  secret  information,  allowing  the  withholding  of  "trade  secrets 
and  commercial  or  financial  information  obtained  from  a  person  and 
privileged  or  confidential."  5  U.S.C.  §  552(b)  (4).  Although  the  par- 
ticular wording  of  the  exception  is  unacceptable  because  it  is  ambigu- 
ous, ungrammatical,  and  confusing,  the  basic  concept  of  the  exception 
has  some  merit.  The  exception  has  generally  been  interpreted  to  apply 
to:  (1)  trade  secrets  or  (2)  information  which  is  (a)  commercial  or 
financial,  (b)  obtained  from  a  person,  and  (c)  privileged  or  confiden- 
tial, e,g,,  Getma/n  v.  NLRB,  450  F.2d  670,  673  (D.C.  Cir.  1971),  al- 
though some  early  decisions  applied  it  to  all  "confidential"  informa- 
tion. E.g.^  Barceloneta  Shoe  Corp.  v.  Coinpton^  271  F.Supp.  591,  594 
(D.P.E.  1967).  Confusion  has  arisen  over  the  meaning  of  "confiden- 
tial." Some  courts  interpret  this  to  protect  any  commercial  infonnation 
which  is  "customarily"  considered  to  be  confidential,  but  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  has  held  that  in  addition 
the  disclosure  of  such  information  nuist  be  : 

likely  to  have  either  of  the  following  effects  (1)  to  impair  the 
Government's  ability  to  obtain  necessary  information  in  the 
future;  or  (2)  to  cause  substantial  harm  to  the  competitive 
position  of  the  person  from  whom  the  information  was  ob- 
tained. 

National  Parks  and  Conservation  Association  v.  Morton^  498  F.2d 
765, 770  (D.C.  Cir.  1974) ,  rev'g  351  F.Supp.  404  (D.D.C.  1972) ;  accord, 


100 

Petkas  V.  Staats,  501  F.2d  889,  rev'g  364  F.Supp.  680  (D.D.C.  1973), 
As  interpreted,  this  exception  be^ns  to  take  on  an  undei-st  and  able 
meaning  and  to  approach  an  abjective  test,  i.e..  substantial  competitive 
injury.  The  use  of  the  world  ''likely",  however,  still  causes  a  crreat  deal 
of  uncertainty  and  can  be  expected  to  lead  to  much  more  litigation. 
Further,  while  one  purpose  of  the  exception  is  to  protect  the  ability 
of  the  government  to  obtain  necessary  infoiTaation.  this  can  be  ade- 
quately protected  by  preventing  substantial  and  unfair  injuries  to  a 
business'  competitive  position.  Thus,  the  first  prong  of  the  National 
Parks  test  is  redundant  and  therefore  unnecessary.  Further,  while  one 
can  almost  always  perceive  some  type  of  injury  which  might  result 
from  disclosure  at  some  indeterminate  tim.e  in  the  future,  information 
should  not  be  kept  from  the  public  as  a  result  of  mere  speculation.  A 
statute  is  needecl  which  would  generally  protect  trade  secrets  as  de- 
fined in  Bill  No.  1-119,  and  which  would  protect  certain  commercial 
or  financial  information  from  mandatory  disclosure,  but  which  would 
not  protect  all  trade  secret  information  as  defined  is  the  Restatement 
of  Torts.  Commercial  and  financial  information — not  all  business- 
related  information — should  be  protected  only  when  disclosure  would 
result  in  substantial  and  unfair  competitive  injury  to  its  submitter. 

There  is,  however,  one  instance  in  which  commerical  or  financial  in- 
formation may  deserve  protection  even  though  its  disclosure  may  not 
cause  hami  to  the  particular  submitter  of  the  information.  That  is 
when  disclosure  would  lead  to  serious  and  undue  speculation  in  cur- 
rencies, securities,  or  commodities.  There  may  be  a  need  to  add  '"real 
properties"  to  this  list,  especially  in  connection  with  the  District  Gov- 
ernment's invocation  of  the  power  of  eminent  domain.  However,  the 
Committee  did  not  feel  that  it  had  adequate  information  on  the 
methods  used  in  such  real  property  transactions,  and  hence  could  not 
accurately  assess  the  need  for  such  protection. 

In  view  of  the  alx)ve,  the  Committee  recommends  that  subsection 
(A)  (1)  of  section  5  be  deleted  and  that  the  following  language  be 
inserted  in  its  place : 

(1)    confidential  commercial  or  financial  information  to  the 
extient  that  disclosure  would : 

(a)  result  in  substantial  and  unfair  competitive  injurv  to 
the  submitter  of  that  information  to  a  public  body,  if  the 
submitter  has  specifically  requested  that  the  information 
not  be  made  public,  or,  if  submitted  prior  to  tlio  effective  date 
of  this  Act,  such  a  request  is  reasonably  to  be  implied  from  the 
circumstances  of  the  submission ;  or 

(b)  lead  to  serious,  undue,  financial  speculations  in  cur- 
rencies, securities,  or  commodities. 

The  Committee  believes  this  language  strikes  a  fair  and  workable  bal- 
ance between  competing  public  and  private  interest,  giving  adequate 
protection  to  businesses  without  unnecessarily  keeping  important  busi- 
ness information  from  the  public. 

2.  Personal  Privacy.  Co-equal  with  the  public's  right  to  know  is  an 
individual's  right  to  privacy,  which  enjovs  some  constitutional  pro- 
tection. {See.  e.g..  Roe  v.  Wade.  410  U.S.  113,  152  (1972)  ;  Stanley  v. 
Georgia,  394  U.S.  557, 564  (1969) ) .  The  importance  of  this  right  was  re- 
cently recognized  in  the  Federal  Privacy  Act,  5  TLS.C.  §  552a,  and  a 
similar  measure  is  presently  pending  before  the  District  of  Columbia 
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Council  (Bill  1-152).  However,  to  allow  withholding  of  all  infor- 
mation that  might  be  labeled  personal  would  be  far  too  broad.  Mucli 
information,  like  the  civil  service  grade  level  of  District  employees, 
the  names  of  persons  convicted  of  crimes,  the  names  of  licenrsed  in- 
dividuals such  as  doctors,  lawyers,  and  taxi  drivers,  is  personal  infor- 
mation in  the  broad  sense,  but  few  persons  would  argue  that  these 
matters  should  be  kept  secret.  To  resolve  this  problem,  Bill  1-119 
properly  follows  federal  law  by  providing  that  only  wdiere  tlie  dis- 
closure of  records  containing  information  of  a  "personal  nature",  i.e., 
intimate  details  of  one's  life,  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  may  they  be  withheld  from  public  dis- 
closure. This  allows  officials  and  judges  to  balance  the  public  interest 
in  disclosure  against  the  degree  of  the  invasion  of  privacy  which 
would  result  therefrom.  The  appropriateness  of  this  balancing  test  is 
discussed  further  in  connection  with  section  5(A)  (3)e,  below. 

3.  Investigator-y  Records.  Exception  3  protects  law  enforcement 
agencies  from  unwarranted  disclosures  which  w^ould  hurt  their  crimi- 
nal investigatory  efforts.  The  Committee  believes,  however,  that  civil 
and  regulatory,  as  well  as  criminal  enforcement  efforts  should  be  pro- 
tected. Furthermore,  the  words  "not  otherwise  available  by  law^" 
should  be  deleted  because  they  are  unnecessary,  and  their  meaning  is 
unclear.  Hence,  the  Committee  recommends  that  the  first  sentence  of 
paragraph  (3)  should  be  amended  to  read  as  follows : 

Public  records  of  law  enforcement  agencies  that  were  com- 
piled as  part  of  an  investigation  for  law  enforcement  pur- 
poses, if  the  disclosure  would  harm  the  agency  by  *  *  * 

The  proposed  Act  goes  on  to  list  six  ways  in  which  such  disclosure 
could  harm  the  agency's  efforts.  These  are  sufficient  to  protect  investi- 
gatory efforts.  In  order  to  maintain  a  consistent  form,  we  suggest  that 
the  letters  be  enclosed  in  parentheses — as  in  "(a)",  not  "a".  More 
substantively,  the  Committee  suggests  clarifying  subsection  (a)  by 
specifying  to  whom  informants  might  not  otherwise  be  known.  We 
recommend  that  the  word  "otherwise"  be  replaced  by  the  word  "gen- 
erally" and  that  there  be  added  the  qualifying  phrase,  "outside  the 
government."  The  entire  phrase  would  then  read  "(a)  disclosing  the 
identity  of  informants  not  generally  known  outside  the  government." 
This  would  permit  non-disclosure  only  where  an  informant's  identity 
was  not  already  public  knowledge.  Likewise,  in  subsection  (c)  the 
word  "otherwise"  should  be  replaced  by  the  word  "generally". 

The  Committee  further  suggests  that  the  words  "deprive",  follow- 
ing (d),  "constitute",  folowing  (e),  and  "endanger",  following  (f), 
be  deleted  and  the  words  "depriving",  "constituting",  and  "endanger- 
ing" respectively  be  inserted  in  lieu  thereof.  These  are  merely  tech- 
nical changes  intended  to  better  convey  the  intended  meaning. 

Section  5(A)  (3)  (e)  protects  against  disclosures  that  would  "con- 
stitute an  unwarranted  invasion  of  personal  privacy".  This  interest 
in  non-disclosure  has  already  been  fully  protected  by  paragraph  (2) 
above,  and  is  unnecessary  and  redundant  here.  Furthermore,  most 
invasions  of  personal  privacy  are  not  likely  to  involve  any  direct  harm 
to  the  efforts  of  the  agency,  which  is  the  only  type  of  harm  protected 
pursuant  to  the  prefatory  paragraph  to  this  subsection.  For  these 
resaons,  all  that  follows  (e),  but  comes  before  (f),  should  be  struck, 
and  all  that  follows  (f)  should  be  inserted  in  lieu  thereof,  and  the 
letter  "(f) "  should  be  deleted. 
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In  the  event  that  subsection  (c)  is  not  struck,  then  it  should  be 
amended  by  deleting  the  Avord  "an"  and  inserting  the  words  "a 
clearly"  in  lieu  thereof,  so  that  it  reads  (with  the  change  in  form  sug- 
gested above)  :  "constituting  a  clearly  unwarranted  invasion  of  per- 
sonal privacy".  The  addition  of  the  word  "clearly"  is  necessary  to 
fully  preserve  the  presumption  in  favor  of  disclosure,  as  contained  in 
the  public  policy  preamble  of  this  Act.  In  Federal  Information  Act 
cases  concerning  5  U.S.C.  §  552(a)  (6) ,  even  with  the  word  "clearly"  in- 
cluded, courts  have  shown  a  great  reluctance  to  disclose  any  informa- 
tion which  is  even  remotelv  personal  in  nature.  Compare  Getman  v. 
NLRB.  450  F.  2d  670  (D.C.  Cir.  1971)  (names  and  addresses  dis- 
closed) with  DitJoio  V.  Shultz,  517  F.  2d  166  (D.C.  Cir.  1975)  (defer- 
red decision  on  whether  names  and  addresses  must  be  disclosed)  and 
Wine  Holly,  USA,  Inc.  v.  IRS,  502  F.  2d  133  (3d  Cir.  1974)  (names 
and  addresses  withheld).  'While  members  of  the  Committee  share  that 
concern  we  fear  that  if  the  word  "clearly"  is  not  included,  courts  may 
prove  so  reluctant  to  disclose  any  records  containing  personal  infor- 
mation that  an  unhealthy  loophole  in  the  freedom  of  information  law 
would  be  created  for  secrecy-minded  bureaucrats. 

The  Committee  recommends  an  additional  exception  from  the  man- 
datory disclosure  requirement,  which  would  read  as  follows : 

(4)    Inter-public  and  intra-public  body  communications,  but 
only  to  the  extent  that  they  do  not  fall  within  Section  6,  involv- 
ing: (a)  deliberations  among  judges  concerning  prospective  ju- 
dicial decisions;    (b)    information  rountinely  protected  by  the 
attorney   work-product   or   attorney-client   privileges;    and    (c) 
recommendations  made  by  advisers  on  policymaking,  adjudica- 
tory, rulemaking,  or  judicial  decisions,  provided  that  this  sub- 
section shall  not  protect  from  disclosure  inter-public  body  com- 
munications between  any  two  or  three  branches  of  the  District  of 
Columbia  Government  as  defined  in  subsections  (A),  (B),  and 
( C )  of  Section  3  of  this  Act. 
This  provision  recognizes  that  there  is  a  public  interest  in  protect- 
ing these  types  of  intra-governmental  communications:  (1)  judicial 
deliberations  concerning  cases  in  litigation;  (2)  those  of  or  with  at- 
torneys concerning  pending  or  prospective  litigation  or  adjudication 
or  otherwise  involving  legal  advice  to  a  client;  and  (3)  policy-making 
deliberations  between  a  cliief  and  subordinates.  These  are  each  intended 
to  allow  open  discussions  of  certain  policy-formative  and  litigative 
matters.  These  types  of  communications  have  generally  been  protected 
by  the  courts  (see^  e.g..  Kaiser  Aluminum-  d'  Chemical  Co.  v.  United 
States,  157  F.Supp.  939  (Ct.Cl.  1958)   (Keed,  J.)).  The  proposed  ex- 
ception has  been  phrased  here  to  include  matters  that  ordinarily  fall 
within  the  privileges  afforded  to  the  attorney-client  discussions  and  an 
attorney's  work-product,  as  well  as  to  the  exchange  of  memoranda 
between  judges  and  l>etween  a  judge  and  his  law  clerks,  should  the  ju- 
diciary be  brought  within  the  reach  of  this  Act  under  Section  3.  Rec- 
ommendations, but  not  facts  or  the  analysis  of  facts,  would  generally 
by  protected  from  mandator\'  disclosure.  The  language  of  this  section 
is  intended  to  obviate  some  of  the  difficulties  that  courts  and  public 
bodies  have  encountered  in  trying  to  inter])ret  the  broad  languacfe  used 
in  exemption  5  of  the  Federal  Freedom  of  Information  Act :  "  (5)  inter- 
'  agency  memorandums  or  lettei-s  which  would  not  be  available  by  law 
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to  a  party  other  than  an  agency  in  litigation  with  an  agency".  See^ 
e.g.,  NLRB  v.  Sears,  Roebuck  di  Co.,  421  U.S.  132  (1975).  To  keep 
the  exception  within  reasonable  bounds,  it  must  always  be  interpreted 
narrowly  commensurate  with  tlie  Act's  overall  emphasis  on  maximiz- 
ing disclosure. 

This  exception  for  certain  deliberative,  policy-formative  and  liti- 
gative  information,  however,  would  not  protect  any  categories  of  in- 
formation listed  by  the  Council  in  Section  6  as  presumptively  disclos- 
able.  This  is  primarily  to  insure  that  the  bureaucracy  does  not  build 
a  body  of  secret  law  or  policy  which  could  adversely  affect  citizens. 
The  cateo;ories  of  information  detailed  in  Section  G  each  outweigh 
any  possiole  adverse  effects  on  intra-public  body  connnunications. 

The  Committee  f  uither  recommends  that  the  Council  add  an  excep- 
tion reading  as  follows : 

(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  ad- 
ministered examinations  or  answers  to  questions  thereon. 
This  section  would  permit  a  public  body  to  withhold  test  questions  and 
answers,  until  they  have  been  administered  as  part  of  an  examina- 
tion, in  order  to  maintain  the  fairness  and  validity  of  the  results. 
However,  once  administered,  these  test  questions  and  any  model,  typi- 
cal, or  actual  answei^  should  be  made  available  for  public  inspection 
and  copying,  whether  or  not  they  may  be  used  again  in  future  exami- 
nations. However,  this  does  not  mean  that  one  can  request,  for  ex- 
ample, all  questions  on  a  future  examination  which  have  ever  ap- 
peared on  a  past  examination,  because  this  is  a  request  for  "Test  ques- 
tions and  answers  to  be  used  in  the  fuiure^\  rather  than  "previously 
administered  examinations''  (emphasis  added).  Moreover,  when  dis- 
closing the  actual  answers  given  by  examination-takers,  the  names 
and  other  readily  identifying  details  may  generally  be  deleted  pursu- 
ant to  exception  (2)  of  this  same  Section  of  the  Act. 

The  Federal  Freedom  of  Information  Act  also  contains  five  other 
disclosure  exceptions  which  are  not  contained  in  Bill  1-119.  Exemp- 
tion 1  of  the  Federal  Act  protects  certain  national  security  informa- 
tion and  is  therefore  inapplicable  to  the  local  District  of  Columbia 
Government.  5  U.S.C.  §  552(b)  (1).  Exemption  2  protects  only  a  nar- 
row category  of  information  relating  solely  to  personnel  rules  and 
regulations,  5  U.S.C.  §  552(b)  (2) ,  and  is  unnecessary  even  at  the  Fed- 
eral level.  See  Vaughn  v.  Rosen,  523  F.2d  1136,  1141-43  (D.C.  Cir. 
1975  (.  Exemption  3  of  the  Federal  Act  allows  withholding  of  infor- 
mation protected  by  various  other  Federal  statutes.  5  U.S.C.  §  552(b) 
(3).  As  recognized  in  Bill  1-119,  all  legitimate  interests  in  confidenti- 
ality aro  already  protected  by  the  specific  exceptions  from  mandatory 
disclosure,  and  so  an  exception  allowing  withholding  under  other 
statutes  is  unnecessary.  Indeed,  an  important  advantage  in  making  all 
rights  of  access  to  records  turn  on  one  statute  is  that  the  law  is  made 
readily  available  to  government  employees  and  citizens  alike  without 
the  need  of  a  lawyer  to  research  the  subject.  Exemptions  8  and  9  of 
the  Federal  Act,  which  protect  certain  banking  and  geological  infor- 
mation pertaining  to  wells,  are  essentially  special  interest  exceptions 
having  no  proper  place  in  a  freedom  of  infonnation  statute.  In  view 
of  our  suggested  amendment  to  Bill  1-119's  "trade  secretvs"  exception, 
no  further  protection  is  necessary"  in  these  areas  to  protect  the  legiti- 
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mate  interests  of  the  banking  and  oil  communities.  Thus,  the  Commit- 
tee believes  that  the  decision  not  to  incorporate  these  other  exceptions 
into  the  D.C.  Act  is  a  sound  one. 

Two  final  important  subsections  should  be  added  to  this  section: 
"(B)  Any  reasonably  segregable  portion  of  a  public  record  shall  be 
provided  to  any  person  requesting  such  record  after  deletion  of  those 
portions  which  may  be  withheld  from  disclosure  under  subsection 
(A)"  and  "(C)  Xo  Public  record  shall  be  withheld  for  any  reason 
other  than  those' that  are  specifically  enumerated  in  subsection  (A)." 
Proposed  subsection  (B),  which  is  taken  from  the  Federal  Act,  5 
U.S.C.  §  552(b) ,  is  vital  to  the  integrity  of  this  law.  Prior  to  its  addi- 
tion to  the  Federal  Information  Act  in  the  1974  amendments,  some 
Federal  officials  argued  that  whenever  any  material  within  a  docu- 
ment could  be  withheld,  possibly  a  single  name,  then  the  entire  docu- 
ment could  be  kept  secret,  even  thought  all  legitimate  government  con- 
cerns could  be  protected  simplv  hv  deleting  the  particular  work  or 
passage.  See  H.R.  Rep.  No.  92-1419,  92d  Cong.,  2d.  Sess.  55, 72  (1972). 
The  addition  of  the  recommended  subsection  (B)  prevents  the  erec- 
tion of  such  unnecessary  barriers  to  disclosure,  and  insures  that  any  ma- 
terial not  subject  to  the  exceptions  will  be  made  available  to  the  public. 
Subsection  (C)  is  needed  in  order  to  make  it  clear  that  no  court  shall 
have  the  power  to  go  beyond  the  five  exceptions  which  are  explicitly 
enumerated  and  limited  in  subsection  (A).  Under  this  provision, 
courts  would  retain  no  power  to  extend  these  exceptions  to  cover  pub- 
lic records  which  the  court  believes  should  be  subject  to  withholding 
even  though  the  legislature  did  not  include  them  under  any  exception 
in  subsection  (A). 

v.  NEW  section:  recording  of  final  votes 

The  Committee  recommends  the  addition  of  a  new  section  to  be 
numbered  6,  with  all  subsequent  sections  to  be  renumbered  accordingly. 
The  new  Section  6  would  read  as  follows : 

Section  6 :  Recording  of  Final  Votes : 

Each  public  body  having  more  than  one  member  sihall  maintain 
and  make  available  for  public  inspection  a  record  of  the  final  votes 
of  each  member  in  each  proceeding  of  that  public  body. 
This  section,  modeled  after  subsection  (a)  (5)  of  the  Federal  Free- 
dom of  Information  Act,  5  ILS.C.  §  552(a)  (5),  is  necessary  to  insure 
that  a  record  will  be  kept  of  all  final  votes.  Without  this  provision,  the 
mandate  of  subsection  8  of  present  Section  6  can  easily  he  avoided 
simply  by  neirlecting  to  record  the  results  of  votes.  Our  proposed  new 
Section  6  would  also  require  that  the  vote  of  each  member  of  a  public 
body  bo  recorded  and  disclosed  on  an  individual  basis.  Thus,  the  use 
of  such  phrases  as  "a  majority  voted  for  X",  which  do  not  reve<al 
specifically   \Vhich   members  voted   for  a  given  position,  would  be 
inadequate. 

VI.  SECTION  G  :  information  which  must  be  public 

The  introductory  paragra])h  to  Section  G  is  internally  contradictory. 
On  the  one  hand,  it  says  that  it  does  not  limit  the  meaning  of  any  other 
section  of  the  Act,  presumably  including  the  exceptions  from  the  dis- 
closui-o  requirements.  On  the  other  hand,  it  pro<'laims  that  iho  enum- 
erated "categories  of  information  are  specifically  made  public 
information." 
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The  Council  can  clear  up  this  ambiguity  in  one  of  two  ways.  Fii"st, 
it  might  simply  add  the  word  ''disclosure"  after  the  word  "other"  and 
before  tlie  word  "sections",  so  tliat  tlie  meaning  of  the  "or her  disclosure 
sections"  will  not  be  limited,  but  the  withholding  sections  will  be 
limited  to  the  extent  that  otherwise  excepted  information  will  have  to 
be  disclosed  whenever  it  falls  within  a  category  of  information  enu- 
merated in  Section  6. 

The  second  possibility,  which  the  Committee  favors,  w^ould  be  to  re- 
place the  word  "made"  with  the  phrase  "declared  to  be",  and  to  add  a 
comma  after  the  words  "public  information",  and  to  thereafter  add  the 
words  "except  in  extraordinary  circumstances  where  an  exception  from 
disclosure  applies  and  the  policy  reasons  for  the  exception  clearly  out- 
weig^h  the  public  interest  in  disclosure  in  the  particular  case."  tjnder 
the  latter  alternative,  present  Section  G  spells  out  certain  information 
which  should  be  made  available  to  the  public  on  a  routine  basis.  While 
the  exceptions  from  mandatory  disclosure  {e.g.^  clearly  unwarranted 
in\'asions  of  personal  privacy)  found  in  present  Section  5  (renumbered 
by  us  as  Section  8)  still  may  pertain  to  portions  of  a  public  record  in 
some  unique  circumstances,  this  listing  represents  a  legislative  judg- 
ment that  these  types  of  records  seldom,  if  ever,  Avill  be  excepted  from 
disclosure.  ^loreover,  by  the  very  terms  of  our  proposed  exception  4 
(certain  inter-  and  intra-public  body  communications),  that  exception 
can  never  protect  fi'om  disclosure  information  falling  within  Section 
6.  This  provision  should  reduce  delays,  reduce  the  need  for  litigation, 
and  clarify  for  members  of  the  public  their  rights  to  this  infonnation. 

Whichever  alternative  is  adopted,  certain  other  clarifying  amend- 
ments are  necessary.  The  reference  to  "adjudication"  in  subsection  (3) 
is  somewhat  ambiguous.  The  provision  was  taken  from  the  Federal 
Freedom  of  Information  Act,  5  U.S.C.  §  552(a)  (2)  (A),  which  used 
the  definition  of  adjudication  given  in  the  Federal  Administrative 
Procedure  Act,  5  U.S.C.  §  551(7).  However,  the  D.C.  Administrative 
Procedure  Act,  D.C.  Code  §  1-1501  et  seq.^  does  not  define  the  term. 
Under  the  Federal  APA,  adjudication  "means  agency  process  for  the 
formulation  of  an  order."  5  U.S.C.  §  552(7).  "Order"  is  defined  almost 
identically  in  both  the  Federal  and  D.C.  APA's.  Comq)are  5  U.S.C. 
§551(6)  with  D.C.  Code  §1-1502(11).  Thus,  the  Council  should 
amend  section  3(a)  of  Bill  1-119,  which  amends  D.C.  Code  §  1-1502, 
to  add  the  same  definition  of  "adjudication"  quoted  above  from  the 
Federal  APA.  Alternatively,  the  Council  might  consider  replacing  the 
term  "adjudication  of  cases"  in  subsection  (3)  of  Section  6  (Bill  1- 
119)  with  the  term  "contested  case"  which  is  defined  in  D.C.  Code 
§  1-1502 (B).  The  term  "contested  case",  unlike  "adjudication",  en- 
compasses certain  actions  of  the  Council.  On  the  other  hand,  the  opin- 
ions resulting  from  "contested  cases",  which  is  generally  limited  to 
those  involving  formal  hearings,  are  far  fewer  than  those  resulting 
from  any  "adjudication"  as  defined  above. 

The  meaning  of  subsection  (5)  of  Section  6  is  unclear,  and  so  the 
Committee  recommends  that  the  subsection  be  either  deleted  (and  re- 
numbered accordingly)  or  redrafted  in  more  precise  terms  to  better 
convey  the  Council's  purpose.  In  subsection  (6),  the  Committee  rec- 
ommends that  the  words  "opines"  and  "opine"  be  replaced  with  the 
words  "states  an  opinion"  and  "state  an  opinion",  Avhich  have  the  same 
meanings  but  which  are  more  commonly  used.  In  the  last  line  of  sub- 
section (6),  the  word  "of"  should  apparently  be  "or". 
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The  Committee  further  recommends  that  for  purposes  of  clarifica- 
tion the  words  "of  each  member  of  each  public  body"  be  inserted  after 
the  word  "votes"  in  subsection  (8) .  In  addition,  "a  public  body"  should 
be  inserted  in  lieu  of  "the  Mayor  and  an  agency"  in  subsections  (1), 
(4),  and  (6)  ;  "public  body"  should  be  inserted  in  lieu  of  "agency" 
both  times  that  "agency"  appeal's  in  the  third  line  of  subsection  (6) ; 
and  "public  bodies"  should  be  inserted  in  lieu  of  "agencies"  in  subsec- 
tion (8).  We  also  note  that  if  the  section  requiring  the  recording  of 
final  votes  is  inserted  as  a  new  Section  6.  as  we  have  recommended,  then 
this  section  should  be  renumbered  as  7. 

One  more  addition  to  present  Section  6  is  advisable.  We  recommend 
the  addition  of  a  new  subsection  (9)  to  read  as  foUo^vs: 

(9)  facts,  analysis  or  evaluation  of  facts,  or  summaries  of 
facts. 

This  is  intended  to  make  clear  that  expert  and  other  professional  re- 
ports should  generally  be  made  available  to  the  public,  and,  most 
importantly,  that  such  essentially  factual  materials  can  never  be  with- 
held under  the  proposed  exception  for  certain  types  of  internal  com- 
munications (exception  (4) ) .  Any  category  of  information  enumerated 
in  present  Section  6  is  excluded  from  exception  (4)  by  the  explicit 
terms  of  exception  (4)  itself.  This  subsection  should  insure  that  all 
faetual  or  evaluative  materials,  but  not  all  policy  recommendations, 
whidh  are  considered  by  government  decisionmakers  will  be  made 
available  to  the  public  so  that  the  quality  of  those  decisions  may  be 
properly  evaluated.  By  doing  so,  the  Council  records  its  disapproval 
of  the  result  under  the  Federal  Act  in  the  case  of  Montrose  Chemical 
Co.  V.  Environmental  Protection  Agency^  491  F.2d  63  (D.C.  Cir. 
1974). 

The  Committee  further  recommends  that  the  Council  consider  the 
inclusion  of  a  subsection  that  would  require  public  bodies  to  index 
all  information  which  must  be  made  public  under  subsections  (2), 
(3),  (4),  and  (6)  of  Section  6.  The  Federal  Freedom  of  Information 
Act  now  requires  indexing  of  the  equivalent  information  (5  U.S.C. 
§  552(a)  (2)).  Final  opinions,  and  other  legal  determinations,  are 
the  very  type  of  information  which  the  Supreme  Court  recently  re- 
ferred to  as  "secret  law",  which  along  with  policy  statements  must 
generally  be  disclosed.  NLRB  v.  Sears.  Roehuck  &  Co..  421  U.S.  132, 
153  (1975).  Indexing  is  necessary  to  insure  that  the  public  has  ready 
knowledge  of  the  existence  of  legal  and  policy  decisions  affecting  the 
public,  whether  or  not  the  public  body  actually  uses  those  determina- 
tions as  precedent.  On  the  other  hand,  such  a  requirement  is  not  with- 
out its  costs  in  money  and  manpower.  Hence,  the  Council  sliould  weigh 
these  costs  in  determining  the  extent  and  type  of  indexing  to  be  re- 
quired. Moreover,  tlie  Committee  recommends  that  the  Council  con- 
sider the  adoption  of  a  related  provision  from  section  552(a)  (2)  of 
the  Federal  Information  Act  wliich  provides  tliat : 

A  final  order,  opinion,  statement  of  policy,  interpretation,  or 

staff  manual  or  instruction  that  affects  a  member  of  the  public 

may  be  relied  on,  used,  or  cited  as  precedent  by  agency  only  if — 

(i)    it  has  been   indexed   and  either  made   available   or 

published. ..;  or 

(ii)  the  party  has  actual  and  timely  notice  of  the  terms 
thereof. 
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VII.    SECTION    7  :    ENFORCEMENT 


As  noted  in  connection  with  Section  5  above,  we  believe  that  the 
rights  and  duties  created  by  this  Bill  would  be  more  easily  understood 
if  Section  5  were  interchanged  with  the  present  Section!  and  if  this 
Section  7  were  renumbered  as  Section  5.  Also  for  the  sake  of  clarity,  the 
Committee  recommends  that  the  title  of  this  Section — ''Knforce- 
ment'' — be  amended  to  read  ''Administrative  Appeals  and  Enforce- 
ment". Further,  the  Committee  assumes  that  the  first  and  second  sen- 
tences of  subsection  (A)  of  section  7  have  been  unintentionally  run 
together,  and  that  the  beginning  of  the  second  sentence  has  been 
omitted.  The  Committee  infers  from  the  text  that  the  two  sentences 
were  meant  to  include  words  to  the  following  effect:  "If  the  Cor- 
poration Counsel  denies  the  petition,".  We  recommend  that  those 
words  be  added.  As  previously,  we  reconnnend  that  all  references  to 
the  "mayor  or  agencies"  be  changed  to  the  "public  body". 

As  clarified,  subsection  (A)  allows  persons  denied  access  to  seek 
administrative  review  of  that  denial  from  the  Corporation  Council. 
If  the  Corporation  Counsel  agrees  with  the  public  body  that  the  in- 
formation should  be  withheld,  requesters  then  can  proceed  to  court 
on  their  own  if  they  still  believe  the  records  should  be  disclosed.  The 
intent  of  the  last  sentence  of  subsection  (A)  is  to  provide  that  if  the 
Corporation  Counsel  declares  that  the  records  are  subject  to  manda- 
tory disclosure,  then  the  Corporation  Counsel  has  the  responsibility  of 
insuring  that  the  records  are  released.  The  Corporation  Counsel  would 
be  given  the  specific  authority  to  go  to  court  to  force  the  public  body 
to  disclose  the  records  in  question.  Unfortunately,  if  read  literally, 
that  is  not  what  subsection  (A)  says.  The  problem  is  that  in  the  last 
sentence  as  assumed  distinction  is  made  between  a  "record"'  and  a 
"public  record*',  which,  as  the  latter  term  is  defined  in  Section  3(A), 
simply  does  not  exist.  The  distinction  which  is  intended  to  be  made 
is  one  between  a  "public  record"  and  a  "public  record  which  may  not 
be  withheld",  so  that  when  the  Corporation  Counsel  determines  that  a 
"public  record"  "may  not  be  withheld",  he  or  she  must  take  steps  to 
force  the  disclosure  of  it.  In  this  way,  a  citizen  wrongfully  denied 
access  need  hire  no  lawyer,  need  incur  no  court  expenses,  and  yet  has 
a  practical  means  of  vindication. 

Another  problem  with  subsection  (A)  is  that,  as  presently  written, 
it  does  not  explicitly  give  the  requester  authority  to  pursue  enforce- 
ment of  the  request  if  he  is  dissatisfied  with  the  Corporation  Counsel's 
handling  of  the  matter.  The  right  of  an  individual  to  handle  his  own 
case  whether  or  not  the  Corporation  Counsel  agrees  that  disclosure 
is  required  should  be  made  clear.  However,  the  option  of  relying  on 
the  Corporation  Counsel  to  seek  enforcement,  when  the  Corporation 
Counsel  has  decided  that  the  requested  information  must  be  disclosed, 
should  be  retained.  Further,  a  requester  should  have  an  absolute  right 
to  intervene  at  any  time  in  any  proceedings  initiated  by  the  Corpora- 
tion Counsel  on  the  requester's  behalf. 

Additionally,  the  Committee  recommends  that  definite  statutory 
time  limits  be  imposed  on  the  Corporation  Counsel  by  this  subsection. 
Following  the  denial  by  a  public  body  of  a  request  for  records,  the 
requester  can  submit  a  petition  for  review.  We  believe  that  twenty  days 
(excluding  Saturdays,  Sundays  and  legal  holidays)  is  a  more  than 
sufficient  period  of 'time  to  allow  full  consideration  of,  and  a  final 
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response  to,  the  petition.  8ee  5  U.S.C.  §  552(a)  (6)  (A)  (ii).  Should 
the  Corporation  Counsel  ao^ree  that  disclosure  is  required,  and  the 
public  body  fail  to  make  the  records  immediately  available  for  public 
inspection,  then,  upon  request  from  the  person 'seeking  the  informa- 
tion, the  Corporation  Counsel  should  be  required  to  initiate  a  judicial 
proceeding  against  that  public  body  within  ten  days  (excluding  Satur- 
days, Sundays  and  legal  holidays)  of  the  receipt  of  the  request  to  sue. 
Once  again,  to  make  the  Bill  as  clear  as  possible,  the  words  "trial 
court''  should  be  stricken,  and  replaced  by  the  words  "Superior  Court 
of  the  District  of  Columbia".  Finally,  the  word  "records"  in  the  last 
line  of  subsection  (A)  should  be  "record",  and  the  words  "document" 
and  "documents"  should  be  replaced  by  the  broader  term  "record"  and 
"the  record",  respectively.  Subsection  (A),  with  other  minor  gram- 
matical and  numbering  changes,  should  read  as  f  oIIoavs  : 

(A)  Any  person  denied  the  right  to  inspect  a  public  record 
of  a  public  body  may  petition  the  Corporation  Counsel  to  review 
the  public  record  to  determine  whether  it  may  be  withheld  from 
public  inspection.  This  determination  shall  be  made  within  20 
days  (excluding  Saturdays,  Sundays  and  legal  holidays)  of  the 
submission  of  the  petition. 

(1)  If  the  Corporation  Counsel  denies  the  petition,  the 
person  seeking  disclosure  may  institute  proceedings  for  in- 
junctive or  declaratory  relief  in  the  Superior  Court  for  the 
District  of  Columbia. 

(2)  If  the  Corporation  Counsel  decides  that  the  record 
may  not  be  withheld,  he  shall  order  the  public  body  to  dis- 
close the  record  immediately.  If  the  public  body  continues  to 
withhold  the  record,  the  person  seeking  disclosure  may  bring 
suit  in  the  Superior  Court  for  the  District  of  Columbia  to 
enjoin  the  public  body  from  withholding  the  record  and  to 
compel  the  production  of  the  requested  record.  Alternatively, 
said  person  may  demand  that  the  Corporation  Counsel  bring 
suit  in  the  name  of  the  District  of  Columbia  in  the  Superior 
Court  for  the  District  of  Columbia  for  the  same  purposes.  The 
Corporation  Counsel  shall  bring  suit  within  10  davs  (exclud- 
ing Saturdays,  Sundays  and  legal  holidays)  of  the  request. 
The  requester  shall  have  an  absolute  right  to  intervene  as  a 
full  party  in  said  suit  at  any  time. 

Subsection  (B)  of  present  Section  7  contains  an  explicit  grant  of 
jurisdiction  to  the  "court",  and  provides  that  there  shall  be  de  iwvo 
review,  that  the  burden  of  proof  shall  be  on  the  public  body  seeking 
to  sustain  the  denial  of  access,  that  m  camera  inspection  of  the  records 
sought  will  be  permitted,  and  that  noncompliance  with  a  court  order 
shall  be  punishable  by  contempt.  Be  novo  review  assures  that  the 
court  is  not  limited  in  anyway  by  prior  actions  of  the  agency,  and 
that  it  will  make  its  own  deteiTnination  of  facts  and  law  independ- 
ently of  what  occurred  on  the  administrative  level.  The  provision 
that  the  couit  in  its  discretion  may  review  in  chambers  any  records 
whose  disclosure  is  sought  is  necessary,  because  the  requester  often 
does  not  have  sufficient  knowledge  of  the  contents  of  records  to  dis- 
prove the  government's  assertions  of  confidentiality  without  inde- 
pendent court  review  of  those  records.  In  view  of  this  handicap  to 
the  person  seeking  disclosure,  we  recommend  that  the  Council  ex- 
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Illicitly  provide  that,  in  the  discretion  of  the  court,  plaintiff',  his  at- 
torney, and  necessary  expert  witnesses  may  view  the  records  sought, 
subject  to  necessary  protective  orders.  Moreover,  all  briefs,  affidavits 
and  other  court  papers,  as  well  as  oral  aiguments,  should  be  open  to 
the  public  unless  all  parties  agree  to  closed  sessions  and  the  court  makes 
a  written  finding  that  extraordinary  circumstances  re(i[uire  closed  pro- 
ceedings and  that  such  closed  pro<:^eedings  are  in  the  public  interest. 
In  no  event  should  closed  proceedings  be  held  unless  all  parties  and 
counsel  are  present.  Closed  proceedings  should  be  extremely  rare.  Thus, 
the  period  at  the  end  of  the  next  to  the  last  sentence  in  subsection  (B) 
should  be  changed  to  a  comma,  and  the  following  words  added  : 

and  other  persons,  including  the  re([uester,  counsel  and  nec- 
essaiy  expert  witnesses  may  be  permitted  to  view  the  records, 
subject  to  necessaiT  protective  ordei-s.  Upon  motion  and  con- 
sent of  all  parties,  if  the  court  makes  a  written  finding  that 
extraordinary  circumstances  require  the  proceedings,  or  por- 
tions thereof,  to  be  closed  to  the  general  public  and  that  such 
closed  proceedings  are  in  the  public  interest,  the  court  may 
order  that  proceedings  be  held  in  the  presence  of  all  parties 
and  counsel  at  which  the  general  public  is  excluded. 

Only  with  the  addition  of  this  provision  can  the  American  system  of 
adversarial  proceedings  be  effective  in  freedom  of  information  cases. 

Three  technical  amendments  to  subsection  (B)  are  also  required. 
First,  when  the  word  "court"  appears  in  the  first  sentence  it  should  be 
replaced  with  the  more  descriptive  words  "Superior  Court  for  the 
District  of  Columbia".  Second,  in  accordance  with  our  suggested  re- 
numbering, "section  7(A)"  in  the  first  sentence  of  subsection  (B) 
should  be  changed  to  "section  5(A)".  Third,  when  the  word  "docu- 
ments" appears  in  the  next  to  last  sentence,  it  should  be  replaced  with 
the  broader  term  "records". 

Subsection  (C)  provides  for  the  expedition  of  court  review  by  the 
requirement  that  suits  under  the  statute  take  precedence  over  other 
matters  on  the  court's  docket,  so  that  the  value  of  eventual  disclosure 
will  not  be  destroyed  by  judicial  delays.  For  the  sake  of  clarity,  we 
recomend  that  the  word  "causes"  be  changed  to  "cases"  both  times 
that  it  appears,  and  that  the  language,  "including  appeals,"  he  added 
after  the  word  "Act"  and  before  the  word  "take". 

Subsection  (D)  provides  that  if  a  person  is  forced  to  go  to  court, 
and  wholly  prevails,  the  government,  not  the  citizen,  shall  pay  the  full 
expenses  of  the  litigation.  In  cases  where  the  requestor  only  .partially 
prevails,  a  reasonable  attorney  fee  award,  or  portion  thereof,  is  leftjto 
the  discretion  of  the  court.  In  no  case  should  attorney  fees  be  awarded 
to  the  Corporation  Counsel,  for  such  intra-government  transfers  would 
simply  add  to  the  costs  of  such  suits  with  no  appreciable  public  bene- 
fit. Should  a  requester  intervene,  however,  he  would  be  eligible  for 
such  fees. 

The  Committee  feels  that  this  cost  shifting  scheme  is  an  important 
provision  that  encourages  self-enforcement  on  the  part  of  public 
bodies.  Freedom  of  Information  cases  rarely,  if  ever,  result  in  finan- 
cial gain  to  the  person  who  sues.  By  providing  for  the  award  of  at- 
torney feels,  citizens  are  encouraged  to  seek  the  release  of  informaf  ion 
wrongfully  withheld.  The  mandatory  award  of  attorney  fees  where 
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a  person  wholly  prevails  should  further  this  end,  and  should  act  to 
inhibit  public  bodies  from  forcing  citizens  to  go  to  court  except  when 
tliere  are  legitimate  reasons  for  nondisclosure.  Full  expenses  should 
also  be  paid  in  most  cases  where  a  requester  substantially,  but  not 
wholly,  prevails.  Of  course,  a  requester  will  have  wholly  prevailed 
when  an  agency  voluntarily  discloses  the  requested  records  as  a  result 
of  the  bringing  of  the  lawsuit,  even  though  the  court  has  not  ordered 
disclosure. 

VIII.    SECTIOX    8  :    PEXALTIES 

This  section  establishes  the  personal  accountability  of  persons  re- 
sponsible for  implementing  the  statute.  The  Committee  generally  sup- 
ports the  concept  of  holding  officials  personally  accountable  for  their 
actions,  and  some  type  of  sanction  against  egregious  violations  ap- 
pears to  be  the  most  effective  way  of  insuring  such  accountability. 
The  1974  amendments  to  the  Federal  Freedom  of  Information  Act 
included  a  provision  for  initiating  sanctions  proceedings  against  re- 
calcitrant employees  and  officials,  and  a  number  of  states  have  en- 
acted freedom  of  information  statutes  which  include  direct  penalty 
provisions  that  are  quite  stringent.  Bee  S.  Rep.  No.  93-854,  93d  Cong., 
2d  Sess.  63-64  (1974)  (list  of  15  states  with  sanctions  provisions  in 
their  public  records  acts).  The  Committee  feels  that,  on  balance,  the 
salutory  effects  of  such  a  provision  outweigh  the  dangers  that  such  a 
provision  will  make  it  more  difficult  for  public  emplovees  to  carrv  out 
their  public  responsibilities.  Cf.  Barr  v.  Matteo,  360  U.S.  564  (1959). 

However,  a  sanctions  provision  could  take  several  different  forms, 
and  none  should  be  adopted  without  close  legislation  scrutiny.  In 
fact,  the  sanctions  provision  in  Bill  1-119  is  not  without  problems: 

(1)  Under  Section  8  of  Bill  1-119,  a  court  may  impose  a  $1,000 
fine  on  any  official  who  violates  the  Act.  Apparently  even  an  innocent 
mistake  on  a  difficult  question  of  law  concerning  whether  a  record  is 
expected  from  mandatory  disclosure  could  result  in  a  fine.  We  believe 
that  this  sanctions  provision  goes  too  far,  and  that  reasonable  mis- 
takes should  be  excused.  The  Federal  Act  presently  requires  courts  to 
ask  whether  agencv  personnel  acted  "arbitrarily  or  capriciously"  (5 
U.S.C.  §  552(A)  (4)  (F) ).  However,  that  standard  of  individual  wil- 
fulness involves  difficult  questions  concerning  an  official's  "state  of 
mind",  and  imduly  limits  the  circumstances  allowing  for  the  impo- 
sition of  sanctions.  Tlie  Committee  feels  that  there  ought  to  be  strong 
incentives  for  employees  to  seek  legal  advice  in  doubtful  cases,  and  that 
sanctions  should  apply  to  egregious  cases  whether  or  not  the  employee 
intended  to  flout  the  law.  The  Committee  recommends  that  the  Council 
adopt  a  standard  that  asks  whether  any  official  or  public  employee 
has  acted  "without  a  reasonable  basis  in  law".  Such  a  standard  insures 
that  honest,  reasonable  mistakes  will  be  excused,  but  that  those  who 
either  wilfully  thwart  the  purpose  of  the  Act  or  act  in  inexcusable  ig- 
norance of  the  Act's  provisions  will  be  subject  to  sanctions.  Public 
officials  must  have  a  reasonable  basis  in  law  for  their  actions. 

(2)  It  should  also  Ix^  made  clear  that  no  official  should  be  fined  or 
otherwise  penalized  without  regard  to  ordinary  standards  of  pro- 
cedural due  process.  Therefore,  tlie  fii*st  word  of  the  sentence,  "Any", 
should  be  preceded  by  the  words  "Upon  motion,  notice  and  hear- 
ing  " 
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(3)  All  ^oveniment  employees,  not  just  District  of  Columbia  "offi- 
cials'', should  be  subject  to  the  sanctions  provision.  Thus,  the  words  "or 
employee"  should  be  added  after  the  words  "Any  official"  and  before 
"who  violates"  in  Section  8. 

(4)  Section  8  provides  for  a  court-imposed  $1,000  fine.  This  is  sim- 
ilar to  the  Indiana  statute  which  provides  that  an  offender  who  vio- 
lates the  terms  of  its  freedom  of  information  law  is  ^ilty  of  a  mis- 
demeanor, and  may  be  fined  up  to  $500  or  Ixi  sentenced  to  jail  for 
a  term  of  up  to  30  days,  or  both.  Burns  Ind.  Stat.  Anno.,  eh.  6,  tit.  57, 
§606  (1970  Supp.).  Florida  law  also  provides  for  criminal  penal- 
ties, and  in  addition  subjects  violators  to  possible  removal  or  impeach- 
ment. Fla.  Stat.  Ann.  ch.  119,  8.02  (1972).  By  contrast,  the  Federal 
Act  provides  that  court  will  merely  determine  whether  the  circum- 
stances of  the  withholding  raise  questions  as  to  whether  agency  per- 
sonnel acted  arbitrarily  or  capriciously.  5  U.S.C.  §  552(a)  (4)  (F). 
Once  such  a  judicial  determination  has  been  made,  the  Civil  Service 
Commission  must  investigate  and  recommend  a  remedy.  The  actual 
implementation  of  these  recommendations  is  left  to  the  administrative 
authority  involved.  The  Committee  recommends  that  the  question  of 
what  sanction  should  be  imposed  on  violators  should  be  answered  only 
after  the  alternatives  have  been  more  fully  explored  in  public  hear- 
ings. 

Incorporating  the  above  suggestions,  and  assuming  that  the  mone- 
tary sanction  is  retained  (and  that  renumbering  is  necessary  because 
of  the  addition  of  new  section  6) ,  the  amended  version  of  this  section 
would  read  as  follows : 

Sec.  9.  Penalties.  Upon  motion,  notice  and  hearing,  any  public 
official  or  employee  who  withholds  records  or  denies  a  request  for 
records  without  a  reasonable  basis  in  law  shall  be  subject  to  a  $1,000 
fine  for  each  offense. 

IX.  NEW  section:  letters  of  denial 

Before  considering  the  present  section  9,  the  Committee  recommends 
the  addition  of  a  new  section  (to  be  numbered  10,  if  our  previous  rec- 
ommendations are  accepted,  and  the  present  §§9  and  10  would  be 
numbered  as  §§11  and  12),  which  would  require:  (a)  that  every 
letter  of  denial  contain  (1)  the  reason  (s)  for  the  denial,  (2)  the 
name  of  the  public  official  or  employee  responsible  for  determining  that 
a  denial  was  warranted,  and  (3)  a  notification  to  the  requester  of  his 
or  her  right  of  appeal  pursuant  to  present  §7(A)  (§5(A)  if  our 
suggested  renumbering  is  adopted)  of  this  Act ;  and  (b)  that  each  pub- 
lic bodv  keep  a  file  of  all  letters  of  denial  that  it  sends  to  a  requester 
of  public  records  from  that  public  body. 

Our  recommended  new  section  10(A)  is  presently  required  by 
§  2(b)  of  Commissioner's  Order  71-370,  excepting  only  that  the  Order 
does  not  require  that  each  denial  name  the  official  who  actually  makes 
the  decision  to  deny.  The  naming  of  such  official  is,  however,  required 
under  a  1974  amendment  to  the  Federal  Freedom  of  Infonnation  Act, 
5  U.S.C.  §  552(a)  (6)  (C).  The  Committee  feels  that  this  requirement 
vv'ill  increase  the  care  with  which  the  responsible  official  makes  each 
determination,  and  will  also  be  useful  should  the  sanctions  provision 
be  invoked.  Section  10(B)  is  also  presently  required  by  Commis- 
sioner's Order  No.  71-370,  §  2(b),  and  is,  in  any  event,  a  good  record- 
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keeping  practice.  Complyincr  with  such  a  provision  should  not  add  any 
significant  burden  upon  public  bodies,  and  will  allow  determinations 
to  be  made  as  to  whether  there  has  been  an  inordinate  number  of 
denials  within  any  particular  public  body.  Additionally,  the  provision 
will  permit  the  Council  to  assess  the  impact  and  efficacy  of  this  Act. 
The  following  language  might  be  added  to  accomplish  the  above : 
Sec.  10.  Letters  of  Denial : 

(A)  Denial  by  a  public  body  of  a  request  for  public  records 
from  that  public  body  shall  contain  at  least  the  following : 

(1)  the  specific  reasons  for  the  denial,  including  cita- 
tions to  the  particular  exception (s)  under  section  8  of 
this  Act  relied  on  as  authority  for  the  denial ; 

(2)  the  name(s)  of  the  public  official (s)  or  employee 
(s)  responsible  for  the  decision  to  deny  the  request :  and 

(3)  notification  to  the  requester  of  any  administrative 
or  judicial  right  to  appeal  under  section  5(A)  of  this  Act. 

(B)  Each  public  body  of  the  District  of  Columbia  shall 
maintain  a  file  of  all  letters  of  denial  of  requests  for  public 
records  from  that  public  body.  This  file  shall  be  made  avail- 
able to  am^  person  on  request. 

Additionally,  the  Council  should  consider  the  possibility  of  includ- 
ing a  specific  reporting  provision,  such  as  was  included  in  1974  amend- 
ments to  the  Federal  Freedom  of  Information  Act,  5  U.S.C.  §  552 (d), 
requiring  all  public  bodies  to  report  annually  such  information  as  the 
total  number  of  denials,  the  exceptions  relied  u})on  for  those  denials 
{e.g.^  exception  1.  fourteen  times,  exception  2.  nineteen  times,  and  so 
forth),  and  the  fees  assessed  under  the  Act.  Whether  the  benefits  of 
such  a  procedure  outweigh  the  expenses  to  the  District  of  Columbia 
Government  can  only  be  determined  through  additional  studies  and 
hearings. 

X.    SECTION    9:    (CODIFICATION    AND    REPEALER) 

In  addition  to  renumbering  this  as  Section  11,  the  letters  (a)  and 
(b)  should  be  replaced  with  the  capital  letters  (A)  and  (B)  to  make 
the  lettering  in  this  section  consistent  with  the  rest  of  tlie  Act.  The 
Committee  recommends  that  the  words  "Codification  and  Repealer" 
l>e  adopted  as  the  title  of  this  Section. 

One  substantive  amendment  is  essential :  the  Committee  recom- 
mends inserting  an  additional  sentence  under  subsection  (b)  :  "All 
laws  of  the  District  of  Columbia  that  are  inconsistent  with  this  Act 
are  to  tlie  extent  of  the  inconsistency  hereby  repealed."  This  insures 
tliat  all  questions  of  disclosure  or  non-disclosure  will  be  determined 
solelv  with  respect  to  this  statute,  and  thus  will  be  easily  accessible 
to  all  members  of  the  public. 

XI.    SECTION    10  :     (EFFECTRTi:    DATE) 

Tliis  section  merely  reserves  to  Congress  the  right  to  disapj^rove  this 
Act  by  concurrent  resolution  within  30  days  from  tlie  date  it  is  trans- 
mitted to  the  Speaker  of  tlie  House  and  the  President  of  the  Senate. 
If,  as  we  suggest,  the  Council  adoi)ts  our  proposed  sections  "6"  and 
"10"  and  renumbers  the  present  sections  accordingly,  then  tliis  sec- 
tion ^'10"  shonhl  b(»  i'onnml)e]-e(l  ;-»s  "12".  Fui'tlieiinore,  the  Commit- 
tee recommends  that  the  words  "Effective  Date"  be  adopted  as  tlie  title 
of  this  section. 
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Appendix  A 

(21  D.C.  Keg.  3608  (June  13,  1975) ) 

Xo.  1-119 

In  the  Council  of  the  District  of  Cohiinbia 

June  10,  1975. 

Councilmember   Arrington   Dixon  introduced  the   following  Bill 

which  was  referred  to  the  Committee  on  Judiciary  and  Criminal  Law. 

A  Bill  to  create  a  Freedom  of  Information  Act ;  to  create  rights  and  i)enalties ; 

and  for  other  purposes 

Be  it  enacted  hy  the  Council  of  the  District  of  Columbia^  That  this 
Act  may  be  cited  as  the  "Freedom  of  Information  Act  of  1975." 

Sec.  2.  Public  Policy.  It  is  hereby  declared  to  be  the  public  policy  of 
the  District  of  Columbia  that  all  persons  are  entitled  to  full  and  com- 
plete information  regarding  the  affairs  of  government  and  the  official 
acts  of  those  who  represent  them  as  public  officials  and  employees.  To 
that  end,  the  provisions  of  this  Act  shall  be  construed  in  every  instance 
with  the  view  toward  complete  public  access. 

Sec.  3(A).  Section  1-1502  of  the  District  of  Columbia  Code  is 
hereby  amended  by  inserting  the  following  after  final";"  in  Sec- 
tion 13:  "(14)  the  term  'public  record'  includes  all  books,  papers, 
maps,  photographs,  cards,  tapes,  recordings,  or  other  documentary 
materials  regardless  of  physical  form  or  characteristics  prepared, 
owned,  used,  in  the  possession  of,  or  retained  by  the  Mayor  and 
agencies." 

(B)  Section  1-1502  of  the  District  of  Columbia  Code  is  hereby 
amended  bv  striking  "(14)",  "(15)",  and  "(16)",  and  inserting 
"  (15) ",  "  (16) ",  and  "  (17) ",  in  lieu  thereof  respectively. 

Sec.  4.  Access  to  Public  Records  from  the  Mayor  and  Agencies — 

(A)  Any  person  has  a  right  to  inspect  or  copy  any  public 
record  of  the  Mayor  or  an  agency,  except  otherwise  expressly 
provided  by  Section  5  (exemptions)  of  tliis  Act  in  accordance 
with  reasonable  rules  concerning  time  and  place  of  access. 

(B)  The  Mayor  or  an  agency  may  establish  and  collect  fees  not 
to  exceed  the  actual  cost  of  searching  for  or  making  copies  of 
records.  Documents  may  be  furnished  without  charge  or  at  a 
reduced  charge  where  the  Mayor  or  agency  determines  that 
waiver  or  reduction  of  the  fee  is  in  the  public  interest  because 
furnishing  the  information  can  be  considered  as  primarily  bene- 
fiting the  general  public.  But  fees  shall  not  be  charged  for  exami- 
nation and  review  to  determine  if  such  documents  are  subject  to 
disclosure. 

(C)  The  Mayor  or  an  agency,  upon  request  for  records  made 
under  this  Act,  shall  ^vithin  fifteen  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  of  the  receipt  of  any  such 
request  notify  the  person  making  such  request  of  its  determination 
and  the  reasons  therefor.  Such  a  determination  shall  constitute 
the  final  opinion  of  the  Mayor  or  an  agency  as  to  the  public  avail- 
ability of  the  requested  public  record. 
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Sec.  5.  Exemptions — 

(A)  The  following  matters  may  be  exempt  from  disclosure 
under  the  provisions  of  this  Act : 

(1)  Trade  secrets,  which  are  defined  as  unpatented,  secret, 
commercially  valuable  plans,  appliances,  formulas,  or  proc- 
esses, which  are  used  for  the  makino:,  preparing,  compound- 
ing, treating,  or  processing  of  articles  or  materials  which  are 
trade  commodities  obtained  from  a  person  and  which  are 
generally  recognized  as  confidential. 

(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  in- 
vasion of  personal  privacy. 

(3)  Records  of  law  enforcement  agencies  not  otherwise 
available  by  law  that  were  compiled  in  the  process  of  detect- 
ing and  investigating  crime  if  the  disclosure  of  the  informa- 
tion would  haiTQ  the  agency  by : 

(a)  disclosing  identity  of  informants  not  otherwise 
known; 

(b)  the  premature  release  of  information  to  be  used  in 
a  prospective  law  enforcement  action ; 

(c)  disclosing  investigatory  tecliniques  not  otherwise 
known  outside  the  government; 

(d)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication; 

(e)  constitute  an  unwarranted  invasion  of  personal 
privacy ; 

(f)  endanger  the  life  or  safety  of  a  law  enforcement 
officer. 

Sec.  6.  Information  '\^niich  Must  be  Public.  Without  limiting  the 
meaning  of  other  sections  of  this  Act,  the  following  categories  of 
information  are  specifically  made  public  information : 

(1)  the  names,  sex,  ethnicity,  salaries,  title,  and  dates  of  em- 
ployment of  all  employees  and  officers  of  the  Mayor  and  an 
agency; 

(2)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

(3)  final  opinions,  including  concurring  and  dissenting  opin-. 
ions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

(4)  those  statements  of  policy  and  interpretations  of  policy, 
Acts,  and  rules  which  have  been  adopted  by  the  Mayor  or  an 
agency; 

(5)  planning  policies  and  goals,  and  interim  and  final  planning 
decisions ; 

(6)  correspondence  and  materials  referred  to  therein,  by  and 
with  the  Mayor  or  an  agency  relating  to  any  regulatoiy,  super- 
visory, or  enforcement  responsibilities  of  the  agency,  whereby 
the  agency  determines,  or  opines  upon,  or  is  asl^ed  to  determine 
or  opine  upon,  the  rights  of  tlie  District,  the  public,  of  any 
private  party ; 

(7)  information  in  or  taken  from  any  account,  voucher,  or  con- 
.    tract  dealing  with  the  receipt  or  expenditure  of  public  or  other 

funds  by  public  bodies; 

(8)  the  minutes  of  all  proceedings  of  all  agencies  and  all  votes 
at  such  proceedings. 
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Sec.  7.  Enforcement — 

(A)  Any  person  denied  the  right  to  inspect  a  public  iword  of 
the  Mayor  or  an  agency  may  petition  the  Corporation  Counsel 
to  review  the  public  record  to  determine  if  it  may  be  withheld 
from  public  inspection,  the  person  seeking  disclosure  may  insti- 
tute proceedings  for  injunctive  or  declaratory  relief  in  the  trial 
court.  If  the  Corporation  Counsel  declares  the  document  to  be  a 
public  record  and  the  government  body  continues  to  withhold  the 
record,  the  Corporation  Counsel  shall  bring  suit  in  the  name  of 
the  District  of  Columbia  in  the  trial  court  to  enjoin  the  agency 
from  withholding  the  records  and  to  compel  the  production  of 
documents  for  the  person  seeking  disclosure. 

(B)  In  any  suit  filed  under  section  7(A)  of  this  Act,  the  court 
has  jurisdiction  to  enjoin  the  Mayor  or  an  agency  from  withhold- 
ing records  and  to  order  the  production  of  any  records  im- 
properly withheld  from  the  person  seeking  disclosure.  The  court 
shall  deteiTnine  the  matter  de  novo  and  the  burden  is  on  the 
Mayor  or  an  agency  to  sustain  its  action.  The  court  may  view  the 
documents  in  controversy  in  camera  before  reaching  a  decision. 
Any  noncompliance  with  the  order  of  the  court  may  be  punished 
as  contempt  of  court. 

(C)  Except  as  to  causes  the  court  considers  of  greater  im- 
portance, proceedings  arising  under  Section  7(A)  of  this  Act 
take  precedence  on  the  docket  over  all  other  causes  and  shall  be 
assigned  for  hearing,  trial  or  argument  at  the  earliest  practicable 
date  and  expedited  in  every  way. 

(D)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy 
of  a  public  record  prevails  in  such  suit,  he  or  she  shall  be  awarded 
reasonable  attomey  fees  and  other  costs  of  litigation.  If  such  per- 
son prevails  in  part,  the  court  may  in  its  discretion  award  him  or 
her  reasonable  attomey  fees  or  an  appropriate  portion  thereof. 

Sec.  8.  Penalties. — Any  official  who  violates  the  provisions  of  this 
Act  shall  be  subject  to  $1,000  fine  for  each  offense. 

Sec.  9(a)  This  Act  shall  be  codified  in  Chapter  15  of  Title  1  of  the 
District  of  Columbia  Code,  as  Section  1-1511. 

(b)  Commissioner's  Order  Xo.  71-370,  issued  November  2,  1971,  is 
hereby  repealed. 

Sec.  10.  This  Act  shall  take  effect  pursuant  to  the  provisions  of 
Sec.  602(c)  of  the  District  of  Columbia  Self-Government  and  Gov- 
ernmental Reorganization  Act. 

Appendix  B 

Commissioner's  Order  Xo.  71-370 

November  2,  1971. 
Subject :  Availability  of  Official  Information  for  Public  Disclosure. 
Originating  Agency  :  Executive  Secretary,  D.C. 

By  virtue  of  the  authority  vested  in  me  by  Reorganization  Plan 
No.  3  of  1967,  it  is  hereby  ordered  that : 

Commissioner's  Order  No.  299.207/1  of  December  27,  1935,  as 
amended  by  Order  of  the  Commissioner  No.  68-211  of  ^March  19, 1968, 
is  hereby  repealed  and  the  following  policies  shall  govern  the  avail- 
ability for  disclosure  by  agencies  of  the  Government  of  the  District 
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of  Columbia  of  official  information  and  records  requested  by  the  gen- 
eral public. 

Sec.  1.  Defixitioxs. — For  the  purposes  of  this  Order,  the  following 
definitions  shall  apply : 

(a)  "Agency"  means  an  office,  department,  division,  board, 
commission,  or  other  entity  of  the  Government  of  the  District  of 
Columbia  under  the  administrative  authority  of  the  Commissioner 
of  the  District  of  Columbia. 

(b)  "Available"  means  keeping  the  record  or  a  duplicate  there- 
of open  for  inspection  and  copying  during  the  normal  business 
hours  of  the  agency. 

(c)  "Categorical  request"  means  any  request  for  all  records 
falling  within  a  reasonably  specific  category  which  conforms  to 
the  definition  of  "identified  records." 

(d)  "Identified  records"  means  any  reasonably  specific  descrip- 
tion of  the  records  sought  which  will  enable  an  agency  employee 
to  locate  the  requested  records  and  would  include  the  general  sub- 
ject matter  of  the  records,  and  the  title  and  dates  of  the  records, 
if  known. 

(e)  "Person"  means  any  member  of  the  general  public,  besides 
persons  legally  authorized  by  other  than  this  Order,  whether  an 
individual,  partnership,  association,  corporation,  or  public  or  pri- 
vate organization. 

(f )  "Public  disclosure"  means  available  to  any  member  of  the 
general  public  besides  persons  legally  authorized  by  other  than 
this  Order. 

(g)  "Records"  means  any  books,  papers,  maps,  photographs  or 
other  documentary  material,  regardless  of  physical  form  or  char- 
acteristics, made  or  received  by  an  agency  of  the  Government  of 
the  District  of  Columbia  in  connection  with  the  transaction  of 
public  business,  and  preserved,  or  appropriate  for  preservation 
by  that  agency  or  its  successor  as  evidence  of  its  organization, 
functions,  decisions,  policies,  procedures,  operations,  or  other  ac- 
tivities of  the  District  Government  or  because  of  the  information- 
al vahie  of  data  contained  therein.  However,  the  term  shall 
not  include  the  compiling  or  processing  of  a  record  not  in  ex- 
istence, or  not  in  the  possession  or  control  of  the  agency,  nor 
shall  it  include  objects  or  articles  such  as  intangible  exhibits, 
models,  and  other  structures  or  equipment. 

Sec.  2.  (a)  Gexeral  Availability  of  Goverxmext  Records. — Upon 
written  request  by  any  person  for  identified  records,  the  agency  of 
the  District  Government  to  which  the  request  is  directed  shall,  not 
later  than  within  ten  working  days,  make  such  records  available. 
Should  the  agency  require  additional  time  to  produce  the  records, 
it  shall  acknowledge  the  request  in  writing  within  such  ten-day  period, 
stating  therein  the  reason  for  the  delay  and  indicating  the  date  on 
which  the  records  shall  be  available.  Grounds  for  delay  beyond  the 
ten-day  period  are :  the  requested  records  are  stored  in  Avhole  or  part 
at  locations  other  than  the  office  having  charge  of  the  records;  the 
request  requires  the  collection  of  a  substantial  number  of  specified 
records;  the  requested  records  have  not  been  located  in  the  course  of 
a  i-outiiie  search  and  additional  efforts  are  requii'ed  to  locate  them;  the 
requested  records  require  examination  and  evaluation  by  personnel 
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having  the  necessary  competence  and  discretion  to  determine  if  they 
are  exempt  from  disclosure  by  section  (3)  (a)  of  this  Order,  or  can  be 
revealed  only  with  appropriate  deletions  as  provided  for  under  section 
(3) (a). 

(b)  If  the  records  requested  are  unavailable  for  disclosure  under 
one  of  the  categories  of  Section  (3)  (a),  the  agency  may  deny  the  re- 
quest, but  in  such  case  it  shall  provide  a  written  denial  to  the  person 
requesting  the  records  within  ten  working  days,  stating  the  reason  for 
the  denial  and  shall  inform  such  person  of  the  review  procedures  pro- 
vided by  section  5  of  this  Order.  The  knowledge  and  responsibility 
of  the  head  of  the  agency  denying  the  request  shall  be  implied  in  every 
written  denial.  Each  agency  of  the  District  Government  shall  main- 
tain a  hie  of  all  letters  of  denial  of  that  agency  which  shall  be  made 
available  on  request. 

(c)  Each  agency  shall  establish  reasonable  procedures  to  carry  out 
this  Order,  including  designation  of  the  place  or  places  at  Avhich  re- 
quests may  be  made  and  publication  of  the  fee  structure  for  dupli- 
cating records  and  for  processing  categorical  requests.  A  request  form 
may  be  provided  but  its  use  may  not  be  required.  Any  written  re- 
quest which  conforms  to  the  definition  of  '^identified  records"  in  sec- 
tion (1)  (d)  shall  be  sufficient  under  this  Order. 

Sec.  3.  Records  Which  May  Be  Withheld  From  Public  Disclo- 
sure.— 

(a)  The  following  records  may  be  withheld  from  public  disclosure : 

(1)  records  specifically  exempted  from  disclosure  by  law; 

(2)  records  in  files  whose  release  would  result  in  a  clearly  un- 
warranted invasion  of  personal  privacy,  except  Avhen  identifying 
references,  such  as  names  and  addresses,  are  deleted; 

(3)  records  in  investigatory  and  inspection  files  compiled  for 
law  enforcement  purposes,  except  to  the  extent  available  by  law 
to  a  party  other  than  an  agency ; 

(4)  records  of  commercial  or  financial  information  obtained 
from  a  person  under  an  agreement  of  confidentiality ;  and 

(5)  records  of  inter-agency  or  intra-agenc}-  communications 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency,  except  that  all  outside  con- 
sultant reports  shall  be  made  available  within  a  reasonable  pe- 
riod of  time,  not  to  exceed  one  year,  from  their  issuance,  and 
further,  that  all  guidelines,  instructions  or  procedures  issued  to 
governmental  personnel  for  the  administration  of  any  public 
laAv,  regulation  or  Order  shall  not  be  considered  inter-agency  or 
intra-agency  communications  under  this  Order. 

(b)  Any  of  the  records  listed  in  subsection  (a),  except  for  records 
listed  in  paragraph  (1),  may  be  made  available  by  the  agency  or 
reviewing  body  if  said  agency  or  reviewing  body  determines  that  no 
unreasonable  interference  with  personal  privacy  or  effective  govern- 
mental operations  shall  result.  Nothing  in  this  Order  shall  authorize 
the  withholding  of  information  or  limit  the  availability  of  records 
to  members  of  Congress  to  any  legally  authorized  governmental  agency 
or  person. 

Sec.  4.  Public  Ixformatiox  Review  Board. — 

(a)  A  Public  Information  Review  Board  is  hereby  established  to 
administer  and  supervise  this  Order  and  to  review  delays  and  denials 
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of  information  by  the  agencies  involved.  The  Review  Board  shall  be 
comprised  of  the  followinjs:  members:  (1)  the  Public  Affairs  Officer 
of  the  District  of  Columbia  or  his  representative,  (2)  the  Corpora- 
tion Counsel  of  the  District  of  Columbia  or  his  representative,  (3) 
the  Director  of  the  Office  of  Planning  and  Management  or  his  repre- 
sentative, and  (4)  two  representatives  appointed  by  the  Commissioner 
of  the  District  of  Columbia  who  shall  represent  the  public.  The  public 
representatives  may  not  be  employees  of  the  District  of  Columbia  and 
shall  serve  a  three-year  term  of  office.  The  Executive  Secretary  of  the 
District  of  Cohimbia  shall  be  a  non- voting  member  of  the  Eeview 
Board,  except  that  he  may  cast  a  vote  to  break  a  tie,  and  he  shall  chair 
the  meetings  of  the  Board. 

(b)  The  Executive  Secretary  of  the  District  of  Columbia  shall  fur- 
nish staff  assistance  to  the  Review  Board,  and  shall  convene  and  pre- 
side over  its  meetings  and  maintain  records  of  its  proceedings.  Three 
members  of  the  Review  Board  shall  constitute  a  quorum.  Three  days' 
notice  shall  be  given  to  each  Board  member  before  each  and  every  meet- 
ing of  the  Board. 

(c)  The  Review  Board  shall  have  the  following  powers  and  respon- 
sibilities : 

(1)  to  review  all  appeals  from  denials  of  access  to  agency  rec- 
ords; and 

(2)  to  review  all  complaints  about  violations  of  time  limits  set 
out  in  section  2  of  this  Order.  If  the  Review  Board  finds  the 
complaint  justified,  it  shall  order  the  agency  to  supply  the  rec- 
ords or  to  issue  an  official  denial  immediately.  A  report  of  the 
failure  or  refusal  of  an  agency  to  comply  with  an  order  of  the 
Review  Board  shall  be  forwarded  to  the  Commissioner  for  ap- 
propriate action. 

Sec.  5.  Review  of  Denials  of  Public  Access  to  Government  Rec- 
ords.— Any  person  denied  access  to  Government  records  by  an  agency 
may  appeal  to  the  Review  Board  established  by  Section  4  of  this 
Order  by  filing,  within  thirty  days  of  such  denial,  a  request  for  review, 
in  writing,  with  the  Executive  Secretary.  The  Board  shall  be  con- 
vened within  twenty  working  days  from  the  time  a  written  appeal 
is  received  by  the  Executive  Secretary.  The  Board  is  authorized  to  re- 
view the  facts  and  rationale  behind  the  agency  action,  including  re- 
view of  the  records  in  question,  and  shall  determine  whether  the 
agency  decision  represents  a  proper  interpretation  and  application  of 
this  Order.  If  the  Board,  after  its  review,  determines  that  the  agency 
in  question  improperly  interpreted  or  applied  provisions  of  this  Order, 
the  Board  shall  so  notify  the  Commissioner  of  the  District  of  Colum- 
bia who  may  issue  a  directive  to  the  agency  ordering  it  to  make  avail- 
able the  records  in  question.  The  decision  of  the  Review  Board  shall 
be  sent  in  writing  to  the  person  making  the  appeal  within  ten  days 
after  the  Board  convenes  to  consider  the  appeal.  A  copy  of  all  deci- 
sions of  the  Review  Board  shall  be  kept  on  file  by  the  Executive  Sec- 
retary and  shall  be  available  to  any  person  on  request. 

Sec.  6.  Effective  Dati:. — The  provisions  of  this  Order  shall  take 
effect  30  days  after  the  date  of  this  Order. 

Walter  E.  Washington, 
Commissioner  of  the  District  of  Columhiou 


119 
Appendix  C 

(Bill  1-119  with  Committee's  Proposed  Amendments) 

A  BILL  To  create  a  Freedom  of  Information  Act ;  to  create  rights  and  penalties  ; 

and  for  other  purposes 

Be  it  enacted  by  the  Council  of  the  District  of  Columbia^  That  this 
Act  may  be  cited  as  the  "Freedom  of  Information  Act  of  1976". 

Sec.  2.  Public  Policy.  It  is  hereby  declared  to  be  the  public  policy  of 
the  District  of  Columbia  that  all  persons  are  entitled  to  full  and  com- 
plete information  regardinof  the  affairs  of  government  and  the  official 
acts  of  those  who  represent  them  as  public  officials  and  employees.  To 
that  end,  the  provisions  of  this  Act  shall  be  construed  in  every  in- 
stance with  the  view  toward  complete  public  access,  and  the  minimiza- 
tion of  costs  and  time  delays  to  persons  requesting  information. 

Sec.  3(A).  Section  1-1502  of  the  District  of  Columbia  Code  is 
hereby  amended  by  inserting  the  following  after  the  final  ";"  in  Sec- 
tion 13 : 

(14)  the  term  "public  body"  includes:  (A)  every  officer, 
agency,  department,  division,  bureau,  board,  or  body  in  the  execu- 
tive branch  of  the  Government  of  the  District  of  Columbia;  (B) 
every  officer,  board,  commission,  council,  or  committee  in  the  legis- 
lative branch  of  the  Government  of  the  District  of  Columbia ;  and 
(C)  every  officer,  judge,  court,  board,  department,  commission, 
council  or  agency  in  the  judicial  branch  of  the  Government  of 
the  District  of  Columbia ; 

(15)  the  term  "public  record"  includes  all  books,  papers,  maps, 
photographs,  cards,  tapes,  recordings,  or  other  documentary  ma- 
terials regardless  of  physical  form  or  characteristics  prepared, 
owned,  used,  in  the  possession  of,  or  retained  by  a  public  body; 

(16)  "adjudication"  means  agency  process  for  the  formulation 
of  an  order. 

(B)  Section  1-1502  of  the  District  of  Columbia  Code  is  hereby 
amended  by  striking  "  (14) ", "  (15) ",  and  "  (16) ",  and  inserting  "  (17) ", 
"(18)",  and  "(19)",  in  lieu  thereof  respectively. 

Sec.  4.  Right  of  Access  to  Public  Records;  Allowable  Costs;  Time 
Limits — 

(A)  Any  person  has  a  right  to  inspect  and,  at  his  or  her  discre- 
tion, to  copy  any  public  record  of  a  public  body,  except  as  other- 
wise expressly  provided  by  Section  8  (exceptions)  of  this  Act,  in 
accordance  Avith  reasonable  rules  that  may  be  issued  after  notice 
and  comment  by  a  public  body  concerning  time  and  place  of 
access. 

(B)  The  public  body,  upon  request  for  public  records  made 
under  this  Act,  shall  within  fifteen  days  (excepting  Saturdays, 
Sundays,  and  legal  holidays)  of  the  receipt  of  any  such  request 
notify  the  person  making  such  request  of  its  determination  and 
the  reasons  therefor.  Such  a  determination  shall  constitute  the 
final  opinion  of  the  public  body  as  to  the  public  availability  of  the 
requested  public  record.  Any  failure  on  the  part  of  a  public  body 
to  comply  with  a  request  under  subsection  (A)  within  the  time 
provisions  of  this  subsection  shall  be  deemed  a  denial  of  the 
request. 
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(C)  The  public  body  may  establish  and  collect  fees  not  to  ex- 
ceed the  actual,  direct  cost  of  searching  for  or  making  copies  of 
public  records.  But  fees  shall  not  be  charged  for  examination  and 
review  to  determine  if  such  public  records,  or  portions  of  public 
records,  are  subject  to  disclosure.  Piiblic  records  shall  be  fur- 
nished without  charge  or  at  a  reduced  charge  when  furnishing  the 
information  can  be  considered  as  primarily  benefiting  the  general 
public. 
Sec.  5.  Administrative  Appeals  and  Enforcement — 

(A)  Any  person  denied  the  right  to  inspect  a  public  record  of 
a  public  body  may  petition  the  Corporation  Counsel  to  review  the 
public  record  to  determine  whether  it  may  be  withheld  from  pub- 
lic inspection.  This  determination  shall  be  made  A\athin  20  days 
(excluding  Saturdays,  Sundays,  and  legal  holidays)  of  the 
submission  of  the  petition. 

( 1 )  If  the  Corporation  Counsel  denies  the  petition,  the  per- 
son seeking  disclosure  may  institute  proceedinsjs  for  injunc- 
tive or  declaratory  relief  in  the  Superior  Court  for  the 
District  of  Columbia. 

(2)  If  the  Corporation  Counsel  decides  that  the  public 
record  may  not  be  withheld,  he  shall  order  the  public  body  to 
disclose  the  record  immediately.  If  the  public  body  continues 
to  withhold  the  record,  the  person  seeking  disclosure  may 
bring  suit  in  the  Superior  Court  for  the  District  of  Columbia 
to  enjoin  the  public  body  from  withholding  the  record  and  to 
compel  the  production  of  the  requested  record.  Alternatively, 
said  person  may  demand  that  the  Corporation  Counsel  bring 
suit  in  the  name  of  the  District  of  Columbia  in  the  Superior 
Court  for  the  District  of  Columbia  for  the  same  purposes. 
The  Corporation  Counsel  shall  bring  suit  within  10  days  (ex- 
cluding Saturdays,  Sundays,  and  legal  holidays)  of  the  re- 
quest. The  requester  shall  have  an  absolute  right  to  intervene 
as  a  full  party  in  said  suit  at  any  time. 

(B)  In  any  suit  filed  under  section  5(A)  of  this  Act,  the  Supe- 
rior Court  for  the  District  of  Columbia  has  jurisdiction  to  enjoin 
the  public  body  from  withholding  records  and  to  order  the  pro- 
duction of  any  records  improperly  withheld  from  the  person  seek- 
ing disclosure.  The  court  shall  determine  the  matter  de  novo  and 
the  burden  is  on  the  public  body  to  sustain  its  action.  The  court 
may  view  the  records  in  controversy  in  camera  before  reaching  a 
decision,  and  other  persons,  including  the  requester,  counsel  and 
necessary  expert  witnesses  may  be  permitted  to  view  the  records, 
subject  to  necessary  protective  orders.  Upon  motion  and  consent 
of  all  parties,  if  the  court  makes  a  written  finding  that  extraor- 
dinary circumstances  require  the  proceedings,  or  portions  thereof, 
to  be  closed  to  the  general  public  and  that  such  closed  pro- 
ceedings are  in  the  public  interest,  the  court  may  order  that 
proceedings  be  held  in  the  presence  of  all  parties  and  counsel  at 
which  the  general  public  is  excluded.  Any  noncompliance  with  the 
order  of  the  court  may  be  punished  as  contempt  of  court. 

(C)  Except  as  to  cases  the  court  considers  of  greater  impor- 
tance, proceedings  arising  under  section  5  (A)  of  this  Act,  includ- 
ing appeals,  take  precedence  on  the  docket  over  all  other  cases  and 
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shall  be  assigned  for  hearing,  trial  or  argument  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

(D)   If  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy 
of  a  public  record  prevails  in  such  suit,  he  or  she  shall  be  awarded 
reasonable  attorney  fees  and  other  costs  of  litigation.  If  such 
person  prevails  in  part,  the  court  may  in  its  discretion  award  him 
or  her  reasonable  attorney  fees  or  an  appropriate  portion  thereof. 
Sec.  6.  Recording  of  Final  Votes.  Each  public  body  liaving  more 
than  one  member  shall  maintain  and  make  available  for  public  inspec- 
tion a  record  of  the  final  votes  of  each  member  in  each  proceeding  of 
that  public  body. 

Sec.  7.  Information  Which  Must  Be  Public.  Without  limiting  the 
meaning  of  other  sections  of  this  Act,  the  following  categories  of  in- 
formation are  specifically  declared  to  be  public  information,  except  in 
extraordinary  circumstances  where  an  exception  from  disclosure  ap- 
plies and  the  policy  reasons  for  that  exception  clearly  outweigh  the 
public  interest  in  disclosure  in  the  particular  case : 

(1)  the  names,  sex,  ethnicity,  salaries,  title,  and  dates  of 
employment  of  all  employees  and  officers  of  a  public  body ; 

(2)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

(3)  final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

(4)  those  statements  of  policy  and  interpretations  of  policy 
Acts,  and  rules  which  have  }3een  adopted  by  a  public  body ; 

(5)  correspondence  and  materials  referred  to  therein,  by  and 
wdth  a  public  body  relating  to  any  regulatory,  supervisory,  or 
enforcement  responsibilities  of  the  public  body,  whereby  the  pub- 
lic body  determines,  or  states  an  opinion  upon,  or  is  asked  to 
determine  or  state  an  opinion  upon,  the  rights  of  the  District,  the 
public,  or  any  private  party ; 

(6)  information  in  or  taken  from  any  account,  voucher,  or  con- 
tract dealing  Avith  the  receipt  or  expenditure  of  public  or  other 
funds  by  public  bodies ; 

(7)  the  minutes  of  all  proceedings  of  all  public  bodies  and  all 
votes  of  each  member  of  each  public  body  at  such  proceedings ; 

(8)  facts,  analysis  or  evaluation  of  facts,  or  summaries  of 
facts. 

Sec.  8  Exceptions  from  ^laudatory  Disclosure — 

(A)  The  following  matters  may  be  withheld  from  disclosure 
under  the  provisions  of  this  Act,  but  these  exceptions  from  man- 
datory disclosure  only  permit,  and  never  require,  withholding 
by  a  public  body : 

(1)   Confidential  commercial  or  financial  information  to 
the  extent  that  disclosure  would : 

(a)  result  in  substantial  and  unfair  competitive  injury 
to  the  submitter  of  that  infonnation  to  a  public  body,  if 
the  submitter  has  specifically  requested  that  the  informa- 
tion not  be  made  public,  or,  if  submitted  prior  to  the  ef- 
fective date  of  this  Act,  such  a  request  is  reasonably  to  be 
implied  from  the  circumstances  of  the  submission :  or 

(b)  lead  to  serious,  undue,  financial  speculations  in 
currencies,  securities,  or  commodities. 
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(2)  Information  of  a  personal  nature  where  the  public 
disclosure  thereof  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

( 3 )  Public  records  of  law  enforcement  agencies  that  were 
compiled  as  part  of  an  investigation  for  law  enforcement 
purposes,  if  the  disclosure  of  the  information  would  harm 
the  agency  by : 

( a )  disclosing  the  identity  of  informants  not  generally 
known  outside  the  government ; 

(b)  the  premature  release  of  information  to  be  used 
in  a  prospective  law  enforcement  action ; 

(c)  disclosing  investigatory  tecliniques  not  generally 
known  outside  the  government ; 

(d)  depriving  a  person  of  a  right  to  a  fair  trial  or 
an  impartial  adjudication ; 

(e)  endangering  the  life  or  safety  of  a  law  enforce- 
ment officer. 

(4)  Inter-public  body  and  intra-public  body  communica- 
tions, but  only  to  the  extent  that  they  do  not  fall  within  Sec- 
tion 6,  involving 

(a)  deliberations  among  judges  concerning  prospec- 
tive judicial  decisions; 

(b)  information  routinely  protected  by  the  attorney 
work-product  or  attorney-client  privileges;  and 

(c)  recommendations  made  by  advisers  on  policy- 
making, adjudicatory,  rule-making,  or  judicial  decisions. 
Provided  that  this  subsection  shall  not  protect  from  dis- 
closure inter-public  body  communications  between  any 
two  or  three  branches  of  the  District  of  Columbia  Gov- 
ernment as  defined  in  subsections  (A),  (B),  and  (C)  of 
Section  3  of  this  Act. 

(5)  Test  questions  and  answers  to  be  used  in  future  li- 
cense employment,  or  academic  examinations,  but  not  pre- 
viously administered  examinations  or  answers  to  questions 
thereon. 

(B)  Any  reasonably  segregable  portion  of  a  public  record  shall 
be  provided  to  any  person  requesting  such  record  after  deletion 
of  those  portions  which  may  be  withheld  from  disclosure  under 
subsection  (A). 

(C)  No  public  record  shall  be  withheld  for  any  reason  other 
than  those  that  are  specifically  enumerated  in  subsection   (A). 

Sec.  9.  Penalties.  Upon  motion,  notice  and  hearing,  any  public  of- 
ficial or  employee  who  withholds  records  or  denies  a  request  for  rec- 
ords witliout  a*^  reasonable  basis  in  law  shall  be  subject  to  a  $1000  fine 
for  each  offense. 

Sec.  10.  letters  of  Denial — 

(A)  Denial  by  a  public  body  of  a  request  for  public  records 
from  that  public  body  shall  contain  at  least  the  following:^ 

(1)  the  specific  reasons  for  tlie  denial,  including  citations 
to  the  particular  exception  (s)  under  section  8  of  this  Act 
relied  on  as  autlioritv  for  the  denial ; 

(2)  the  name(s)*of  the  public  official(s)  or  employee(s) 
responsible  for  the  decision  to  deny  request ;  and 
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(3)  notification  to  the  requester  of  any  administrative  or 
judicial  right  to  appeal  under  section  r)(A)    of  this  Act. 
(13)   Each  public  body  of  the  District  of  Cohunbia  shall  main- 
tain a  file  of  all  letters  of  denial  of  requests  for  public  records 
from  that  public  body.  This  file  shall  be  made  available  to  any 
person  on  request. 
Sec.  11(A).  Codification  and  Repealer.  This  Act  shall  be  codified 
in  Chapter  15  of  Title  1  of  the  District  of  Columbia  Code,  as  Section 
1-1511. 

(B)  Commissioner's  Order  No.  71-370,  issued  November  2,  1971, 
is  hereby  repealed.  All  laws  of  the  District  of  Columbia  that  are  in- 
consistent with  this  Act  are  to  the  extent  of  the  inconsistency  hereby 
repealed. 

Sec.  12.  Effective  Date.  This  Act  shall  take  effect  pursuant  to 
the  provisions  of  Sec.  602(c)  of  the  District  of  Columbia  Self-Gov- 
ernment  and  Governmental  Reorganization  Act. 


30-272   O  -  78 
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A  Bill  to  create  a  Freedom  of  Information 
Act;  to  create  rights  and  penalties;  and 
for  other  purposes. 

BE  IT  ENACTED  BY  THE  COUNCIL  OF  THE 

DISTRICT  OF  COLUMBIA, 
That  this  Act  may  l)c  cited  as  the  "Freedom  of 
Information  Act  of  1975." 


Bill  1-119  with  Comnittee's 
Proposed  Amendments 

A  Bill  to  create  a  Freedom  of  Information 
Act;  to  create  rights  and  penalties;  and 
for  other  purposes. 

BE  IT  ENACTED  BY  THE  COUNCIL  OF  THE 

DISTRICT  OF  COLUMBIA, 
That  this  Act  may  be  cited  as  the  "Freedom  of 
Information  Act  of  1976". 


Sec.  2.   Public  Policy.   It  is  hereby  declared 
to  be  the  public  policy  of  the  District  of  Columbia 
that  all  persons  are  entitled  to  full  and  complete 
Inf.irniatloM  ri-v.ird  inr,  t  hi-  affairs  nf  j-.overnmcnt  and 
the  official  acts  of  tliosi-  who  represent  tlu-in 
as  public  officials  and  employees.   To  that  end, 
the  provisions  of  this  Act  shall  be  construed  in 
every  instance  with  the  view  toward  complete 
public  access. 


Sec.  2.   Public  Policy.   It  is  hereby  declared 
to  be  the  public  policy  of  the  District  of  Columbia 
that  all  persons  are  entitled  to  full  and  complete 
information  rf|;ardlng  the  affairs  of  government 
and  the  official  acts  of  those  who  represent  them 
as  public  officials  and  employees.   To  that  end, 
the  provisions  of  this  Act  shall  be  construed  in 
every  instance  with  the  view  toward  complete 
public  access,  and  the  minimization  of  costs  and 
time  delays  to  persons  requesting  information. 


Sec.  3(A).  Section  1-1502  of  the  District 
of  Columbia  Code  is  hereby  amended  by  Inserting 
the  following  after  the  final  ";"  in  Section  13: 


"(li)  the  term  'public  record'  includes  all 
books,  papers,  maps,  photographs,  cards, 

■tapes,  recordings,  or  other  documentary 
materials  regardless  of  physical  form  or 
characteristics  prepared,  owned,  used,  in 
the  possession  of,  or  retained  by  the  Mayor 
and  agencies." 


Sec.  3(A).  Section  1-1502  of  the  District 
of  Columbia  Code  is  hereby  amended  by  inserting 
the  following  after  the  final  ";"  in  Section  13: 

(14)  the  term  "public  body"  includes: 

(A)  every  officer,  agency,  department,  divi- 
sion, bureau,  board,  or  body  in  the  executive 
branch  of  the  Government  of  the  District  of 
Columbia;  (B)  every  officer,  board,  commis- 
sion, council,  or  committee  in  the  legislative 
branch  of  the  Government  of  the  District  of 
Columbia;  and  (C)  every  officer,  judge, 
court,  board,  department,  commission,  council 
or  agency  in  the  judicial  branch  of  the 
Government  of  the  District  of  Columbia; 

(15)  the  term  "public  record"  includes  all 
booi<s,  papers,  maps,  photographs,  cards, 
tapes,  recordings,  or  other  documentary 
materials  regardless  of  physical  form  or 
characteristics  prepared,  owned,  used.  In 
the  possession  of,  or  retained  by  a  public 
body; 

(16)  "adjudication"  means  agency  process  for 
the  formulation  of  an  order. 


(B)  Section  1-1502  of  the  District  of 
Columbia  Code  is  hereby  amended  by  striking 
"(14)",  "(15)",  and  "(16)",  and  inserting 
"(15)",  "(16)",  and"(17)",  in  lieu  thereof 
respectively. 

Sec.  4.   Access  to  Public  Records  from  the 

Mayor  and  Agencies. 
(A)  Any  person  has  a  right  to  inspect  or 
copy  any  public  record  of  the  Mayor  or  an 
agency,  except  otherwise  expressly  pro- 
vided by  Section  5  (exemptions)  of  this 
Act  in  accordance  with  reasonable  rules 
concerning  time  and  place  of  access. 


(B)  Section  1-1502  of  the  District  of  Columbia 
Code  is  hereby  amended  by  striking  "(14)", 
"(15)",  and  "(16)",  and  inserting  "(17)", 
"(18)",  and  "(19)",  in  lieu  thereof  respec- 
tively. 

Sec.  4.   Right  of  Access  to  Public  Records; 

Allowable  Costs;  Time  Limits. 
(A)  Any  person  has  a  right  to  inspect  and, 
at  his  or  her  discretion,  to  copy  any  public 
record  of  a  public  body,  except  as  otherwise 
expressly  provided  by  Section  8  (exceptions) 
of  this  Act,  in  accordance  with  reasonable 
•  rules  that  may  be  issued  after  notice  and 
comment  by  n  public  body  cnncornlng  time 
and  place  of  access. 
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(B)  The  Mayor  or  an  agency  may  establish 
and  collect  fees  not  to  exceed  the  actual 
cost  of  searching  for  or  making  copies  of 
records.   Dociments  may  be  furnished  without 
charge  or  at  a  reduced  charge  where  the 
Mayor  or  igency  determines  that  wiaver  or 
reduction  of  the  fee  Is  in  the  public  Inter- 
est because  furnishing  the  information  can 
be  considered  as  primarily  benefiting  the 
general  public.   But  fees  shall  not  be 
charged  for  examination  and  review  to  deter- 
mine if  such  documents  arc  subject  to  dls- 


(C)   The  public  body  nay  establish  and 
collect  fees  not  Co  exceed  the  (ctual, 
direct  cost  of  searching  for  or  making 
copies  of  public  records.   But  fees  shall 
not  be  charged  for  examination  and  review 
to  determine  If  such  public  records,  or 
portions  of  public  records,  are  subject  to 
disclosure.   Public  records  shall  be  fur- 
nished without  charge  or  at  a  reduced  charge 
when  furnishing  the  information  can  be 
considered  as  primarily  benefiting  the 
general  public. 


(C)  The  Mayor  or  an  agency,  upon  request 
for  records  made  under  this  Act,  shall 
within  fifteen  days  (excepting  Saturdays, 
Sundays,  and  legal  public  holidays)  of  the 
receipt  of  any  such  request  notify  the 
person  making  such  request  of  Its  determi- 
nation and  the  reasons  therefor.   Such  a 
determination  shall  constitute  the  final 
opinion  of  the  Mayor  or  an  agency  as  to  the 
public  availability  of  the  requested  public 
record. 


(B)  The  public  body,  upon  request  for  public 
records  made  under  this  Act,  shall  within 
fifteen  days  (excepting  Saturdays,  Sundays, 
and  legal  holidays)  of  the  receipt 
of  any  such  request  notify  the  person  makin 
such  request  of  Its  determination  and  the 
reasons  therefor.   Such  a  determination 
shall  constitute  the  final  opinion  of  the 
public  body  as  to  the  public  availability 
of  the  requested  public  record.   Any  failur. 
on  the  part  of  a  public  body  to  comply  with 
a  request  under  subsection  (A)  within  the 
time  provisions  of  this  subsection  shall  be 
deemed  a  denial  of  the  request. 


Sec.  5.   Exemptions. 

(A)  The  following  matters  may  be  exempt  from 

disclosure  under  the  provisions  of  this  Act: 


Sec.  8.   Exceptions  from  Mandatory 

Disclosure. 
(A)  The  following  matters  may  be  withheld 
from  disclosure  under  the  provisions  of 
this  Act,  but  these  exceptions  from  manda- 
tory disclosure  only  permit,  and  never 
require,  withholding  by  a  public  body: 


(1)  Trade  secrets,  which  are  defined 
as  unpatented,  secret,  commercially 
valuable  plans,  appliances,  formulas, 
or  processes,  which  are  used  for  Che 
making,  preparing,  compounding, 
treating,  or  processing  of  articles 
or  materials  which  are  trade  commodi- 
ties obtained  from  a  person  and  which 
are  generally  recognized  as  confidential. 


(1)   Confidential  commercial  or 
financial  information  to  the  extent 
that  disclosure  would: 

(a)  result  in  substantial 
and  unfair  competitive 
injury  to  the  submitter  of 
that  information  to  a  public 
body,  if  the  submitter  has 
specifically  requested  that  the 
information  not  be  made  public, 
or,  if  submitted  prior  to  the 
effective  date  of  this  Act,  such 
a  request  is  reasonably  to  be 
implied  from  the  circumstances 
of  the  submission;  or 

(b)  lead  to  serious,  undue,  finan- 
cial speculations  in  currencies, 
securities,  or  commodities. 


(2)  Information  of  a  personal  nature 
where  Che  public  disclosure  thereof 
would  constitute  a  clearly  unwarranted 
Invasion  of  personal  privacy. 


(2)  Information  of  a  personal  nature 
where  the  public  disclosure  thereof 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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(3)  Records  of  law  enforcement  agencies 
not  otherwise  available  by  law  that 
were  compiled  in  the  process  of  detect- 
ing and  investigating  crime  if  the  dis- 
closure of  the  information  would  harm 
the  agency  by: 


(3)  Public  records  of  law  enforcement 
agencies  that  were  compiled  as  part  of 
an  investigation  for  law  enforcement 
purposes,  if  the  disclosure  of  the 
information  would  harm  the  agency  by: 


disclosing  identity  of  infor- 

nts  not  otherwise  known; 


(a)  disclosing  the  Identity  of 
informants  not  generally  known 
outside  the  government; 


b.  the  premature  release  of  infor- 
mation to  be  used  in  a  prospective 
law  enforcement  action; 


(b)  the  premature  release  of 
information  to  be  used  in  a 
prospective  law  enforcement 
action; 


c.  disclosing  investigatory  tech- 
niques not  otherwise  known  outside 
the  government; 


(c)  disclosing  investigatory 
techniques  not  generally  known 
outside  the  government; 


d.  deprive  a  person  of  a  right  to 
a  fair  trial  or  an  impartial  adju- 
dication; 


(d)  depriving  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 


e.  constitute  an  anwarrantec 
vasion  of  personal  privacy; 


f.  endanger  the  life  or  safety  of 
a  law  enforcement  officer. 


(e)  endangering  the  life  or 
safety  of  a  law  enforcement 
officer. 


(4)  Inter-public  body  and  intra- 
public  body  coramunications,  but  only 
to  the  extent  that  they  do  not 

fall  within  Section  6,  involving: 

(a)  deliberations  among  judges 
concerning  prospective  judicial 
decisions: 

(b)  information  routinely  pro- 
tected by  the  attorney  work- 
product  or  attorney-client 
privileges:  and 

(c)  recommendations  made  by 
advisers  on  policymaking,  adju- 
dicatory, rule-making,  or  judicial 
decisions. 

Provided  that  this  subsection  shall  not 
protect  from  disclosure  inter-public  body 
communications  between  any  two  or  three 
branches  of  the  District  of  Columbia 
Government  as  defined  in  subsections  (A) , 
(B),and  (C)  of  Section  3  of  this  Act. 

(5)  Test  questions  and  answers  to  be 
used  in  future  license,  employment,  or 
academic  examinations,  but  not  pre- 
viously administered  examinations  or 
answers  to  questions  thereon. 

(B)  Any  reasonably  segregable  portion  of  a 
public  record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
those  portions  which  may  be  withheld  from 
disclosure  under  subsection  (A) . 

(C)  No  public  record  shall  be  withheld  for 
any  reason  other  than  those  that  are  speci- 
fically enumerated  in  subsection  (A). 
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Sec.  6.  Informadon  Which  Muse  be  Public. 
Without  limiting  the  meaning  of  other  sections 
of  this  Act,  the  following  categories  of  infor- 
mation are  specifically  made  public  infomation: 


Sec.  7.   Information  Which  Must  Be  Public. 
Without  limiting  the  meaning  of  other  sections 
of  this  Act,  the  following  categories  of 
Infomation  are  specifically  declared  to  be 
public  information,  except  In  extraordinary 
circumstances  where  an  exception  from  dis- 
closure applies  and  the  policy  reasons  for 
that  exception  clearly  outweii^h  the  public 
interest  in  disclosure  in  the  particular 
case : 


(1)  the  names,  sex,  ethnicity,  salaries, 
title,  and  dates  of  employment  of  all  em- 
ployees and  officers  of  the  Mayor  and  an 
agency; 


(1)  the  names,  sex,  ethnicity,  salaries, 
title,  and  dates  of  employment  of  all 
employees  and  officers  of  a  public  body; 


(2)  administrative  staff  manuals  and  instrt 
tions  to  staff  that  affect  a  member  of  the 
public ; 


(2)  administrative  staff  manuals  and 
Instructions  to  staff  that  affect  a 
member  of  the  public; 


(3)  final  opinions,  including  concurring  and 
dissenting  opinions,  as  well  as  orders,  made 
in  the  adjudication  of  cases; 


(3)  final  opinions,  including  concurring 
and  dissenting  opinions,  as  well  as 
orders,  made  in  the  adjudication  of 
cases ; 


(4)  Chose  statements  of  policy  and  interpt 
cations  of  policy.  Acts,  and  rules  which 
have  been  adopted  by  the  Mayor  or  an  agenc 


(4)  those  statements  of  policy  and  inter 
pretations  of  policy.  Acts,  and  rules 
which  have  been  adopted  by  a  public 


(5)  planning  policies  and  goals,  and  interim 
and  final  planning  decisions; 


(6)  correspondence  and  materials  referred 
to  therein,  by  and  with  the  Mayor  or  an 
agency  relating  to  any  regulatory,  super- 
visory, or  enforcement  responsibilities  of 
the  agency,  whereby  the  agency  determines, 
or  opines  upon,  or  is  asked  C3  determine 
or  opine  upon,  the  rights  of  the  District, 
the  public,  of  any  private  party; 


(S)  correspondence  and  materials 
referred  to  therein,  by  and  with  a 
public  body  relating  to  any  regulatory, 
supervisory,  or  enforcement  responsi- 
bilities of  the  public  body,  whereby 
the  public  body  determines,  or  states 
an  opinion  upon,  or  is  asked  to  deter- 
mine or  state  an  opinion  upon,  the 
rights  of  the  District,  the  public,  or 
any  private  party; 


(7)  information  in  or  taken  from  any 
account,  voucher,  or  contract  dealing  with 
the  receipt  or  expenditure  of  public  or 
other  funds  by  public  bodies; 


(6)  information  in  or  taken  from  any 
account,  voucher,  or  contract  dealing 
with  the  receipt  or  expenditure  of 
public  or  other  funds  by  public  bodies; 


(8)  the  minutes  of  all  proceedings  of  all 
agencies  and  all  votes  at  such  proceedings. 


(7)  the  minutes  of  all  proceedings  of 
all  public  bodies  and  all  votes  of  each 
member  of  each  public  body  at  such 
proceedings; 


(8)  facts,  analysis  or  evaluation  of 
facts,  or  summaries  of  facts. 
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Sec.  7.   Enforcement. 

(A)  Any  person  denied  the  right  to  inspect 
a  public  record  of  the  Mayor  or  an  agency 
may  petition  the  Corporation  Counsel  to 
review  the  public  record  to  detemine  if 
it  may  be  withheld  from  public  inspection, 
the  person  seeking  disclosure  may  institute 
proceedings  for  injunctive  or  declaratory 
relief  in  the  trial  court.   If  the  Corpo- 
ration Counsel  declares  the  document'  to  be 
a  public  record  and  the  government  body 
continues  to  withhold  the  record,  the 
Corporation  Counsel  shall  l)ring  suit  in  the 
name  of  the  District  of  CoUimliia  in  the 
trial  court  to  enjoin  the  agency  from  with- 
holding the  records  and  to  compel  the  pro- 
duction of  documents  for  the  person  seeking 
disclosure. 


Sec.  5.   Administrative  Appeals  and 

Enforcement. 
(A)  Any  person  denied  the  right  to  inspect 
a  public  record  of  a  public  body  may  petition 
the  Corporation  Counsel  to  review  the  public 
record  to  determine  whether  it  may  be  with- 
held from  public  inspection.   This  determi- 
nation shall  be  made  within  20  days  (exclu- 
ding Saturdays,  Sundays,  and  legal  holidays) 
of  the  submission  of  the  petition. 

(1)  If  the  Corporation  Counsel  denies 
the  petition,  the  person  seeking  dis- 
closure may  institute  proceedings  for 
injunctive  or  declaratory  relief  in 
the  Sunerior  Court  for  the  District  of 
Columbia. 

(2)  If  the  Corporation  Counsel  decides 
that  the  public  record  may  not  be  with- 
held, he  shall  order  the  public  body  to 
disclose  the  record  immediately.   If 
the  public  body  continues  to  withhold 
the  record,  the  person  seeking  disclo- 
sure may  bring  suit  in  the  Superior 
Court  for  the  District  of  Columbia  to 
enjoin  the  public  body  from  withholding 
the  record  and  to  compel  the  production 
of  the  requested  record.   Alternatively, 
said  person  may  demand  that  the  Corpo- 
ration Counsel  bring  suit  in  the  name 

of  the  District  of  Columbia  in  the 
Superior  Court  for  the  District  of 
Columbia  for  the  same  purposes.   The 
Corporation  Counsel  shall  bring  suit 
within  10  days  (excluding  Saturdays, 
Sundays,  and  legal  holidays)  of  the 
request.   The  requester  shall  have  an 
absolute  right  to  intervene  as  a  full 
party  in  said  suit  at  any  time. 


(B)  In  any  suit  filed  under  section  7(A) 
of  this  Act,  the  court  has  jurisdiction  to 
enjoin  the  Mayor  or  an  agency  from  with- 
holding records  and  to  order  the  production 
of  any  records  improperly  withheld  from 
the  person  seeking  disclosure.   The  court 
shall  determine  the  matter  de  novo  and  the 
burden  is  on  the  Mayor  or  an  agency  to  sus- 
tain its  action.   The  court  may  view  the 
documents  in  controversy  in  camera  before 
reaching  a  decision.   Any  noncompliance  with 
the  order  of  the  court  may  be  punished  as 
contempt  of  court. 


(B)  In  any  suit  filed  under  section  5(A)  of 
this  Act,  the  Superior  Court  for  the  District 
of  Columbia  has  jurisdiction  to  enjoin  the 
public  body  from  withholding  records  and  to 
order  the  production  of  any  records  improperly 
withheld  from  the  person  seeking  disclosure. 
The  court  shall  determine  Che  matter  de  novo 
and  the  burden  is  on  the  public  body  to  sus- 
tain its  action.   The  court  may  view  the 
records  in  controversy  in  camera  before 
reaching  a  decision,  and  other  persons, 
including  the  requester,  counsel  and  neces- 
sary expert  witnesses  may  be  permitted  to 
view  the  records,  subject  to  necessary  pro- 
tective orders.   Upon  motion  and  consent  of 
all  parties,  if  the  court  makes  a  written 
finding  that  extraordinary  circumstances 
require  the  proceedings,  or  portions  thereof, 
to  be  closed  to  the  general  public  and  that 
such  closed  proceedings  are  in  the  public 
interest,  the  court  may  order  that  proceed- 
ings be  held  in  the  presence  of  all  parties 
and  counsel  at  which  the  general  public  is 
excluded.   Any  noncompliance  with  the  order 
of  the  court  may  be  punished  as  contempt 
of  court. 
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(C)  Except  as  to  causes  the  court  considers 
of  greater  importance,  proceedings  arising 
under  Section  7(A)  of  this  Act  take  pre- 
cedence on  the  docket  over  all  other  causes 
and  shall  be  assigned  for  hearing,  trial  or 
argument  at  the  earliest  practicable  date 
and  expedited  in  every  way. 

(D)  If  a  person  seeking  the  right  to  inspect 
or  to  receive  a  copy  of  a  public  record  pre- 
vails in  such  suit,  ho  or  she  shall  be 
awarded  reasonable  attorney  fees  and  other 
costs  of  litigation.   If  such  person  prevails 
in  part,  tlie  cmirt  may  in  its  discretion 
award  him  i>r  her  roasnn.il)le  altnriicy  fcos 

or  an  anpronriatu  portion  thcrenf. 


(C)  Except  as  to  cases  the  court  considers 
of  greater  importance,  prociedings  arising 
under  section  5(A)  of  this  Act,  Including 
appeals,  take  precedence  on  the  docket  over 
all  other  cases  and  shall  be  assigned  for 
hearing,  trial  or  argument  at  the  earliest 
practicable  date  and  expedited  In  every  way. 

(D)  If  a  person  seeking  the  right  to  Inspect  or 
to  receive  a  copy  of  a  public  record  prevails 
in  such  suit,  he  or  she  shall  be  awarded 
reasonable  attorney  foes  and  other  costs  of 
litigation.   If  such  person  prevails  in 

part,  the  courL  may  In  its  discretion  award 
him  or  her  reason.nble  attorney  fees  or  an 
appropriate  portion  thereof. 


Sec.  6.   Recording  of  Final  Votes.   Each 
public  body  having  more  than  one  member  shall 
maintain  and  make  available  for  public  in- 
spection a  record  of  the  final  votes  of  eaoh 
member  in  each  proceeding  of  that  public  body. 
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Sec.  y.  Penalties.  Upon  motion,  notice 
and  hearing,  any  public  official  or  employee 
who  withholds  records  or  denies  a  request 
for  records  without  a  reasonable  basis  in 
law  shall  be  subject  to  a  $1000  fine  for 
each  offense. 


Sec.  10.   Letters  of  Denial. 

(A)  Denial  by  a  public  body  of  a  request 
for  public  records  from  that  public  body 
shall  contain  at  least  the  following: 

(1)  the  specific  reasons  for  the  denial, 
including  citations  to  the  particular 
exemption(s)  under  section  8  of  this 
Act  relied  on  as  authority  for  the 
denial; 

(2)  the  name(s)  of  the  public  offlclal(s> 
or  employee(s)  responsible  for  the  deci- 
sion to  deny  the  request;  and 

(3)  notification  to  the  requester  of 
any  administrative  or  judicial  right 
to  appeal  under  section  5(A)  of  this 
Act. 

(B)  Each  public  body  of  the  District  of 
Columbia  shall  maintain  a  file  of  all  letters 
of  denial  of  requests  for  public  records 
from  that  public  body.   This  file  shall  be 
made  available  to  any  person  on  request. 


Sec.  9(a)  This  Act  shall  be  codified  in 
Chapter  15  of  Title  I  of  the  District  of 
Columbia  Code,  as  Section  1-1511. 


Sec.  11(A).   Codification  and  Repealer. 
This  Act  shall  be  codified  in  Chapter  15 
of  Title  1  of  the  District  of  Columbia 
Code,  as  Section  1-1511. 


(b)  Cr 
issued  NovciT 


nissioncr's  Order  No.  71-370, 
;r  2,  1971,  is  hereby  repealed. 


Sec.  10.   This  Act  shall  take  effect  pur- 
suant to  the  provisions  of  Sec.  602(c)  of 
the  District  of  Columbia  Scl f-Government 
and  Governmencal  Reorganization  Act. 


(B)  Commissioner's  Order  No.  71-370,  issued 
November  2,  1971,  is  hereby  repealed.   All 
laws  of  the  District  of  Columbia  that  are 
inconsistent  with  this  Act  are  to  the 
extent  of  the  inconsistency  hereby  repealed. 

Sec.  12.  Effective  Date.   This  Act  shall 
take  effect  pursuant  to  the  provisions  of 
Sec.  602(c)  of  the  District  of  Columbia 
Self-Government  and  Governmental  Reorgani- 
zation Act. 
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Testimony  of  Ted  Prahinski,  Freedom  of  Information  and 

Privacy  Acts 
Privacy  Act: 

1.  Add  new  subparagraph  to  section  (-i)  : 

(  )  use  the  social  security  number  or  any  variation  thereof 
as  an  identifying  number  for  an  individual,  except  where  re- 
quired by  Federal  Law.  ^Vhere  Federal  Law  requires  such  use, 
the  agency  shall  not  disclose  the  social  security  number  in 
any  publicly  available  record,  or  license,  permit,  identifying 
card,  letter,  or  any  other  document  which  the  individual 
would  disclose  to  law  enforcement  officers  or  members  of  the 
public. 

2.  Modify  Section  4(g)  to  delete  the  interlined  material  and  add  the 
bracketed  material : 

(g)  collect  no  personal  information  concerning  the  [any] 
political  or  religious  beliefs  or  affiliations  e#  fti^  se¥^  [not 
involving  advocacy  of  violations  of  law  or  the  change  of 
the  form  of  government  of  the  United  States  by  unconstitu- 
tional means.] 

Freedom  of  Information  Act : 

1.  Add  to  definition  of  'Public  Record'  in  Section  3  (A)  : 

[but  does  not  include  formulae,  designs,  drawings,  research 
data,  computer  programs,  technical  data  packages,  and  so 
forth,  which  have  commercial  value  as  property]. 

2.  Use  exemptions  from  Federal  Act. 
Both  Acts :  Delete  Penal  Provisions. 


Common  Cause  Testimony  on  the  Freedom  of  Information  Act 
OF  1976,  Bill  1-119,  by  Maureen  Limpert,  Before  the  Council 
of  the  District  of  Columbia's  Committee  on  Judiciary  and 
Criminal  Law,  January  28,  1976 

Good  evening.  My  name  is  Maureen  Limpert,  and  I  am  testifying 
tonight  on  behalf  of  Common  Cause  of  the  District  of  Columbia,  on 
"The  Freedom  of  Information  Act  of  1976,"  Bill  1-119.  With  me  is  Bill 
Garetz,  also  a  Common  Cause  member,  who  will  testifv  on  "The 
Privacy  Act  of  1976." 

Common  Cause  is  a  national  citizens'  lobby  devoted  to  the  cause 
of  open  and  responsive  government.  Common  Cause/D.C.  works  for 
similar  goals  on  the  local  government  level  and  has  approximately 
5,400  members  in  Washington. 

I  would  like  to  express  my  appreciation  to  the  Committee  for  the 
opportunity  to  present  the  views  of  Common  Cause  on  this  important 
legislation.  We  support  a  freedom  of  information  act  as  an  essential 
law  in  this  age  of  complex  government.  In  the  press  of  daily  business, 
it's  easy  for  municipal  employees  at  every  level  to  lose  sight  of  the  fact 
that  they  work  for  the  public — ^and  must  be  accountable  to  it.  Bill 
1-119,-  with  some  additions  that  I  will  suggest,  would  help  open  up  the 
government  to  the  people  it's  designed  to  serve. 

The  proposed  law  declares  that  the  policy  of  D.C.  shall  be  that  all 
persons  are  entitled  to  full  and  complete  information  about  their  gov- 
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ernment  and  the  official  acts  of  public  officials  and  employees.  Section  2 
of  the  bill  directs  that  the  law  be  interpreted  with  the  view  toward 
complete  public  access  to  Government  information. 

Section  3,  subsection  A,  requires  the  mayor  and  the  agencies  to  pro- 
vide this  access  for  the  public.  The  legislation  rightly  does  not  limit 
disclosure  only  to  those  documents  that  the  Government  is  legally  re- 
quired to  keep,  but  includes  all  books,  papers,  maps,  photographs, 
cards,  tapes,  etc.,  owned,  used,  possessed  or  retained  by  the  mayor 
and  the  agencies. 

However,  we  feel  that  the  law  is  unduly  limited  by  not  requiring  the 
City  Council  and  its  committees  to  likewise  respond  to  public  requests 
for  information.  The  Washington  taxpayer  and  voter  has  a  strong  and 
important  interest  in  the  affairs  of  the  legislative,  as  well  as  the  execu- 
tive branch  of  the  Government.  Common  Cause/D.C.  suggests  that 
the  Council  and  its  committees,  the  school  board,  and  any  other  board, 
commission,  or  public  body  that  is  primarily  funded  by  the  city,  be 
placed  under  the  provisions  of  this  bill. 

Section  4  is  the  meat  of  the  proposed  law.  It  gives  the  citizen  the 
right  to  inspect  or  copy  public  records,  but  leaves  the  Government  the 
perogative  of  designating  time,  place,  and  procedure  under  which  re- 
quests should  be  made.  Common  Cause  strongly  supports  the  subsec- 
tion C  requiring  the  mayor  and  the  agencies  to  respond  to  requests 
for  information  within  15  days.  Delay  is  a  popular  tactic  of  officials 
trying  to  stymie  public  access  to  records. 

Section  5  lists  several  exemptions  to  the  Act.  Trade  secrets,  certain 
personal  information,  and  some  documents  of  law  enforcement  agen- 
cies do  not  have  to  be  disclosed.  However,  Common  Cause/D.C.  would 
like  to  suggest  an  amendment  that  would  require  the  Government  to 
release  the  non-exempt  portions  of  a  document  that  contains  both 
exempt  and  non-exempt  material.  For  instance,  if  a  paper  refers  to  an 
individual  and  the  disclosure  of  the  document  would  clearly  constitute 
an  unwarranted  invasion  of  privacy,  then  that  record  should  not  be 
disclosed.  However,  if  the  name  of  the  individual  and  other  identify- 
ing details  can  be  extracted,  the  document  could  then  be  made  avail- 
able. Similarly,  if  a  paper  contains  a  trade  secret,  the  part  with  the 
trade  secret  should  be  removed,  if  possible,  and  the  remainder  of  the 
record  made  available. 

Most  freedom  of  information  laws  contain  an  exemption  for  rec- 
ords deemed  confidential  by  other  statutes.  The  Committee  may  w^ant 
to  consider  adding  this  exemption. 

Section  6  lists  certain  information,  such  as  policy  statements  and 
minutes  of  meetings,  which  1-119  would  specifically  make  public.  We 
interpret  this  to  mean  that  these  documents  are  automatically  open  to 
inspection  by  the  public  without  going  through  the  request  procedure. 
Section  7  sets  out  the  enforcement  procedure  for  this  law.  It  gives 
the  citizen  two  choices  when  the  Government  refuses  to  release  infor- 
mation :  1)  he  or  she  can  petition  the  Corporation  Counsel  2)  seek  relief 
in  the  courts.  We  propose  that  this  subsection  be  amended  so  that 
a  citizen  petitions  the  Corporation  Counsel  first,  and  then  if  the  peti- 
tion is  denied  there,  he  or  she  has  the  option  of  seeking  judicial  review. 
We  also  suggest  that  the  Corporation  Counsel  be  required  to  respond 
to  the  petition  within  15  days.  Thus  the  citizen  would  have  an  admin- 
istrative remedy  available  to  him  that  could  save  court  expenses,  '\^^len 
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an  agency  denies  the  inspection  of  a  record,  it  should  notify  the  citizen, 
in  writing,  of  his  right  to  appeal,  and  specify  what  the  appeal  pro- 
cedure is.  A  15  day  time  limit  in  the  Corporation  Counsel's  office  pre- 
vents unnecessary  delay  there. 

Section  8  says  that  any  official  violating  the  Act  will  be  subject  to 
a  fine  of  $1,000  for  each  offense.  Withholding  information  from  the 
public  calls  into  question  the  fitness  of  the  official  involved  for  public 
trust  responsibilities.  Respect  for  the  citizenry  and  for  the  law  are 
qualities  that  should  exist  in  government  officials  in  an  even  greater 
degree  than  in  industry  executives  or  the  public  at  large.  Therefore, 
we  would  suggest  suspension  or  removal  from  office  as  more  fitting 
penalties  for  knowing  and  willful  violations  of  the  Freedom  of  In- 
formation Act. 

With  the  additions  I  have  suggested.  Bill  1-119  would  do  much  to 
insure  a  government  that  is  the  servant  of  the  people,  rather  than  the 
master  of  them.  Thank  you  for  the  opportunity  of  testifying.  I  will 
be  happy  to  answer  any  questions  the  Committee  might  have. 


District  of  Columbia, 
Public  Ixterest  Research  Group,  Inc., 

Washington.,  D.C.^  Septemher  10^  1975. 
Greg  Mize, 

Counsel^  Committee  on  Judiciary  and  Criminal  Laiv.,  District  of 
Colurribia  Counsel. 
Dear  Greg:  I'm  sorry  this  has  taken  so  long  to  get  to  you. 
As  I  told  you  on  the  phone  our  research  will  consist  of : 

(1)  Requesting  information,  both  general  and  sensitive,  from 
the  D.C.  government. 

(2)  Compiling  cost  and  effectiveness  information  from  states 
that  have  freedom  of  information  laws. 

(3)  Combining  our  experiences  on  these  other  areas  with  a 
legal  analysis  of  the  proposed  legislation. 

I'll  be  contacting  you  soon  about  the  first  meeting  date. 
I  look  forward  to  hearing  from  you. 

Bob  Fisher. 


October  22,  1975. 
Ms.  Katherine  Graham, 
Publisher.,  Washington  Post., 
Washington.,  B.C. 

Dear  Ms.  Graham  :  The  Committee  on  the  Judiciary  and  Criminal 
Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed 
I  would  very  much  appreciate  your  reviewing  this  bill  and  send- 
ing us  your  comments,  criticisms  and/or  suggestions  for  use  by  the 
Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman^  Committee  on  the 
Judiciary  and  Criminal  Law. 
Enclosure. 
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October  22,  1975. 
Mr.  Joseph  Albritton, 
Publisher^  Washington  JStdr, 
Washington,  D.C 

Dear  Mr.  Albrittox  :  The  Committee  on  the  Judiciary  and  Crim- 
inal Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is 
enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 
us  your  comments,  criticisms  and/or  suggestions  for  use  by  the 
Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman,  Committee  on  the 
Judiciary  and  Criminxil  Law. 
Enclosure. 


October  22,  1975. 
FOIA  Clearinghouse, 
Washington,  D.C. 

Dear  People  :  The  Committee  on  the  Judiciary  and  Criminal  Law  is 
currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 
us  your  comments,  criticisms  and/or  suggestions  for  use  by  the 
Committee. 

Very  truly  yours, 

David  A.  Clarke, 
ChairTnan,  Committee  on  the 
Judiciary  and  Criminal  Law. 
Enclosure. 


October  22,  1975. 
Mr.  Art  Carter, 

Publisher,  Washington  Afro- American, 
Washington,  D.C. 

Dear  Mr.  Carter  :  The  Committee  on  the  Judiciary  and  Criminal 

Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 

us   your   comments,   criticisms   and/or  suggestions   for   use  by  the 

Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman,  Committee  on  the 
Judiciary  and  CTiminal  Laic. 
Enclosure. 


October  22,  1975. 
Mr.  William  Brown, 

President,  National  Press  Club, 
Washington.  D.C. 

Dear  INIr.  Browx  :  The  Committee  on  the  Judiciary  and  Criminal 
Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed. 
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I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 
us  your  comments,  criticisms  and/or  suggestions  for  use  by  the 
Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman^  Committee  on  the 
Judiciary  and  Criminal  Law, 
Enclosure. 


October  22,  1975. 
Ms.  Peggy  Simpson, 
President^  Washington  Press  Club. 
Washington^  D.C. 

Dear  Ms.  Simpson  :  The  Committee  on  the  Judiciary  and  Criminal 

Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 

us   your   comments,   criticisms   and/or  suggestions   for  use  by  the 

Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman^  CoTnnnittee  on  the 
Judiciary  and  Criminal  Law, 
Enclosure. 


Council  of  the  District  of  Columbia, 

Washington,  D.C,  October  2^,  1975. 
Mr.  Rich  Adams, 
WTOP  Broadcast  House, 
Washington,  D.C. 

Dear  Mr.  Adams  :  The  Committee  on  the  Judiciary  and  Criminal 

Law  is  currently  analyzing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 

us   your   comments,   criticisms   and/or  suggestions   for  use  by  the 

Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chaiiwian,  Committee  on  the 
Judiciary  and  Criminal  Law. 
Enclosure. 


Council  of  the  District  of  Columbia, 

Washington,  D.C,  October  2i,  1976. 
Mr.  Richard  L.  Hurlbut, 
Chief,  Tuition  Branch, 

D.C  Public  Schools,  Presidential  Building,  Washington,  D.C 

Dear  Mr.  Hurlbut  :  The  Committee  on  the  Judiciary  and  Criminal 

Law  is  currently  analyzing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 

us   your   comments,   criticisms   and/or  suggestions  for  use  by  the 

Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman^  Committee  on  the 
Judiciary  and  Criminal  Law. 
Enclosure 
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Council  of  the  District  of  Columbia, 

Washington,  D.C.,  October  31, 1976. 

Reporter's  Commission  for  Freedom  of  the  Press, 
Washington,  B.C. 
(Attention :  Jack  Landau). 

Dear  Mr.  Landau  :  The  Committee  on  the  Judiciary  and  Criminal 

Law  is  currently  reviewing  Bill  #1-119,  a  copy  of  which  is  enclosed. 

I  would  very  much  appreciate  your  reviewing  this  bill  and  sending 

us  your   comments,  criticisms   and/or  suggestions   for   use   by   the 

Committee. 

Very  truly  yours, 

David  A.  Clarke, 
Chairman,  Committee  on  the 
Judiciary  and  Criminal  Law, 
Enclosure. 

American  Civil  Liberties  Union 

OF  THE  National  Capital  Area, 
Washington,  B.C.,  November  4, 1976. 
Hon.  David  A.  Clarke, 
Chairperson.  Committee  on  the  Judiciary  and  Criminal  Laic,  Council 

of  the  District  of  Columbia,  Washington,  B.C. 
Re :  Freedom  of  Information  Act  Bill  No.  1-119 

Dear  Mr.  Clarke  :  I  have  been  asked  by  the  Legislative  Committee 
of  the  American  Civil  Liberties  LTnion  of  the  National  Capital  Area 
to  inform  you  that,  as  you  requested,  it  has  reviewed  the  proposed 
Freedom  of  Information  Act,  Bill  1-119,  and  hopes  to  forward  you 
and  other  members  of  the  Committee  on  the  Judiciary  and  Criminal 
Law  its  comments,  criticisms  and  suggestions  within  the  next  few 
weeks. 


Sincerely, 


Diana  H.  Josephson, 

Executive  Director. 


American  Civil  Liberties  Union 

OF  the  National  Capital  Area, 
Washington,  B.C.,  Becember  1, 1976. 
Hon.  Da\t:d  A.  Clarke, 
C  hair  person.  Committee  on  the  Judiciary  and  Criminal  Law,  Council 

of  the  Bistnct  of  Columbia,  Washington,  B.C. 
Re :  Bill  No.  1-119  Proposed  Freedom  of  Information  Act 

Dear  Mr.  Clarke  :  In  accordance  with  my  November  4, 1975,  letter, 
I  now  transmit  to  you  the  comments  of  the  American  Civil  Liberties 
Union  of  the  National  Capital  Area  (the  ACLU-NCA)  on  the  above 
bill,  in  response  to  your  August  12,  1975,  letter  referring  the  bill  to  us 
for  comment. 

We  plan  to  present  oral  testimony  when  the  bill  comes  to  hearing 
before  the  Committee.  As  the  attached  comments  indicate,  we  have 
some  sugfi^estions  to  make  in  the  way  of  modifications  of  the  bill,  but 
we  warmly  support  it  in  principle  and  hope  that  it  will  shortly  receive 
favorable  Council  consideration  and  action. 
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If  we  can  be  of  further  help  in  connection  with  your  Committee's 
consideration  of  the  bill,  please  call  upon  me. 
Thank  you. 
Sincerely, 

Diana  H.  Josephson, 

Executive  Director. 


Council  of  the  District  of  Columbia 

memorandum 

To :  Members  of  the  Council. 

From:  Arrington  Dixon,  Chairperson,  Committee  on  Government 

Operations. 
Date:  July  23, 1975. 

Subject:  Committee  Comments  on  Bill  No.  1-119,  "The  Freedom  of 
Information  Act  of  1975." 

Attached  are  proposed  comments  on  Bill  Xo.  1-119,  "The  Freedom 
of  Information  Act  of  1975."  This  bill  was  referred  to  the  Committee 
on  the  Judiciary  with  comment  from  the  Committee  on  GoveiTiment 
Operations.  The  Comments  that  are  attached  are  intended  to  be  trans- 
mitted to  the  Committee  on  the  Judiciary  as  the  comments  of  the  Com- 
mittee on  Government  Operations,  adopted  at  a  regular  meeting  on 
July  23, 1975. 

Motion :  Dixon,  Barry :  To  adopt  the  Committee  Report  and  file  the 
comments  with  the  Council. 

Carried. 

Attachment. 

Comments  of  the  Committee  on  Government  Operations  With 
Regard  to  Bill  No.  1-119,  "The  Freedom  of  Information  Act  or 
1975" 

SECTION-BY-SECTION  ANALYSIS 

Section  2  of  the  Bill  states  the  Public  Policy  that  the  Bill  is  intended 
to  promote.  This  public  policy  is  that  all  persons  are  entitled  to  full 
and  complete  information  regarding  the  affairs  of  government  and  of 
the  official  acts  of  those  who  represent  them  as  public  officials. 

Section  3  of  the  Bill  adds  a  definition  of  "public  records"  to  the  def- 
initions set  out  in  the  Administrative  Procedure  Act  of  the  District 
of  Columbia,  Chapter  15,  Title  1,  District  of  Columbia  Code. 

Section  4  of  the  Bill  grants  all  persons  the  right  to  inspect  or  copy 
public  records  maintained  by  the  Mavor  or  by  an  agencv  of  the  District 
of  Columbia  that  are  not  exempted  by  Section  5  of  the  Bill.  Section 
4(A)  provides  that  the  records  shall  be  available  for  inspection  or 
copying  in  accordance  with  reasonable  niles  conceiTiing  time  and  place 
of  access.  Section  4(B)  allows  the  Mavor  or  agency  providing  records 
to  collect  fees  in  the  amount  of  the  costs  of  searching  for  and  copying 
requested  records.  Fe>es  may  be  waived  or  reduced  whore  the  informa- 
tion requested  ])rimarily  benefits  the  general  public.  Section  4(C)  re- 
quires that  the  Mayor  or  agencv  act  upon  all  requests  for  infonnation 
within  fifteen  days. 

Section  5  of  the  Bill  exempts  certain  matters  from  disclosure.  Trade 
secrets,  information  of  a  ])ersonal  nature  i\\Q  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy,  and 
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records  of  law  enforcement  agencies  compiled  in  the  process  of  detect- 
ing and  investigating  crime  would  be  exempted.  Law  enfoi*ccment 
records  would  be  exempt  only  if  disclosure  would  hann  the  agency 
involved  by  disclosing  the  identity  of  an  informant,  prematurely  re- 
leasing information  to  be  used  in  a  law  enforcement  action,  disclosing 
confidential  investigatory  techniques,  depriving  a  pei-son  of  the  right 
to  a  fair  and  impartial  trial,  causing  an  unwarranted  invasion  of  per- 
sonal privacy,  or  endangering  the  life  and  safety  of  a  law  enforcement 
officer. 

Section  6  of  the  Bill  requires  that  certain  infomiation  be  made 
public  as  a  matter  of  jniblic  policy.  This  information  includes  specified 
information  relating  to  employees  and  officers  of  the  Mayor  and  of 
agencies,  administrative  staff  manuals  and  instructions  to  staff,  all 
opinions  in  the  adjudication  of  cases,  rules  and  statements  of  policy 
adopted  by  the  Mayor  or  by  agencies,  planning  policies  and  goals  and 
decisions,  correspondence  regarding  the  rights  of  the  District  of  Co- 
lumbia, the  public,  or  private  paities,  infoi'mation  relating  to  contracts 
dealing  with  the  expenditure  of  public  funds,  and  the  minutes  of  all 
agency  proceedings. 

Section  7  of  the  Bill  outlines  enforcement  procedures.  Section  7 (A) 
provides  that  persons  who  have  been  denied  the  right  to  inspect  records 
may  petition  the  Corporation  Counsel  to  determine  whether  the  i^ecord 
has  been  properly  withheld.  If  the  Cor})oration  Counsel  denies  such  a 
petition,  access  to  the  courts  is  assured.  If  the  Corporation  Counsel 
declares  that  the  records  should  be  disclosed  and  the  Mayor  or  the 
agency  refuses  to  disclose  it.  Corporation  Counsel  can  bring  suit  to 
compel  production.  Section  7(B)  provides  that  the  Court  shall  review 
all  information  matters  de  novo  and  that  the  Mayor  or  the  agency  has 
the  burden  of  sustaining  its  decision  to  withhold  infonnation.  Section 
7(C)  provides  for  the  speedy  resolution  of  cases  brought  under  the 
Act  by  giving  thenj  priority  over  other  matters  before  the  Court.  Sec- 
tion 7(D)  allows  persons  bringing  actions  under  the  Act  to  recover 
attorney  fees  and  other  costs  of  litigation. 

Section  8  of  the  Bill  provides  that  officials  who  violate  the  Act  shall 
be  subject  to  a  fine  of  $1000  for  each  offense. 

Section  9  of  the  Bill  would  codify  the  Act  in  the  Administrative 
Procedure  Act  of  the  District  of  Columbia  and  would  repeal  Commis- 
sioners Order  Xo.  71-370,  "Availability  of  Official  Information  for 
Public  Disclosure." 

Evaluation 

The  Freedom  of  Information  Act  of  1975  creates  the  right  of  any 
person  to  inspect  or  copy  any  document  in  the  possession  of  the  Mayor 
or  an  agency  of  the  District  of  Columbia.  The  Act  assures  that  the 
right  of  access  extends  to  all  documents  in  governmental  possession 
and  not  solely  to  those  documents  required  l3y  law  to  be  maintained 
by  the  government.  The  Act  begins  from  the  premise  that  openness  in 
government  serves  the  public  interest  and  from  the  further  premise 
that  members  of  the  public  have  the  right  to  know  what  government 
officials  are  doing.  Section  2  and  Section  4  of  the  Act  embody  these 
premises  in  providing:  that  the  Act  should  be  construed  "with  the  view 
toward  complete  public  access"  and  that  "any  person  has  a  right  to 
inspect  or  copy  any  public  record  of  the  Mayor  or  an  agency." 
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The  Act,  however,  also  recognizes  that  the  Mayor  and  agencies  of 
the  government  must  be  given  some  flexibility  in  the  handling  of  re- 
quests for  infonnation.  Government  officials  are  therefore  granted  the 
authority  to  establish  reasonable  rules  to  control  the  time,  place  and 
procedures  by  which  requests  shall  be  made.  See  Section  4(A).  Simi- 
larly, the  government  is  allowed  a  fifteen  day  period  within  which  to 
respond  to  requests  for  information.  Section  4(C)  of  the  Act,  in  pro- 
viding officials  with  a  fifteen  day  response  time,  recognizes  the  diffi- 
culties that  officials  may  have  in  locating  and  assembling  information 
requested  and  in  determining  whether  the  information  sought  is 
appropriate  for  release.^ 

Though  attempting  to  assure  access  to  documents  in  the  possession 
of  the  government  of  the  District  of  Columbia,  the  Act  does  not  assume 
that  taxpayers  should  bear  the  costs  of  all  requests  for  information 
under  the  Act.  The  Act  provides  that  the  Mayor  or  an  agency  of  the 
government  may  establish  and  collect  fees  that  will  defray  the  costs 
of  searching  for  any  copying  records.  See  Section  4(B)  of  the  Act. 
Individuals  and  groups  that  utilize  the  Act  to  obtain  information  thus 
bear  the  costs  of  locating  and  copying  documents.  This  provision  con- 
templates minimizing  the  cost  of  administering  the  Act.  The  govern- 
ment, however,  and  not  the  requester,  must  bear  the  costs  of  reaching 
a  policv  decision  of  whether  or  not  to  release  documents.  See  Section 
4(C)  of  the  Act. 

The  Act  does  not  intend  that  fees  be  assessed  for  all  requests  for 
information.  A^^lere  "the  Mayor  or  agency  determines  that  waiver  or 
reduction  of  the  fee  is  in  the  public  interest  because  furnishing  the 
information  can  be  considered  as  primarily  benefitting  the  general 
public,"  documents  may  be  furnished  without  charge  or  at  a  reduced 
fee.  See  Section  4(B)  of  the  Act.  The  Mayor  and  agencies  of  the  gov- 
ernment are  therefore  granted  discretion  to  determine  what  is  "pri- 
marily benefiting  the  general  public."  The  Act  intends  that  the  Mayor 
and  the  agencies  make  good  faith  determinations  of  whether  public 
payment  should  be  made  for  essentially  public  benefits.  Commissioner's 
Order  No.  71-370  contains  no  provision  relevant  to  fee  assessment, 
but  the  Federal  Freedom  of  Information  Act  contains  a  provision 
similar  to  the  one  in  Section  4(B)  of  the  instant  Act.  See  5  USC 
552(a)(4)(A). 

The  Freedom  of  Information  Act  of  1975  recognizes  that  the  Mayor 
and  the  agencies  of  the  District  of  Columbia  have  a  valid  govern- 
mental interest  in  maintaining  confidentiality  in  certain  areas.  Section 
5  of  the  Act  specifically  enumerates  various  types  of  information  that 
the  government  need  not  disclose.  The  governmental  need  to  protect 
certain  business  information  results  in  an  exemption  for  trade  secrets. 
The  right  of  individuals  to  be  free  from  unwarranted  invasions  of 
personal  privacy  results  in  an  exemption  for  disclosures  of  a  personal 
nature  that  would  amount  to  a  "clearly  unwarranted"  invasion  of 
privacy.  The  need  of  law  enforcement  agencies  to  be  protected  from 
disclosures  that  would  harm  their  law  enforcement  efforts  results  in 
an  exemption  for  records  of  law  enforcement  agencies  compiled  in  the 
process  of  detecting  and  investigating  crime.  The  exemption  of  the 
records  of  law  enforcement  agencies,  however,  is  not  so  broad  as  to 


^  The  fiftppn  day  resnonso  porlod  that  tho  Act  providos  Is  an  Increase  over  the  ten  day 
period  allowed  inthe  Federal  Freedom  of  Information  Act.  5  USC  552(a)  (6)  (A)  (1)  and 
In  Commissioner's  Order  No.  71-370  (Sec.  2(a) ). 
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exempt  all  such  records.  Only  records  that  would  infringe  upon  law 
enforcement  activities  or  infringe  upon  the  rights  of  pei*sons  who  are 
the  objects  of  law  enforcement  activities  are  exempt.  Thus  law  en- 
forcement agency  records  are  exempt  from  the  Act  only  "if  the  dis- 
closure of  the  information  would  harm  the  agency  by  : 

a.  disclosing  identity  of  informants  not  otherwise  known ; 

b.  the  premature  release  of  information  to  be  used  in  a  prospec- 
tive law  enforcement  action ; 

c.  disclosing  invest igator^^  techniques  not  otherwise  laiown  out- 
side the  government ; 

d.  deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial 
adjudication ; 

e.  constitute  an  unwarranted  invasion  of  personal  privacy ; 

f .  endanger  the  life  or  safety  of  a  law  enforcement  officer.'' 
Exemptions  granted  to  "records  of  commercial  or  financial  infor- 
mation obtained  from  a  person  under  an  agreement  of  confidentiality'' 
and  to  "records  of  inter-agency  or  intra-agency  communications  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency  in 
litigation  with  the  agency.  .  . ''  as  provided  in  Commissioner's  Order 
Xo.  71-370  are  excluded  since  they  contradict  the  stated  public  policy 
of  the  Act  and  are  subject  to  frequent  and  simple  abuse.  See 
Commissioner's  Order  Xo.  71-370,  Section  3(a)  (4),  (5). 

While  particular  information  is  exempted  under  Section  5  of  the 
Act  as  discussed  above,  other  information  is  deemed  to  be  public  in 
all  instances.  Section  6  of  the  Act  specifies  particular  types  of  infor- 
mation that  shall  be  considered  public  as  a  matter  of  public  policy. 
These  types  of  information  are  related  to  the  operational  dimensions 
of  the  government  and  include  basic  data  with  regard  to  employees 
and  officers  in  the  District  government,  administrative  staff  manuals 
and  instructions  to  staff  that  affect  the  public,  opinions  in  all  adjudica- 
tions, statements  of  planning  policies  and  goals  and  decisions,  official 
correspondence  relevant  to  determining  the  rights  of  the  District,  the 
public,  or  private  parties,  information  regardmg  contracts  involving 
public  monies  or  expenditures,  and  the  minutes  to  all  agency  meetings. 
Information  falling  within  the  purview  of  this  section  is  conclusively 
public  in  nature.  It  is  therefore  unnecessary  to  go  through  the  process 
of  determining  whether  they  should  be  disclosed.  If  a  document  falls 
within  these  specified  areas,  it  should  be  disclosed  without  question. 

Pei-sons  denied  the  right  to  inspect  public  records  that  they  request 
must  have  some  recourse.  Section  7  of  the  Act  provides  that  such  per- 
sons may  petition  the  Corporation  Counsel  to  review  the  record  sought 
and  to  determine  whether  the  record  may  be  witheld.  If  the  Con^ora- 
tion  Counsel  denies  the  petition,  the  Superior  Court  of  the  District  of 
Columbia  has  jurisdiction  to  determine  a  matter  brought  to  it  by  the 
aggrieved  person.  If  the  Corporation  Counsel  declares  that  the  docu- 
ment is  a  public  record  that  should  he  disclosed  and  the  Mayor  or  the 
agency  fails  to  disclose.  Corporation  Counsel  may  bring  suit  to  enjoin 
the  witholdinfi:  of  the  document.  Section  7  also  provides  that  the  bur- 
den of  proof  in  actions  brought  under  the  Act  is  upon  the  government 
and  that  such  actions  shall  be  ffiven  priority  on  the  dockets  of  the 
courts.  The  Act  therefore  provides  adequate  meclianisms  for  adminis- 
tering and  enforcing  its  jjrovisions  and  for  assuring  that  right  of  the 
public  to  obtain  information  regarding  the  affairs  of  government  and 
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the  actions  of  those  persons  who  represent  the  public.  Provisions  in 
Section  7  will  expedite  the  enforcement  of  the  Act  and  free  the  courts 
from  prior  actions  of  agencies  and  determinations  by  the  Corporation 
Counsel.  Provisions  in  Section  T(D)  encourage  citizens  to  seek  the  re- 
lease of  information  wrongfully  withheld  by  providing  the  awards  of 
attorney  fees. 

The  Committee  on  Government  Operations  concludes  that  the  Fi-ee- 
dom  of  Infonnation  Act  of  1975  as  proposed  can  obtain  a  portion  of 
the  goal  of  creating  open  government  in  the  District  of  Columbia.  The 
Committee  reconunends  adoption  of  the  Act.^ 


D.C.-44 
May  1967 

Memorandum — Government  of  the  District  of  Columbia 

To :  David  A.  Clarke,  Esquire,  Chairman,  Committee  on  the  Judiciary 

and  Criminal  Law. 
From :  C.  Francis  Murphy,  Corporation  Counsel,  D.C. 
Date :  December  19, 1975. 
Subject :  Review  of  Bill  1-119. 

In  response  to  your  request  of  August  12,  1975,  for  conunents  and 
suggestions  with  respect  to  Bill  1-119,  relating  to  "Freedom  of  Infor- 
mation'', I  am  enclosing  a  copy  of  a  memorandum  which  addresses 
most  of  the  substantive  issues  raised  by  the  provisions  of  this  legisla- 
tive proposal. 

Enclosure. 

D.C.-44 
May  1967 

Memorandum — Go\Ti:RNMENT  of  the  District  of  Columbia 

To :  Judith  W.  Rogers,  Special  Assistant  for  Legislation. 
From :  C.  Francis  Murphy,  Corporation  Counsel,  D.C. 
Date :  December  19, 1975. 

Subject:  Review  of  Bill  Xo.  1-119 — To  ci^ate  a  Freedom  of  Informa- 
tion Act;  to  create  rights  and  penalties,  and  for  other  purposes. 
In  accordance  Avith  your  request  I  have  reviewed  the  proposed  bill 
and  find  that  it  contains  gross  deficiencies.  In  reviewing  this  bill  I 
have  considered  the  provisions  of  the  Federal  Freedom  of  Information 
Act  (5  U.S.C.  §  552)  and  Conunissioner's  Order  Xo.  71-370,  dated 
Xovemlx^r  2,  1971,  a  type  of  freedom  of  information  act  under  which 
the  District  has  been  O])orating  since  late  1971. 

(1)  The  proposed  bill  fails  to  include  significant  exem])tions — 

(a)  For  instance,  CO.  71-370  exempts  "records  s])e('ifically 
exempted  from  disclosure  by  law",  but  the  pr()])csed  bill  contains 
no  such  exe?uption.  Therefore,  if  the  p]-o})osed  bill  were  enacted  in 
its  present  form,  juvenile  records,  for  instance,  now  exempt  from 


2Tho  Conimlttoo  has  noted  n  tvpoprnpliicnl  error  in  tho  Aft  that  should  ho  oorrcoted 
prior  to  adoption.  At  line  1!>  of  i)ajro  4  of  tho  Act  (Section  7(A)).  there  should  he  the 
following  corrections  :  n  period  should  lie  inserted  after  the  word  "inspection"  and  the 
coninia  that  now  appears  should  l)e  striken  :  the  words  "If  Corporation  Counsel  denies  the 
petition,"  should  he  added  after  the  period  and  before  the  word  "the.  " 
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i)ublic  disclosure,  would  bo  subjoct  to  disclosuro.  I).(\  C(xle  ^^  10- 
^334. 

(b)  The  propased  bill  should  include  an  exemption  for  '*re<'ords 
of  conunercial  or  financial  information  obtained  from  a  j)ei's<3n 
under  an  a<j:reement  of  confidentiality.''  AVithout  such  an  exemp- 
tion, paities  dealing  with  District  ofHcials  in  financial  mattei-s 
which  are  of  a  conhdential  business  nature  would  be  hesitant  to 
disclose  such  information  to  District  officials. 

(c)  The  proposed  bill  should  include  an  exemption  for : 
"records  of  inter-agency  or  intra-agency  communications 
which  would  not  be  available  by  law  to  a  })aity  other  than 
an  agency  in  litigation  with  the  agency,  except  that  all  out- 
side consultant  reports  shall  bo  made  available  within  a  rea- 
sonable period  of  time,  not  to  exceed  one  year,  from  their 
issuance,  and,  further,  that  all  guidelines,  instructions,  or 
procedures  issued  to  governmental  personnel  for  the  admin- 
istration of  any  public  law,  regulation,  or  order  shall  not  be 
considered  inter-agency  or  intra-agency  communication 
under  this  act." 

Absent  such  an  exemption,  written  communications  of  a  policy 
nature  -between  employees  of  an  agency  or  of  several  agencies  are 
likely  to  be  reduced  or  significantly  stifled  because  of  the  pos- 
sibility of  public  disclosure  of  their  contents.  Free  and  frank 
communications  on  such  subjects  between  District  employees 
should  not  be  discouraged  or  stifled. 

(d)  The  proposed  bill  should  include  a  j^rovision  exempting 
from  public  disclosure  "investigatory  records  compiled  for  law 
enforcement  purposes",  similar  to  that  contained  in  the  Federal 
statute  at  5  U.S.C.  §  552(b)  (7).  Section  5(A)  (3)  of  the  proposed 
act  is  insufficiently  broad  to  include  "investigative"  records  and 
limits  nondisclosure  only  if  the  "disclosure  of  the  information 
would  harm  the  agency."  No  consideration  is  given  as  to  whether 
the  divulged  information  may  be  harmful  to  the  individual.  I 
would  recommend  that  the  provision  contained  in  the  Federal  law 
be  followed  in  this  respect. 

(2)  The  proposed  bill  fails  to  specify  that  requests  for  pu-blic  in- 
formation may  be  denied  Avhere  the  requests  are  so  unspecific  as  to 
burden  the  government  agency  involved  in  complying  with  the  re- 
quest. Lack  of  such  specificity  could  result  in  private  individuals, 
groups,  or  organizations  conducting  massive  fishing  expeditions  for 
government  information  which  may  or  may  not  be  relevant. 

(3)  If  the  proposed  bill  were  modeled  more  closely  to  the  Federal 
provisions  governing  freedom  of  information,  the  District  could  rely 
upon  Federal  court  decisions  const niing  the  Federal  act,  thus,  pro- 
viding a  substantial  mass  of  interpretive  law  relative  to  the  principles 
of  freedom  of  information. 

(4)  The  proposed  bill  authorizes  the  Corporation  Counsel  to  bring 
suit  against  any  agency  which  fails  to  release  any  record  or  document 
which  he  determines  to  be  withheld  contrary  to  the  provisions  of  the 
bill.  As  a  result  of  this  provision  the  Corporation  Counsel  is  faced 
with  the  very  real  possibility  of  having:  to  go  into  court  to  sue  either  the 
^layor,  an  executive  a^rency,  or  the  Council  of  the  District  of  Colum- 
bia to  force  them  to  release  the  withheld  information  and,  in  the  same 
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case,  defending  the  action  as  legal  representative  of  the  Mayor  or 
agency. 

(5)  Section  7(c)  of  the  proposed  bill  requires  the  courts  of  the  Dis- 
trict of  Columbia  to  give  precedence  on  their  dockets  to  suits  brought 
to  enforce  the  provisions  of  this  bill.  By  the  provisions  of  602(a)  of 
the  District  of  Columbia  Self-Govemment  and  Governmental  Keor- 
ganization  Act,  the  Council  is  restricted  from  interfering  with  the 
organization  or  jurisdiction  of  the  judicial  system. 

(6)  The  proposed  bill  provides  for  criminal  fines  of  up  to  $1,000  for 
violations  of  its  provisions,  but  it  is  silent  with  respect  to  the  possibil- 
ity of  administrative  or  disciplinary  sanctions  against  District  em- 
ployees who  violate  the  provisions  of  the  bill.  Such  sanctions  might  be 
preferable  in  certain  cases  to  a  mere  money  fine,  and  would  provide 
greater  flexibility  to  the  Executive  Branch  in  enforcement  of  its 
provisions. 

Since  these  recommendations  suggest  a  wholesale  redrafting  of  the 
above- reference  bill,  I  have  not  commented  on  other  minor  substantive 
and  grammatical  changes  which  are  obvious  on  its  face. 


Washington,  D.C,  January  H^  1976. 
David  Clark,  Esq., 
OJiairperson^  Committee  on  Judiciary  and  Crirrvmal  Law^  District  of 

Columbia  Council.)  W  ashing  ton.,  B.C. 
Ke :  Comments  on  Bill  1-119 

Dear  Mr.  Clark  :  On  behalf  of  the  Committee  on  Access  to  Govern- 
ment Information  of  the  Administrative  Law  Division  (I)  of  the  Dis- 
trict of  Columbia  Bar  (Unified),  I  wish  to  submit  for  the  Council's 
consideration  the  enclosed  comments  on  Bill  1-119,  a  proposed  Free- 
dom of  Information  Act  for  the  District  of  Columbia.  The  Access  Com- 
mittee adopted  these  comments  on  December  29, 1975,  and  on  January 
13, 1976,  the  D.C.  Bar  Board  of  Governors  authorized  their  submission. 

In  its  recommendations  the  Access  Committee  has  taken  a  balanced 
view,  generally  commenting  favorably  on  the  provisions  of  Bill  1-119 
while  urging  many  technical  drafting  alterations  and  suggesting  that 
the  Bill  should  be  patterned  even  more  closely  after  the  Federal  Free- 
dom of  Information  Act.  The  two  most  significant  recommendations 
made  by  the  Committee  are  that:  1)  the  exceptions  from  mandatory 
disclosure  should  be  broadened  to  give  more  protection  to  confidential 
commercial  information,  intra-governmental  communications,  invCvSti- 
gative  records,  and  examination  questions  and  answers;  and  2)  the 
D.C.  Council  should  seriously  explore  in  its  hearings  the  advisability 
of  expanding  the  proposed  act  to  cover  at  least  in  some  degree  the 
records  of  the  judicial  and  legislative  branches  of  the  District 
Government. 

I  have  been  scheduled  to  speak  on  behalf  of  the  Committee  at  the 
Council's  hearings  on  January  28, 1978.  If  I  can  be  of  any  assistance  to 
the  Council,  either  prior  to  or  after  the  hearings,  please  contact  me  at 
the  above  address. 

.Respectfully  yours, 

Larry  P.  Eli^worth, 
Chairperson^  Confimittee  on  A  ccess 

to  Government  Information. 


143 

C&P  Telephone, 
Washing  ton  ^  D.C.^  January  15, 1976. 
Councilmember  David  Clarke, 
D.C.  City  CouncU^  Washington^  B.C. 

Dear  Councilmember  Ci^\rke:  Pursuant  to  our  meeting  in  your 
office  on  December  15,  1975,  this  letter  outlines  the  specific  concerns 
of  C  &  P  Telephone  Company  with  some  aspects  of  the  current  lan- 
guage of  the  "Freedom  of  Information  Act  of  1975,"  Bill  No.  1-119. 
Specifically,  Bill  No.  1-119  presently  contains  no  exemption,  under 
Section  5  of  this  bill,  for  the  protection  of  confidential  commercial 
or  financial  information. 

The  Company  addressed  its  concerns  to  the  author  of  the  bill,  Coun- 
cilmember Dixon,  on  July  22,  1975,  but  the  letter  was  received  after 
the  Committee  on  Government  Operations  had  prepared  its  com- 
ments. Since  the  concerns  of  the  Company  have  yet  to  be  considered 
by  any  committee,  we  address  our  comments  on  this  bill  to  your  Com- 
mittee, which  is  scheduled  to  hold  hearings  on  Bill  No.  1-119  on 
January  28, 1976. 

It  is  well  recognized  that  courts  must  treat  confidential  commercial 
or  financial  information  in  a  manner  consistent  with  a  qualified  privi- 
lege. This  treatment  by  the  courts  is  the  same  as  the  treatment  for 
trade  secrets.  In  the  notes  of  the  Advisoiy  Committee  to  the  Supreme 
Court  on  the  proposed  Federal  Rules  of  Evidence,  the  committee 
noted,  with  the  approval  of  the  Supreme  Court,  that  a  qualified  right 
to  protection  against  disclosure  trade  secrets  has  found  ample  recog- 
nition and  it  noted  further  that  "a  denial  of  it  would  be  difficult  to 
defend."  Comments  of  Advisory  Committee  to  draft  of  Supreme  Court 
Federal  Rules  of  Evidence^  Rule  508. 

While  it  would  not  be  a  beneficial  use  of  your  time  and  the  time 
of  your  staff  to  provide  exhaustive  citations  which  demonstrate  the 
customary  treatment  of  confidential  commercial  and  financial  infor- 
mation by  the  courts,  the  courts  have  repeatedly  held  that  because  such 
material  involved  substantial  interest,  it  deserved  protection.  For, 
e.g..  National  Parks  c&  Conservation  Ass^n  v.  Moi^ton^  162  U.S.  App. 
D.C.  223,  498  F.2d  765  (1974) ;  Sterling  Drug  Inc.  v.  FTC,  146  U.S. 
App.  D.C.  237,  450  F.2d  698  (1971) ;  Boeing  Airplane  Co.  v.  Cog- 
geshall,  108  U.S.  App.  D.C.  106,  280  F.2d  654  (1960) ;  United  States 
ex  rel  Norwegian  Nitrogen  Products  Co..,  Inc.  v.  United  States  Tariff 
Commission,  55  App.  D.C.  366,  6  F.2d  491  (1925) ;  Fed.  R.  Civ.  P. 
26(c)  (7) ;  Super.  Ct.  Civ.  R.  26(c)  (7). 

Under  compulsion  of  law,  the  Company  regularly  submits  confi- 
dential material  to  the  Public  Service  Commission  of  the  District  of 
Columbia  (P.S.C.)  in  proceedings  before  that  agency.  The  P.S.C, 
however,  is  authorized  under  current  law  to  withhold  such  informa- 
tion from  general  public  scrutiny  and  to  provide  controlled  access  to 
those  parties  participating  in  that  particular  proceeding  before  the 
Commission.  This  authority  is  identical  in  scope  and  practice  to  the 
authority  of  the  courts  to  protect  the  same  material.  See  Fed.  R.  Civ. 
P.  26(cj  (7)  ;  Super.  Ct.  Civ.  R.  26(c)  (7).  Under  the  terms  of  Bill 
No.  1-119,  the  P.S.C.  will  no  longer  possess  this  basic  authority  to 
conduct  its  proceedings  in  a  manner  similar  to  a  court. 

It  is  well  known,  and  cannot  be  doubted,  that  the  P.S.C.  functions 
in  the  same  manner  as  most  federal  regulatory  agencies.  It  adheres. 
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therefore,  to  many  of  the  principles  to  which  courts  and  those  federal 
regulatory  agencies  adhere.  The  Supreme  Court  stated  that  regula- 
tory agencies  must  have  the  flexibility  to  meet  a  rapidly  changing 
field.  F.C.C.  v.  Schreiber.Z'^X  U.S.  279  (1965).  The  statement  of  the 
Court  in  Schreiber  is  particularly  significant  because  the  Court  faced 
a  challenge  to  the  treatment  of  confidential  commercial  and  financial 
information  by  the  F.C.C.  The  Court  approved  of  the  regulations 
established  by  the  F.C.C.  for  the  protection  of  financial  and  commer- 
cial information.  The  P.S.C.  folloAvs  similar  procedures,  which  proce- 
dures, we  submit,  would  be  abrogated  by  the  failure  of  Bill  No.  1-119 
to  provide  an  exemption  for  confidential  commercial  or  financial  infor- 
mation. 

^Yhile  the  Company  submits  this  confidential  material  to  the  PSC 
under  compulsion  of  law,  it  does  not  waive  its  claim  of  proprietary 
treatment.  Kewanee  Oil  Co.  v.  Bicron  Corp..,  416  U.S.  470  (1974). 
Because  the  law  compels  the  submission  of  this  information,  this  Com- 
mittee should  not  be  concerned  that  any  amendment,  as  we  propose 
herein,  would  restrict  in  any  manner  the  availability  of  this  informa- 
tion for  the  P.S.C.  The  concern  of  this  Committee  should  be,  we  be- 
lieve, to  assess  the  delicate  balance  between  the  rights  of  the  citizens 
to  unencumbered  access  to  public  records  of  their  government  and  the 
rights  of  a  corporate  citizen  to  protect  certain  proprietary  and  confi- 
dential commercial  and  financial  information  from  unlimited  and  un- 
controlled scrutiny.  Upon  careful  consideration  we  believe  the  balance 
will  weigh  decidedly  in  favor  of  the  qualified  protection  of  this  infor- 
mation. 

The  Company  emphasizes  that  it  is  not  against  the  Freedom  of  In- 
formation Act  of  1975.  It  supports  the  purposes  of  the  bill.  Nonethe- 
less, the  Company  is  concerned  about  the  uninhibited  access  of  the 
public,  including  the  competitors  of  the  Company,  to  the  informa- 
tion which  it  submits  under  compulsion  of  law  to  the  P.S.C.  The 
Company  adheres,  and  will  continue  to  adhere,  to  the  lawful  orders 
of  the  P.S.C.  in  these  matters. 

The  Company,  however,  Welshes  to  invite  the  attention  of  the  com- 
mittee to  the  irony  of  the  impact  of  this  bill  as  it  is  currently  written. 
Under  P.S.C.  D.C.  Eule  7.1,  a  party  may  intervene  before  the  P.S.C.  if 
it  has  "substantial  interest."  Presumably,  if  a  competitor  sought  to  in- 
tervene, the  P.S.C.  would  permit  such  intervention  because  the  com- 
petitor possessed  a  substantial  interest  in  the  proceedings.  Currently,  a 
competitor-intervenor  would  have  limited  and  specific  access  to  this 
confidential  information  in  order  to  present  its  position  before  the 
P.S.C.  Assuming,  arquendo,  the  language  of  Bill  1-119  left  intact 
the  power  of  the  P.S.C.  (which  we  believed  would  be  abrogated  by  this 
bill)  to  protect  in  designated  manner  the  confidential  commercial  and 
financial  information  of  the  Company,  a  competitor  would  never  in- 
tervene before  the  P.S.C.  because  it  could  obtain  the  infonnation  it  de- 
sired without  any  justification  of  the  need  for  the  request  under  the 
provisions  of  Bill  i-119.  The  irony  is  that  the  same  competitor  could 
not  unconditionally  obtain  that  very  same  infonnation  as  an  inter- 
venor  before  the  P.S.C. 

In  consideration  of  the  foregoing,  the  Company  vigorously  urges 
the  Committee,  and  the  Council,  to  adopt  an  amendment  to  Section  5  of 
Bill  1-119.  The  Company  believes  the  best  solution  is  to  adopt  the  Ian- 
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guage  of  5  U.S.C.  Section  552(b)  (4),  the  Federal  Freedom  of  Infor- 
mation Act.  This  language  is  as  follows:  "Trade  secrets  and  commer- 
cial or  financial  information  obtained  from  a  person  and  privileged  or 
confidential."  The  benefits  of  this  amendment  are  that  there  will  be 
unifomiity  of  language  for  botli  citizens  and  corporations  to  follow 
and  the  judicial  construction  of  the  Federal  act  will  be  applicable  to 
the  language  of  the  D.C.  act. 

Should  the  Committee  and  thereafter  the  Council  have  a  rational 
legislative  interest  in  delineating  a  distinction  between  the  language  of 
the  Federal  and  District  of  Columbia  Statutes,  we  suggest  that  the 
Committee  adopt  a  more  recent  definition  of  trade  secrets  than  that 
presently  contained  in  Bill  1-119.  We  suggest  the  language  of  4  Re- 
statement of  Torts  Section  757,  comment  b  (1939)  :  "A  trade  secret 
may  consist  of  any  formula,  pattern,  device  or  compilation  of  infor- 
mation which  is  used  in  one's  business,  and  which  gives  him  an  oppor- 
tunity to  obtain  an  advantage  over  competitoi*s  who  do  not  know  or 
use  it.  It  may  be  a  formula  for  a  chemical  compound,  a  process  of  man- 
ufacturing, treating  or  preserving  materials,  a  pattern  for  a  machine  or 
other  device,  or  a  list  of  customers."  This  language  was  approved  by 
the  Supreme  Court  in  Keicanee  Oil  Co.  v.  Bicron  Corp.,  416  U.S.  470 
(1974),  and  is  consistent  with  the  full  opinion  of  United  States  ex  rel 
Norweigian  Nitrogen  Products  Co.,  Inc.  v.  United  States  Tanff  Com- 
mission., supra.,  from  which  the  definition  in  the  current  draft  of  Bill 
1-119  is  apparently  taken. 

We  submit  that  the  confidentiality  of  certain  commercial  and  finan- 
cial information  is  a  "ground  rule  of  American  business"  and  that  such 
material  is  entitled  to  a  qualified-privilege  status  as  "a  matter  of 
rig:ht."  National  Par'ks  &  Conservation  Ass^n  v.  Morton^  supra.,  162 
U.S.  App.  D.C.  at  226,  499  F.2d  at  768.  The  failure  to  include  a  spe- 
cific exemption  for  confidential  commercial  or  financial  information  is, 
Ave  submit,  inconsistent  with  the  current  law.  It  would  be  unwise  and 
inequitable  to  leave  the  bill  in  its  current  form  and  thereby  penalize 
the  Company,  its  subscribers,  and  the  Public  Service  Commission. 

We  are  hopeful  that  your  committee  w411  look  with  favor  on  these 
comments  and  amend  the  bill  accordingly.  Thank  you  for  attention  in 
this  matter. 


Sincerely, 


Delano  E.  Lewis. 


Washixgtox,  D.C,  January  27,  1976. 
David  Clarke,  Esq., 

Chairperson,  Comnfiittee  on  Judiciaiy  and  Criminal  Law,  District  of 
Columhia  Council,  W asJiingtmi,  D.C. 
Dear  Mr.  Clarke  :  The  following  changes  should  be  made  to  the 
Comments  of  the  D.C.  Bar.  Division  T.  Committee  on  Access  to  Gov- 
ernment Information,  regarding  D.C.  Bill  Xo.  1-119  : 

(1)  On  page  2  of  Appendix  C,  line  12  should  be  amended  to  read 
"ten  davs",  not  "fifteen  days". 

(2)  On  paofe  2  of  Appendix  D.  the  third  line  of  paragTaph  (B) 
should  be  amended  to  read  "ten  days",  not  "fifteen  days". 

Respectfully  yours, 

Larry  P.  Ellsworth, 
Chairperson.  Committee  on  Access 

to  Government  Information. 
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February  18,  1976. 
Larry  P.  Ellsworth,  Esq., 

Chairperson^  Committee  on  Access  to  Government  Information^  Dis- 
trict of  Columbia  Bar^  Washington^  D.C, 
Dear  Mr.  Ellsworth  :  Thank  you  for  your  letter  of  January  27, 
1976  noting  changes  to  the  comments  of  the  D.C.  Bar,  Division  I, 
Committee  on  Access  to  Government  Information,  regarding  D.C. 
Bill  1-119.  Those  changes  will  be  made  a  part  of  the  record. 
Sincerely, 

David  A.  Clarke, 
Chairperson^  Com/mittee  on  the 

Judiciary  and  Criminal  Law. 


Jewish  Community  Council  of  Greater  Washington, 

Washington^  B.C.,  May  28,  1976. 
Hon.  David  Clarke, 

Chairperson,  Confumittee  on  the  Judiciary  and  Criminal  Law,  District 
of  Colwmhia  Council,  District  Building,  Washington,  D.C. 

Dear  Mr.  Clarke:  The  Jewish  Community  Council  of  Greater 
Washington  is  a  broad-based  community  relations  organization  rep- 
resenting 175  affiliated  Jewish  organizations,  congregations  and  in- 
stitutions in  the  District  of  Columbia  and  its  suburbs  in  Maryland  and 
Northern  Virginia. 

We  are  writing  to  you  concerning  one  provision  of  Bill  1-119,  a  pro- 
posed Freedom  of  Information  Act  for  the  District  of  Columbia, 
which  your  Committee  is  now  considering. 

The  Jewish  Community  Council  of  Greater  Washington  supports 
the  principle  that  the  government  should  make  information  it 
possesses  generally  available  to  the  public  with  only  such  narrowly 
defined  exceptions  as  are  needed  to  prevent  unwarranted  intrusion 
into  personal  privacy  or  a  disclosure  which  would  clearly  injure  the 
public  interest. 

Admittedly,  it  is  often  difficult  under  this  general  principle  to  draw 
the  line  between  information  which  should  be  disclosed,  and  that 
which  should  not.  A  reasonable  balancing  of  these  competing  interests 
seems  to  have  been  achieved  by  the  provisions  of  the  Federal  Freedom 
of  Information  Act  (5  U.S.C.  552)  and  the  Federal  Privacy  Act 
(Public  Law  93-579  of  December  31, 1974,  88  Stat.  1896,  5  U.S.C.  552a, 
effective  September  27,  1975).  Other  Federal  statutes  bearing  on  this 
problem  are,  for  example,  15  U.S.C.  9  (concerning  Census  Bureau 
data  on  individuals) ;  18  U.S.C.  1905  (concerning  trade  secrets  and 
confidential  data  relating  to  income,  profits,  costs  and  expenditures  of 
any  person  obtained  by  a  government  agency) ;  44  U.S.C.  3508  (con- 
cerninflr  information  gathered  by  agencies  with  assurances  of  confi- 
dentiality) ;  sec.  513,  Public  Law  93-380  of  August  21,  1974  as 
amended  by  Public  Law  93-568  of  December  31,  1974  (concerning  in- 
formation about  students  in  schools  and  colleges) ,  etc. 

We  cite  the  foregoing  simply  to  assist  vour  Committee,  but  we  have 
not  yet  reached  any  conclusions  as  to  whether  Bill  1-119  adequately 
resolves  the  problems  of  what  information  should  be  withhold  and 
what  information  should  be  disclosed,  by  governmental  agencies. 
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We  do,  however,  believe  that  one  provision  of  Bill  1-119  should  be 
revised.  We  refer  to  section  6,  paragraj:)!!  (1),  which  now  reads  as 
follows : 

6.  Infonnatlon  which  must  be  jmhVic.  Without  limiting  the  meaning 
of  other  sections  of  the  Act,  the  following  categories  of  information 
are  specifically  made  public  information : 

(1)  The  names,  sex,  ethnicity,  salaries,  title,  and  dates  of  em- 
ployment  of  all  employees  and  officers  of  the  Mayor  and  an 
agency; 
We  recommend,  and  urge,  that  the  words  "sex,  ethnicity"  be  deleted 
from  the  foregoing  provision  for  the  following  reasons : 

The  ethnicity  of  a  government  employee  should  be  irrelevant  except 
where  it  is  the  ground  for  discrimination  against  an  employee  or  ap- 
plicant for  employment.  Many  people,  indeed,  would  resent  the  gov- 
ernment's  asking  about  their  "ethnicity"  or  disclosing  it  to  others. 
Such  disclosure  inevitably  results  in  highlighting  the  governmental 
focus  on  the  generally  irrelevant  factor  of  ethnicity  and  tends  to  in 
increase  the  likelihood  of  discrimination  on  that  ground. 

The  District  of  Columbia  has  repeatedly  demonstrated  its  opposi- 
tion to  the  disclosure  of  ethnicity.  For  example,  the  District  of  Colum- 
bia Council  enacted  D.C.  Law  i-26,  effective  October  30,  1975,  which 
eliminated  "all  ethnic  references  in  the  laws  of  the  District  of  Colum- 
bia relating  to  education".  On  August  13,  1975,  the  3-judge  U.S.  Dis- 
trict Court  for  the  District  of  Columbia  ruled,  in  Pedersen  v.  Burton^ 
400  F.  Supp.  960,  that  the  provisions  in  D.C.  Code  30-110  and  30-118 
requiring  disclosure  or  recordation  of  the  color  of  an  applicant  for  a 
marriage  license,  were  unconstitutional.  The  Court  noted  that  Mayor- 
Commissioner  Walter  Washington,  on  May  30,  1974,  wrote  to  Sena- 
tor Thomas  Eagleton  supporting  his  bill  (S.  3476,  93rd  Cong.)  to  de- 
lete the  requirement  that  marriage  license  applications  disclose  the 
color  of  the  applicant.  Mayor  Washington's  letter  described  that  re- 
quirement as  "outmoded  and  archaic  and  .  .  .  repugnant".  The  bill 
was  passed  by  the  Senate  but  the  House  did  not  complete  action  on  the 
bill  in  the  closing  days  of  93rd  Congress. 

To  enaot  the  requirement  that  the  "ethnicity"  of  governmental  em- 
ployees be  made  public  information  and  released  would  contradict 
these  positions  and  their  good  sense. 

The  same  reasons  support  our  recommendation  for  eliminating  the 
word  "sex"  from  section  6(1)  of  Bill  1-119.  It  may  also  be  noted  that 
your  Committee  on  ^lay  20,  1976  voted  unanimously  to  report  favor- 
ably to  the  D.C.  Council  the  bill  (1-36)  to  eliminate  all  sex-based  cri- 
teria from  the  D.C.  Code. 

We  do  not  say  that  it  would  be  improper  to  release  to  the  public  for 
example,  a  survey  already  made  by  an  agency  which  summarizes  the 
ethnicity  and  sex  of  the  person  employed  in  a  particular  agency  or  in 
the  D.C.  government,  so  long  as  it  does  not  identify  ihQ  ethnicity  and 
sex  of  individual  employees. 

It  may  even  be  proper,  in  some  circumstances  to  disclose  the  latter  in- 
formation in  connection  with  litigation  or  administrative  proceedings 
involving  charges  of  actual  discrimination  based  on  ethnicity  or  sex. 
But  these  are  matters  which  can  be  dealt  with  \vithout  having  the 
words  "sex,  ethnicity"  in  section  6(1).  AAHiat  we  are  saying  is  that  to 
enact  section  6(1)   in  its  present  fomn,  declaring  that  the  sex  and 
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ethnicity  of  particular  identified  employees  are  public  information 
which  must  be  disclosed,  would  be  inconsistent  with  sound  public 
policy,  damaging  to  the  objectives  of  nondiscrimination,  an  unwar- 
ranted invasion  of  personal  privacy,  and  objectionable  to  many  people. 
AVe  urge  that  your  Committee  delete  the  words  "sex,  ethnicity"  from 
section  6(1)  of  Bill  1-119. 
With  warmest  regards, 
Sincerely, 

Judge  William  C.  Levy, 

President. 

Council  of  the  District  of  Columbia, 

Washington,  D.C.,  June  17, 1976. 
Judge  William  C.  Levy, 

President,  Jewish  C omrriunity  Council  of  Greater  Washington, 
Washington,  D.C. 

Dear  Judge  Levy  :  Thank  you  for  your  letter  of  May  28,  1976.  You 
may  rest  assured  that,  as  an  intervening  plaintiff  in  Pederson  v.  Burton 
and  as  the  Chairperson  of  the  Committee  on  the  Judiciary  and  Crimi- 
nal Law  which  shepherded  through  the  Council  the  bill  eliminating 
ethnic  references  from  the  education  laws  of  the  District  of  Columbia 
and  which  is  now  shepherding  through  the  Council  the  Anti-Sex  Dis- 
criminatory Language  Act,  I  will  remain  vigilant  with  respect  to  your 
conceiTis  about  the  publication  of  the  ethnicity  and  sex  of  individual 
employees  of  the  Mayor  and  agencies  of  the  government. 
Sincerely, 

David  A.  Clarke, 
Chairperson,  Committee 
on  the  Judiciary  and  Criminal  Law. 


Freedom  of  Information  Clearinghouse, 

Washington,  D.C,  July  U,  1976. 
Councilmember  David  A.  Clarke, 
Committee  on  the  Judiciary  and  Criminal  Law, 
District  Building,  Washington,  D.C. 

Dear  Councilmember  Clarke  :  The  Freedom  of  Information  Clear- 
inghouse wishes  to  express  its  support  of  your  efforts  to  pass  compre- 
hensive and  effective  freedom  of  information  legislation  for  the  Dis- 
trict of  Columbia.  The  Clearinghouse  was  established  in  1972  to  give 
legal  and  technical  assistance  to  public  interest  groups,  citizens,  and  the 
press  in  the  effective  use  of  laws  granting  a  right  of  access  to  govern- 
ment-held information.  As  part  of  these  efforts,  we  developed  a  Model 
State  Freedom  of  Information  Act,  which  we  feel  incorix>rates  most 
of  the  strengths  and  eliminates  most  of  the  wealniesses  contained  in 
existing  public  information  laws,  while  respecting  and  protecting  the 
valid  interests  of  government  in  selected  confidentiality.  Councilmem- 
ber Dixon's  Bill  No.  1-119  closely  parallels  our  original  version  of 
the  ]M;odel  Act. 

Subsequently,  we  have  revised  our  Model  Act  to  incorporate  the 
suggestions  of  others,  especially  the  changes  proposed  by  the  D.C.  Bar, 
Division  I,  Committee  on  Access  to  Government  Information  during 
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the  hearings  before  the  Council'  Committee  on  the  Judiciary  and 
Criminal  Law  on  January  28, 1976.  Exco.pt  for  minor  differences  which 
we  believe  to  be  improvements,  our  Model  Act  parallels  the  Bar's  pro- 
posal. Moreover,  the  ]\lodel  Act  includes  an  important  new  pixDvision. 
mentioned  by  the  D.C.  Bar,  but  not  incoriX)rated  into  its  pro[X)sed  bill, 
that  would  require  the  indexing  and  publication  of  adopted  rules  and 
certain  descriptive  information  in  order  to  increase  the  ability  of  the 
public  to  locate  goveniment-held  documents. 

While  by  definition  these  records  are  "public",  as  a  practical  matter 
they  are  often  im|x)ssible  to  find,  even  though  they  are  in  reality  "law" 
or  "policy".  Such  indexing  has  long  been  required  on  the  Federal  level, 
and  a  similar  provision  has  been  recommended  by  the  American  Law 
Institute  in  its  Model  Administrative  Procedure  Act. 

We  have  enclosed  a  copy  of  our  Model  Act,  as  well  as  a  recent  de- 
cision of  the  District  of  Columbia  Court  of  Appeals  which  illustrates 
the  type  of  problem  that  can  occur  when  agencies  do  not  index  past 
precedents,  and  which  points  out  the  serious  deficiency  in  this  respect 
of  Mayor's  Order  76-109.  In  that  case  the  Court  held  that  even  if  a 
citizen  has  been  denied  the  right  to  prove  unequal  treatment  on  the 
part  of  the  Board  of  Zoning  Adjustment  by  the  fact  that  the  Board's 
prior  decisions  were  not  indexed,  the  citizen  has  no  remedy  because 
the  present  Commissioner's  order  does  not  require  such  indexing. 

The  Clearinghouse  hopes  that  the  Council  will  see  fit  to  add  an  in- 
dexing provision  to  Bill  Xo.  1-119  similar  to  the  one  that  the  ALI 
and  the  Clearinghouse  have  proposed.  Unless  such  a  provision  is 
adopted,  important  rights  of  the  citizens  of  the  District  of  Columbia 
will  continue  to  be  controlled  by  bodies  of  secret  law. 
Sincerely. 

Patricia  B.  Skidmore, 
Administrator^  Freedom  of  Information  Clearinghouse. 

Enclosures  (2). 

Model  State  Freedom  of  Ixformatiox  Statute 

Be  it  enacted  by  the of  the  State  of that  this 

Act  shall  be  known  as  the  Freedom  of  Information  Act  of  the  State 
of . 

Sec.  1.  Public  Policy.  It  is  hereby  declared  to  be  the  public  policy 
of  this  State  that  all  persons  are  entitled  to  full  and  complete  informa- 
tion regarding  the  affairs  of  government  and  the  official  acts  of  those 
who  represent  them  as  public  officials  and  employees.  To  that  end.  the 
provisions  of  this  statute  shall  be  construed  in  every  instance  with  the 
view  toward  complete  public  access  to  records  in  the  possession  or  con- 
trol of  the  government,  and  the  minimization  of  costs  and  time  delays 
to  persons  requesting  information. 

Sec.  2.  Defixitioxs. — As  used  in  this  statute : 

(A)  the  term  "public  body"  includes : 

(1)  every  officer,  agency,  department,  division,  bureau, 
board  or  body  in  the  executive  branch  of  government : 

(2)  every  officer,  board,  commission,  council,  or  committee 
in  the  legislative  branch  of  government;  and 

(3)  eA^ery  officer,  judge,  court,  board,  department,  commis- 
sion, council  or  agency  in  the  judicial  branch  of  government; 

(B)  "person"  includes  any  individual,  partnership,  corporation, 
association,  or  public  or  private  organization. 
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(C)  "record"  includes  all  books,  papers,  maps,  photographs, 
films,  cards,  tapes,  recordings,  or  other  documentary  materials, 
regardless  of  physical  form  or  characteristics,  prepared,  owned, 
used,  in  the  possession  of,  or  retained  by  a  public  body ; 

(D)  "adjudication"  means  agency  process  for  the  formulation 
of  an  order. 

Sec.  3.  Right  of  Access  to  Records;  Allowable  Costs;  Time 
Limits. — 

(A)  Any  person  has  a  right  to  inspect  and,  at  his  or  her  discre- 
tion, to  copy  any  record  of  a  public  body,  except  as  otherwise  ex- 
pressly provided  by  Section  7  (exceptions)  of  this  statute,  in  ac- 
cordance with  reasonable  rules  concerning  time  and  place  of 
access  that  may  be  issued  by  a  public  body  after  public  notice  and 
comment. 

(B)  Each  public  body,  upon  a  request  for  records  made  under 
this  statute,  shall  within  fifteen  days  (excepting  Saturdays,  Sun- 
days, and  legal  holidays)  of  the  receipt  of  any  such  request  notify 
the  person  making  such  request  of  its  determination  and  the  rea- 
sons therefor.  Such  a  determination  shall  constitute  the  final 
opinion  of  the  public  body  as  to  the  public  availability  of  the 
requested  legal  holidays)   of  the  submission  of  the  petition. 

(1)  If  the  Attorney  General  determines  that  the  record 
may  be  withheld,  the  person  seeking  disclosure  may  institute 
proceedings  for  injunctive  or  declaratory  relief  in  the  trial 
court  of  general  jurisdiction. 

(2)  If  the  Attorney  General  determines  that  the  record 
may  not  be  withheld,  he  shall  order  the  public  body  to  dis- 
close the  record  immediately.  If  the  public  body  continues  to 
withhold  the  record,  the  person  seeking  disclosure  may : 

(a)  bring  suit  in  the  trial  court  of  general  jurisdic- 
tion to  enjoin  the  public  body  from  withholding  the 
record  and  to  compel  the  disclosure  of  the  requested 
record,  or 

(b)  demand  in  writing  that  the  Attorney  General  bring 
suit  in  the  name  of  the  state  in  the  trial  court  of  general 
jurisdiction  for  the  same  purposes.  If  such  a  demand 
IS  made,  the  Attorney  General  sliall  bring  suit  within  10 
days  (excluding  Saturdays,  Sundays,  and  legal  holidays) 
of  its  receipt.  The  records.  Any  failure  on  the  part  of  a 
public  body  to  respond  to  a  request  made  under  subsec- 
tion (A)  within  the  time  provisions  of  this  subsection 
shall  be  deemed  a  denial  of  the  request. 

(C)  If  a  determination  is  made  to  comply  with  a  request,  the 
records  shall  be  made  available  when  the  requester  is  notified  of 
tlie  determination  or  immediately  thereafter. 

(D)  Eacli  public  body  may  establish  and  collect  fees  not  to  ex- 
ceed the  actual,  direct  cost  of  searching  for  and  making  copies 
of  records.  But  fees  shall  not  be  charged  for  examination  and 
review  to  determine  whether  sucli  records,  or  portions  of  records, 
are  subject  to  disclosure.  Records  sliall  be  furnished  without 
charge  or  at  a  reduced  charge  when  furnishing  the  information 
can  be  considered  as  primarily  benefiting  the  general  public  and 
shall  be  furnished  without  charge  when  the  information  is  about 
the  individual  requesting  it. 
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Sec.  4.  Administrative  Appeals  and  Enforcement. — 

(A)  Any  person  denied  the  right  to  inspect  a  record  of  a  public 
body  may  petition  the  Attorney  General  to  review  the  record  to 
determine  whether  it  may  be  withheld  from  public  inspection.  This 
determination  shall  be  made  within  fifteen  days  (excludinof  Satur- 
days, Sundays,  and  requester  shall  have  an  absolute  right  to 
intervene  as  a  full  party  in  said  suit  at  any  time. 

(B)  In  any  suit  filed  under  section. 4(A)  of  this  statute,  the 
court  has  jurisdiction  to  enjoin  the  public  body  from  withhold- 
ing records,  to  order  the  disclosure  of  any  records  improperly 
withheld  from  the  person  seeking  disclosure,  and  to  grant  such 
other  equitable  relief  as  may  be  proper.  The  court  shall  determine 
the  matter  de  novo  and  the  burden  is  on  the  public  body  to  sus- 
tain its  action.  The  court  may  view  the  records  in  controversy  in 
camera  before  reaching  a  decision,  and  in  the  discretion  of  the 
court,  other  persons,  including  the  requester,  counsel  and  neces- 
sary expert  witnesses  may  be  permitted  to  view  the  records,  sub- 
ject to  necessary  protective  orders.  Upon  motion  and  consent  of 
all  parties,  if  the  court  makes  a  written  finding,  with  a  statement 
of  reasons,  that  extraordinary  circumstances  require  a  portion 
of  the  proceedings  to  be  closed  to  the  general  public  and  that 
closing  such  portion  of  the  proceedings  is  necessary  to  achieve 
an  overriding  policy  objective  of  this  Act,  the  court  may  order 
that  that  portion  of  the  proceedings  he  held  in  the  presence  of  all 
parties,  counsel,  and  necessary  witnesses  with  the  general  public 
excluded.  Any  noncompliance  with  an  order  of  the  court  may  be 
punished  as  contempt  of  court. 

(C)  Except  as  to  cases  the  court  considers  of  greater  im- 
portance, proceedings  arising  under  section  4(A)  of  this  statute, 
including  appeals,  take  precedence  on  the  docket  over  all  other 
cases  and  shall  be  assigned  for  hearing,  trial  or  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 

(D)  If  a  person  seeking  the  right  to  inspect  or  to  receive  a 
copy  of  a  public  record  substantially  prevails  in  such  a  suit,  he 
or  she  shall  be  awarded  reasonable  attorney  fees  and  other  costs 
of  litigation. 

Sec.  5.  Recording  of  Final  Votes. — Each  public  body  having  more 
than  one  member  shall  maintain  a  record  of  the  final  votes  of  each 
member  in  each  proceeding  of  that  public  body.  Said  records  shall  be 
available  for  public  inspection  as  provided  in  Section  6(A)(7)  of 
this  statute. 

Sec.  6.  Information  Which  Must  Be  Public;  Publication 
Requirements. — 

(A)  Without  limiting  the  meaning  of  other  provisions  of  this 
Act,  the  following  categories  of  information  are  specifically  de- 
clared to  be  public  information,  except  in  extraordinary  circum- 
stances where  an  exception  from  disclosure  applies  and  the  policy 
reasons  for  that  exception  clearly  outweigh  the  public  interest 
in  disclosure  in  the  particular  case : 

(1)  the  names,  sex,  race,  ethnicity,  salaries,  title,  and 
dates  of  employment  of  all  employees  and  officers  of  a  public 
body; 
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(2)  administrative  staff  manuals  and  instructions  to  staff 
manuals  and  instructions  to  staff  that  affect  a  member  of  the 
public ; 

(3)  final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of 
cases; 

(4)  those  statements  of  policy  and  interpretations  of 
policy,  statute,?,  and  rules  which  have  been  adopted  by  a 
public  body ; 

(5)  correspondence  and  materials  referred  to  therein,  by 
and  with  a  public  body  relating  to  any  regulatory,  supervi- 
sory, or  enforcement  responsibilities  of  the  public  body, 
whereby  the  public  body  determines,  or  states  an  opinion 
upon,  or  is  asked  to  determine  or  state  an  opinion  upon,  the 
rights  of  the  state,  a  subdivision  of  the  state,  the  public,  or 
any  private  party ; 

(6)  information  in  or  taken  from  any  account,  voucher, 
or  contract  dealing  with  the  receipt  or  expenditure  of  public 
or  other  funds  by  public  bodies ; 

(7)  the  minutes  of  all  proceedings  of  all  public  bodies  and 
all  votes  of  each  member  of  each  public  body  at  such 
proceedings ; 

(B)  Notwithstanding  any  other  pro\asions  of  this  Act,  each 
public  body  shall  separately  state  and  currently  publish  for  the 
guidance  of  the  public : 

(1)  a  description  of  the  organization  of  the  public  body, 
stating  the  general  course  and  method  by  which  its  functions 
are  channeled  and  determined,  including  the  nature  and  re- 
quirements of  all  formal  and  informal  procedures  available 
and  a  description  of  all  forms  and  instructions  used ; 

(2)  a  description  of  the  established  places  at  which,  the 
employees  from  whom,  and  the  methods  whereby,  the  public 
may  obtain  information,  make  submittals  or  requests,  or 
obtain  decisions ; 

(C)  (1)  The  Secretary  of  State  shall  compile,  index,  and  pub- 
lish all  effective  rules  adopted  by  each  public  body.  Compilations 
shall  be  supplemented  or  revised  as  often  as  necessary  and  at  least 
once  every  two  years. 

(2)  The  Secretary  of  State  shall  publish  a  bulletin  at  least 
monthly  setting  forth  the  text  of  all  rules  filed  durins:  the  pre- 
ceding month  excluding  rules  in  effect  upon  the  adoption  of  this 
Act. 

(3)  The  Secretary  of  State  may  omit  from  the  bulletin  or  com- 
])ilation  any  rule  the  publication  of  which  would  be  unduly  cum- 
bersome, expensive,  or  otherwise  inexpedient,  if  the  rule  in  printed 
or  processed  form  is  made  available  on  application  to  the  adopting 
public  body,  and  if  the  bulletin  or  compilation  contains  a  notice 
accurately  stating  the  general  subject  matter  of  the  omitted  rule 
and  stating  how  a  copy  thereof  may  be  obtained. 

Sec.  7.  Exceptions  from  Mandatory  DisclosI'Re. — 

.(A)  The  following  matters  may  be  withheld  from  disclosure 
under  the  provisions  of  this  statute  but  these  exceptions  from 
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mandatory  disclosure  only  permit,  and  never  require,  withholdin<^ 
by  a  public  body: 

(1)  Confidential  commercial  or  financial  information,  but 
only  to  the  extent  that  disclosure  would  : 

(a)  result  in  substantial  and  unfair  competitive  injury 
to  the  submitter  of  that  information  to  a  public  body,  if 
the  submitter  at  the  time  of  the  submission  specifically 
requested  that  the  information  not  be  made  public,  or, 
if  submitted  prior  to  the  effective  date  of  this  statute, 
such  a  request  is  reasonably  to  be  implied  from  the  cir- 
cumstances of  the  submission ;  or 

(b)  lead  to  financial  speculations  in  currencies,  securi- 
ties, or  commodities  which  will  seriously  interfere  with  a 
planned  transaction  of  the  State  or  cause  substantial  fi- 
nancial injury  to  the  State  or  Xational  economy. 

(2)  Information  of  a  personal  nature  where  the  public 
disclosure  thereof  would  constitute  a  clearly  unwarranted  in- 
vasion of  personal  privacy. 

(3)  Records  of  law  enforcement  agencies,  but  only  if  they 
were  compiled  as  part  of  an  investigation  for  law  enforcement 
purposes  and  the  disclosure  of  the  information  would  harm 
law  enforcement  by : 

(a)  revealing  the  identity  of  informants  not  generally 
known  outside  the  government ; 

(b)  prematurely  releasing  information  where  this 
would  impede  the  government's  enforcement  efforts  in  a 
particular  prospective  law  enforcement  action; 

(c)  disclosing  investigatory  techniques  not  generally 
know^n  outside  the  government; 

(d)  depriving  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication; 

(e)  endangering  the  life  or  safety  of  a  law  enforcement 
officer. 

(4)  Inter-public  body  and  intra-public  body  communica- 
tions, but  only  to  the  extent  that  such  communications  do  not 
fall  within  Section  6  and  (except  for  part  (a)  below)  do  not 
consist  of  facts,  analysis  or  evaluation  of  facts,  or  summaries 
of  facts,  involving : 

(a)  deliberations  among  judges  or  among  judges  and 
their  confidential  aides  concerning  prospective  judicial 
decisions ; 

(b)  information  routinelv  protected  by  the  attorney 
work-product  or  attorney-client  privileges;  and 

(c)  recommendations  made  by  advisers  on  policymak- 
ing, adjudicatory,  rule-making,  or  judicial  decisions. 

provided  that  this  subsection  shall  not  protect  from  disclosure 
inter-public  body  communications  between  any  two  or  three 
branches  of  the  State  government  as  defined  in  subsections 
(1),  (2)  and  (3)  of  Section  2(A)  of  this  statute. 

(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  not  including  previ- 
ously administered  examinations  or  answers  to  questions 
thereon. 
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(B)  Any  reasonably  segregable  portion  of  a  record  shall  be 
provided  to  any  person  requesting  such  record  after  deletion  of 
those  portions  which  may  be  withheld  from  disclosure  under  sub- 
section (A). 

(C)  No  record  shall  be  withheld  for  any  reason  other  than 
those  that  are  specifically  enumerated  in  subsection  (A). 

Sec.  8.  Letters  of  Denial. — 

(A)  Denial  by  a  public  body  of  a  request  for  records  from  that 
public  body  shall  be  in  written  form  and  contain  at  least  the 
following : 

(1)  a  description  of  the  contents  of  the  records  withheld 
and  a  statement  of  the  specific  reasons  for  the  denial,  cor- 
related to  specific  portions  of  the  records,  includinfi:  citations 
to  the  particular  exception  (s)  under  section  7  of  this  statute 
relied  on  as  authority  for  the  denial ; 

(2)  the  name(s)  of  the  public  official (s)  or  employee (s) 
responsible  for  the  decision  to  deny  the  request;  and 

(3)  notification  to  the  requester  of  any  administrative  or 
judicial  right  of  review  under  section  4(A)  of  this  statute. 

(B)  Each  public  body  shall  maintain  a  file  of  all  letters  of  de- 
nial of  requests  for  records  and  of  denial  of  requests  for  the  waiver 
of  fees  from  that  public  body.  This  file  shall  be  made  available  to 
any  person  on  request. 

Sec.  9. — Penalties. — ^Upon  motion,  notice,  and  hearing,  any  public 
official  or  employee  who  withholds  records  or  denies  a  request  for 
records  without  a  reasonable  basis  in  law  shall  be  subject  to  a  fine  by 
the  court  which  ordered  disclosure  of  $1000  for  each  offense. 

Sec.  10. — Repealer. — All  laws  of  this  State  that  are  inconsistent 
with  this  statute  are  to  the  extent  of  the  inconsistency  hereby  repealed. 

District  of  Columbia  Court  of  Appeals 

No.  8756 

Legislative  Study  Club,  Inc.,  petitioner. 

District  of  Columbia  Board  of  Zoning  Adjustment, 
respondents, 

Lawrence  A.  Monaco,  Jr.,  Capitol  Hill  Eestoration  Society, 

INTERVENORS. 

Petition  for  Review  of  Decision  of  the  District  of  Columbia  Board 
of  Zoning  Adjustment 

(Argued  October  9,  1975— Decided  June  16,  1976) 

Arthur  L.  Fox^II^  for  petitioner. 

James  N.  Dulcan,  Assistant  Corporation  Counsel,  with  whom  C. 
Francis  Murphy^  Corporation  Counsel  at  the  time  the  brief  was  filed, 
Louis  P.  Rohhins^  Principal  Assistant  Corporation  Counsel,  and 
Richard  TF.  Barton^  Assistant  Corporation  Counsel,  were  on  the  brief, 
for  respondent. 
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Lawrence  A.  Monaco^  Jr.^  for  interveners. 

Before  Yeagley  and  Harris,  Associate  Judges^  and  Kormax,  Asso- 
ciate Judge^  Superior  Court  of  the  District  of  Columbia.* 

Yeagley,  Associate  Judge:  This  is  a  petition  for  review  of  a  de- 
cision of  the  District  of  Cohimbia  Board  of  Zoning  Adjustment  de- 
nying petitioner  a  certificate  of  occupancy  to  use  a  building  in  an  R^ 
zoning  district  in  Southeast  Washington  holding  petitioner  does  not 
qualify  as  a  private  club.  Finding  that  petitioner's  contentions  to  the 
contrary  are  without  merit,  we  affirm  the  judgment  of  the  Board  of 
Zoning  Adjustment  and  dismiss  the  petition. 

The  property  in  question  is  located  at  133  C  Street,  S.E.,  diagonally 
across  the  street  from  the  United  States  House  of  Representatives' 
Cannon  Office  Building.  It  is  zoned  R-4,  which  includes  row  dwell- 
ings, conversions,  apartments,  and  private  clubs.  The  building  was 
formerly  occupied  as  a  convent  but  had  become  vacant.  Several  per- 
sons who  were  to  become  the  organizers  of  petitioner,  the  Legislative 
Study  Club,  were  then  operating  as  members  or  employees  of  Congress 
Watch  or  Citizen  Action  when  they  found  this  building  and  learned 
of  its  availability  for  an  R^  use.  On  August  14,  1973,  they  obtained 
articles  of  incorporation  for  a  study  club  and  on  that  date  signed  a 
lease  for  the  premises  and  filed  an  application  for  a  certificate  of 
occupancy. 

The  "Club"  is  a  nonprofit  society  organized  to  advocate  and  main- 
tain the  principles  of  citizen  participation  in  government.  It  is  com- 
posed of  two  internal  organizations.  Citizen  Action,  which  prepares 
and  publishes  materials  for  public  interest  groups,  and  Congress 
Watch,  a  large  public  interest  lobby.  Of  the  "Club's"  21  or  22  "mem- 
bers" 12  or  13  are  full-time  salaried  employees  who  work  at  the  club- 
house". Congress  Watch  and  several  of  its  members  are  registered 
lobbyists. 

On  August  14,  1973,  the  "Club"  applied  to  the  District  of  Colum- 
bia Department  of  Economic  Development  for  a  certificate  of  oc- 
cupancy to  permit  it  to  use  the  building  as  a  private  club,  a  use  per- 
mitted in  the  R-4  zone  in  which  the  building  is  located.  The  "Club" 
submitted  with  the  application  its  articles  of  incorporation  which  had 
just  been  approved  on  the  same  date  and  a  letter  from  its  president 
which  stated,  inter  alia^  that  the  first  floor  was  to  be  used  for  reception 
purposes  and  "limited  office  use"  and  that  the  second  and  third  floors 
would  be  used  for  "offices,  for  a  library  and  for  conferences  and  meet- 
ings." On  the  basis  of  this  information,  the  Zoning  Administrator 
found  the  "Club"  to  be  a  private  club  within  the  R-4  definition  and 
issued  a  certificate  of  occupancy.  Mr.  Lawrence  Monaco,  a  nearby  prop- 
erty owner,  and  the  Capitol  Hill  Restoration  Society,  intervenors  here, 
filed  an  "appeal"  with  the  Board  of  Zoning  Adjustment.  After  a 
hearing  the  Board  reversed  the  Zoning  Administrator's  ruling,  finding 
that  petitioner  did  not  meet  the  requirements  of  a  private  club  under 
District  regulations  for  R-4  zoning.  We  concur. 

Section  3104.39  of  the  Zoning  Regulations  provides  that  an  R^  dis- 
trict may  include,  as  a  matter  of  right,  a  ''^Private  Club^  lodge,  fra- 
ternity house,  sorority  house,  or  dormitory,  except  when  such  use  is  a 
service  customarily  carried  on  as  a  business."  Petitioner  asserts  that 
since  it  is  organized  for  "charitable,  educational  and  scientific  pur- 
poses" it  fits  within  the  provisions  of  an  R-4  district  and  asserts  the 

•sitting  by  designation  pursuant  to  D.C.  Code  1973,  §  11-707 (a). 
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B.Z.A.  has  adopted  an  unduly  restrictive  interpretation  which  must 
be  reversed  on  appeal.  We  do  not  agree.  We  view  petitioner's  efforts 
to  meet  the  K-4  criteria  by  calling  itself  a  private  club  as  little  more 
than  a  device  designed  to  circumvent  the  requirements  of  the  Zoning 
Regulations. 

The  Board  found  that  the  Legislative  Study  Club  is  a  nonprofit 
organization  for  the  benefit  of  the  public  in  general  but  not  a  private 
club  for  the  social  benefit  of  its  members.  There  is  ample  evidence 
to  support  the  decision  of  the  Board.  In  its  findings  of  fact  and  con- 
clusions of  law  it  said : 

The  Zoning  Commission  has  in  the  regulations  defined  both  a 
"Private  Club''  and  a  "Non-profit  Organization",  and  a  review  of 
the  progression  of  permitted  uses  in  the  regulations  indicates  that 
a  "Private  Club"  is  a  more  restrictive  use  than  a  "Non-profit 
Organization"  since  they  are  first  permitted  in  the  R-4  and  SP 
Districts  respectively.  The  Commission  would  not  have  done  so 
had  they  not  intended  a  distinction.  In  our  opinion  the  Legislative 
Study  Club  is  a  nonprofit  organization  for  the  benefit  of  the  pub- 
lic in  general  and  not  a  private  club  for  the  social  benefit  of  its 
members. 
The  Board  arrived  at  this  conclusion  after  examining  the  evidence 
and  interpreting  the  definitions  in  its  regulations  regarding  a  private 
club  and  a  nonprofit  organization.  Its  interpretation  is  binding  on  this 
court  unless  it  is  plainly  erroneous  or  inconsistent  with  the  regula- 
tion. Dietrich  v.  District  of  Columhia  Board  of  Zoning  Adjustment^ 
D.C.  App.,  320  A.2d  282,  286  (1974)  ;  Taylor  v.  District  of  Columhia 
Board  of  Zoning  Adjustment.  D.C.  App.,  308  A.2d  230,  232  (1973). 
Here  there  is  a  reasonable  basis  for  the  Board's  interpretation  and  it 
will  not  be  disturbed. 

A  private  club  is  defined  in  §  1202  of  the  Zoning  Regulations  as  "a 
huilding  or  portion  thereof  used  by  an  association  organized  for  the 
promotion  of  a  common  social  objective  and  not  for  profit,  where  fa- 
cilities are  limited  to  its  members  and  their  guests.  .  .  ."  A  nonprofit 
organization,  on  the  other  hand,  is  defined  as  "an  orgranization  orga- 
nized and  operated  exclusively  for  religious,  charitable,  literary,  sci- 
entific, community,  or  educational  purposes  .  .  .  provided  no  part  of 
its  net  income  inures  to  the  benefit  of  any  private  shareholder  or  indi- 
vidual." Both  are  nonprofit  types  of  organizations,  but  there  the 
similarity  ends.  In  comparing  the  two  definitions,  it  is  readily  apparent 
that  "private  club"  was  intended  to  cover  personal,  social  matters, 
while  "nonprofit  organization"  was  aimed  at  nonpersonal,  service-type 
activities.  The  Board  said  in  its  memorandum  decision  that  the  peti- 
tioner 

pursuant  to  its  corporate  purposes,  operates  as  a  clearing:  house 

for  class  groups  by  studying  specific  pieces  of  legislation  and 

disseminating  information  to  those  groups  regarding  issues  such 

as  consumer  affairs  and  public  information.  The  Board  reasons 

that  the  activities  of  the  Legislative  Study  Club  are  vocational 

in  nature  as  opposed  to  avocational  activities  connoted  by  the 

term  common  social  objectives. 

Groups  falling  within  the  definition  of  nonprofit  organizations  are 

not 'permitted  in  B-4  zoning:  districts.  They  are  listed  in  the  Zon- 

inir  Regulations  under  SP  (Special  Purposes)  districts  for  conversions 

of  building  {see  D.C.  Zoning  Regs.  §4101.35)  and  are  not  permitted 
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in  any  residential  district.  To  hold  that  an  organization  such  as  peti- 
tioner may,  by  the  mere  affixing  of  the  word  "chib"  to  its  name,  change 
its  status  from  that  of  a  nonprofit  "vocational"  organization  to  that 
of  a  social  club,  so  as  to  qualify  for  an  occupancy  ^x^rmit  in  an  'R-i 
district,  would  make  a  mockery  of  the  Zoning  Regulations  and  would 
destroy  the  careful  distinctions  drawn  by  the  Zoning  Commission.  We 
hold  that  the  Board  ruled  properly  that  the  Zoning  Administrator  had 
erred  in  finding  petitioner  qualified  as  a  club  for  the  occupancy  in  an 
B.-A  zoning  district. 

Petitioner  also  alleges  certain  procedural  errors  on  the  part  of  the 
Board.  It  asserts  first  that  the  intervenors  failed  to  carry  their  burden 
of  proof  in  the  proceedings  before  the  Board.  We  have  read  the  tran- 
script of  the  hearing  and  have  examined  the  evidence  submitted  and 
conclude  that,  contrary  to  what  petitioner  contends,  the  intervenors 
did  indeed  meet  their  burden.  The  evidence  included  a  certified  copy  of 
petitioner's  articles  of  incorporation;  a  letter  from  the  president  of 
the  "Club"  advising  that  much  of  the  space  at  the  premises  was  to  be 
used  for  offices ;  extracts  from  the  Congressional  Record  showing  that 
a  lobbying  organization  (Congress  Watch)  had  listed  its  address  as 
that  oi  the  "Club's'' ;  and  testimony  by  Mr.  Monaco  as  to  the  nature  of 
the  operations  of  the  "Club".  In  addition,  there  was  testimony  from 
a  witness  who  had  visited  the  premises  on  invitation  of  members  of 
the  "Club",  and  discovered  that  the  building  was  being  used  for  "an 
office".  He  testified  the  private  club  status  appeared  to  be  a  subterfuge 
to  get  around  the  Zoning  Regulations.  The  foregoing  evidence  was 
ample  to  establish  a  prima  facie  case  for  intervenors. 

Petitioner  also  asserts  that  the  Board  unlawfully  denied  it  access  to 
the  Board's  previous  decisions  construing  the  Zoning  Regulations,  in 
violation  of  D.C.  Code  1973,  §  1-1504  and  Commissioner's  Order  No. 
71-370  (Nov.  2,  1971  [see  18  D.C.  Reg.  289  (Nov.  15,  1971)].  The  re- 
quest by  petitioner  for  such  records  was  made  on  March  25, 1974,  when 
it  filed  its  motion  for  reconsideration  and  reargument  which  was  over 
3  months  after  the  Board's  hearing  was  concluded.  Petitioner  specifi- 
cally asked  the  Board  for  "a  list,  or  preferably  copies  of  all  Board  and 
Zoning  Commission  decisions  over  the  past  15  years  dealing  with  ques- 
tions of  what  constitutes  a  'private  club'  and  a  'non-profit  organization' 
within  the  meaning  of  the  zoning  regulations."  It  asserted  that  the 
Code  and  the  Commissioner's  Order  required  the  furnishing  of  this 
material.^ 

Decisions  of  the  Board,  as  well  as  minutes  of  its  executive  sessions, 
are  public  records  and  are  available  to  the  public  at  the  Board  office. 
Reproductions  may  be  obtained  at  a  nominal  fee.  Unfortunately  no 
index  has  been  maintained  of  these  documents.  A^Hiat  petitioner  seeks 
is  to  compel  the  Board  to  compile  such  an  index.  As  beneficial  as  that 
result  miffht  be,  there  is  no  requirement  in  any  statute  or  order  com- 
pelling the  indexing  of  the  Board's  decisions.  We  are  unable  to  find 
any  law  or  rule,  nor  are  we  referred  to  any,  that  would  require  the 
Board  to  cull  out  of  its  records  relevant  decisions  in  order  to  provide 
petitioner  with  a  list  of  cases,  should  there  be  any,  concerning  the  defi- 
nition of  "private  club"  or  "nonprofit  organization." 

1  In  addition,  petitioner  also  requested  tlie  decisions  pursuant  to  another  Commissioner's 
Order — No.  68-211  (Mar.  19.  1968).  However,  this  order  was  expressly  repealed  by  Com- 
missioner's Order  No.  71-370  and  is  thus  not  relevant  here. 


158 

Petitioner  cites  us  to  the  recent  Supreme  Court  case  of  N.L.R.B.  v. 
Sears,  Roebuck  &  Co.,  421  U.S.  132  (1975),  noting  that  the  Court  in 
that  case  specifically  required  the  N.L.K.B.  to  prepare  an  index  of  its 
"final  opinions."  What  petitioner  ignores  in  its  analysis  of  the  case  is 
that  the  Court  did  this  pursuant  to  a  specific  statutory  provision.  The 
Court  relied  upon  5  U.S.C.  §  552(a)  (2)  (1970),  which  provides  inter 
alia  that  "[e]ach  agency  .  .  .  shall  maintain  and  make  available  for 
public  inspection  and  copying  a  current  index  providing  identifying 
information  for  the  public  as  to  any  matter  issued,  adopted,  or  pro- 
mulgated after  July  4,  1967  .  .  .  ."  This  section  of  the  United  States 
Code  is  not  applicable  to  the  Board  since  §  551(1)  (D)  specifically  ex- 
empts from  its  provisions  "the  government  of  the  District  of  Colum- 
bia." Nor  is  there  any  similar  provision  in  either  D.C.  Code  1973,  §  1- 
1504  or  Commissioner's  Order  No.  71-370.  Contrary  to  petitioner's 
assertion,  the  D.C.  Code  provision  and  the  Commissioner's  Order  do 
not  "closely  parallel"  the  federal  statute  at  all,  especially  in  the  area  of 
keeping  an  index.  There  is  no  statute  applicable  to  District  zoning  rec- 
ords which  compels  the  keeping  of  an  index.^  Petitioner's  argument 
that  the  absence  of  an  index  somehow  renders  the  Board's  decision  void 
for  lack  of  "fundamental"  procedural  due  process  is  specious. 

Finding  no  error  in  the  proceedings  before  the  Board  of  Zoning  Ad- 
justment, the  order  appealed  from  is 

Affirmed. 

Public  Citizex, 
Septemher  2Jf,  1976. 
Greg  Mize, 

Counsel,  Committee  on  Judiciary  and  Criminxil  Laws, 
District  of  Columbia  Council 

Dear  Greg  :  The  Bar  authorized  the  filing  of  the  enclosed  letter  with 
the  Council.  Since  it  merely  reiterates  our  earlier  positions,  the  Board 
did  not  have  to  act  upon  it. 

Also  enclosed  is  a  copy  of  the  new  amendment  to  the  "other  statutes" 
exemption  to  the  Federal  FOIA,  as  well  as  the  conference  report  state- 
ment about  it. 
Yours, 

Larry  Ellsworth. 


Larry  P.  Ellsworth, 

Washington.  D.C,  Septemher  2If.  1976. 
Re :  Proposed  District  of  Columbia  Freedom  of  Information  Act,  Bill 
No.  1-119. 
Dear  Counctlmember  :  The  D.C.  Bar's  Committee  on  Access  to 
Government  Information  testified  at  the  Council's  public  hearings  in 
January,  and  submitted  extensive  comments  crenerally  supporting  pas- 
sa2:e  of  Bill  1-119.  Those  comments  and  this  letter,  while  submitted 
with  the  authorization  of  the  Bar,  are  the  views  of  the  Committee 
alone,  and  have  not  been  considered  by  the  entire  Bar.  The  Committee 


2  Wp  notP  that  on  Mav  4.  1970,  the  Mnvor  promultrated  Mayor's  Ordor  76-109  [nee  22 
D.C.  RpV.  or};")!  (May  14.  1970)1  rppealinc:  Commlsslonor's  Order  No.  71-370  and  estab- 
lIshlnpT  now  prorodnres  for  obtnlninp  officlnl  Informntion  from  povprnmental  npronoles.  It 
reqnirps  that  tho  requostod  documents  must  bo  Identlfipd  with  such  rcasonalde  specificity 
as  "will  enable  an  agency  employee  to  locate  the  .  .  .  records  .  .  .  ."  ^ee  §  1(d).  As  in 
Commissioner's  Order  71-370.  there  Is  no  requirement  compelling  the  making  or  keeping 
of  an  Index. 
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continues  to  support  the  bill.  However,  the  Committee  wishes  to  brin^ 
to  your  attention  four  instances  in  which  pro-disclosure  portions  of 
the  bill,  which  our  Committee  favored  in  its  earlier  comments,  were 
unnecessarily  weakened  by  the  Committee  on  the  Judiciary  and  Crim- 
inal Law.  Furthermore,  we  request  your  consideration  of  an  important 
amendment,  rejected  by  the  Judiciary  Committee,  concerning  the  over- 
all scope  of  the  bill.  While  our  Committee  believes  that  many  other 
suggestions  contained  in  our  earlier  comments  would  also  be  improve- 
ments, we  believe  that  the  points  raised  in  this  letter  are  the  most  vital. 
Of  course,  we  will  gladly  furnish  you  with  a  full  set  of  our  original 
comments  upon  request. 

Bill  1-119  will  make  all  records  of  the  Executive  branch  available 
to  the  public  upon  request,  subject  to  seven  "exemptions"  (or,  more 
accurately,  "exceptions").  Those  exemptions  are  set  forth  in  section 
204,  and  the  Bar  Committee  suggests  that  two  of  them  (exemptions 
(4)  and  (6)),  which  were  not  contained  in  the  original  bill,  should 
either  be  eliminated  or  modified. 

As  indicated  above,  Bill  1-119  originally  contained  no  exception 
from  mandatory  disclosure  for  internal  deliberations  of  agency  offi- 
cials (exemption  4).  Our  Committee  suggested  that  a  limited  excep- 
tion was  needed  to  protect  truly  sensitive  communications  and  recom- 
mendations made  in  formulating  agency  policy.  We  offered  very 
carefully  drawn  language  intended  to  achieve  that  result  without  per- 
mitting a  veil  of  secrecy  to  be  drawn  over  agency  inefficiencies  and 
mistakes,  a  result  which  has  sometimes  occurred  under  the  equiva- 
lent Federal  exception.  Unfortunately,  while  the  Judiciary  Committee 
heeded  our  suggestion  that  an  exception  was  neeessary,  it  ignored  our 
warnings  about  the  overbreadth  of  the  analogous  Federal  provision. 
Bill  1-119  now  contains  the  Federal  exception  in  verbatim  form.  This 
federal  exception  is  so  vague  that  it  has  spawned  an  excessive  amount 
litigation  and  still  its  parameters  remain  ill-defined.  We  suggest  that 
the  Council  should  substitute  a  more  precise  and  narrow  exception  like 
that  we  offered  in  our  original  comments. 

Exception  (6)  in  Bill  1-119 — "information  specifically  exempted 
from  disclosure  by  statute" — should  be  eliminated  altogether.  The 
other  exceptions  already  protect  all  legitimate  interests  in  nondis- 
closure, including  privacy,  trade  secrets,  and  law  enforcement  activ- 
ities, among  others.  This  exception  thus  only  confuses  citizens  and 
government  officials  alike,  by  forcing  them  to  look  beyond  the  In- 
formation Act  itself  to  the  entire  three  volumes  and  supplement  of 
the  D.C.  Code  in  order  to  make  sure  that  some  statute  passed  in  an- 
other era  does  not  undermine  the  Information  Act's  disclosure  man- 
date. This  is  not  only  unnecessary  but,  as  the  Federal  experience  has 
shown,  unwise  because  the  broad  and  discretionary  terms  of  some 
statutes  of  this  kind  invite  abuse  by  secrecy-minded  officials  intent 
upon  covering-up  embarrassing  evidence  of  their  mistakes.  Indeed, 
subsequent  to  the  issuance  of  the  Judiciary  Committee's  report,  the 
Federal  Act  was  amended  to  significantly  narrow  the  scope  of  tliis 
exception.  Pub.  L.  94-490,  94th  Cong.,  2d  Sess.  (September  13,  1976). 
See  H.R.  Rep.  No.  94-1441,  94th  Cong.,  2d  Sess.  8,  24-25  (1976).  Yet 
Bill  1-119  continues  to  use  the  language  of  the  pre-amendment  Fed- 
eral Act.  We  therefore  recommended  that  the  Council  delete  exception 
(6)  altogether,  and  make  clear  that  all  laws  inconsistent  with  the  new 
Act  are  repealed  to  the  extent  of  the  inconsistency. 
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Another  extremely  important  provision  of  the  original  bill,  as  well 
as  the  Federal  Act,  is  the  section  requiring  all  court  actions  to  be 
expedited  to  the  fullest  extent  practicable.  ^Vhen  a  person,  especially 
a  journalist,  needs  information,  he  generally  needs  it  quickly,  not  sev- 
eral years  later.  Quick  court  review  of  denials  is  thus  indispensable. 
Learning  the  truth  after  it  is  too  late  to  act  is  of  very  little  use. 

An  additional  provision  contained  in  the  Federal  Freedom  of  In- 
formation Act  (5  U.S.C.  §  552(a)(4)(F)),  which  helps  to  ensure 
prompt  and  proper- disclosure  was  likewise  dropped  from  Bill  1-119. 
That  section  would  hold  government  officials  personally  accountable 
for  intentionally  or  unreasonably  withholding  non-exempt  docu- 
ments. Fifteen  state  public  information  statutes  also  include  direct 
penalty  provisions,  which  are  generally  quite  severe.  8ee  S.  Rep.  No. 
93-854,  94th  Cong.,  2d  Sess.  63-64  (1974) .  A^^ile  the  Federal  Informa- 
tion Act  did  not  originally  contain  such  a  provision,  the  many  ex- 
amples of  official  flaunting  of  the  Act  led  Congress  to  add  such  a  sanc- 
tions provision  in  1974.  The  Committee  strongly  urges  the  Council  to 
reinstate  tliis  provision  while  insuring,  at  the  same  time,  that  respon- 
sible officials  and  employees  are  given  a  fair  hearing  before  imposition 
of  any  penalty. 

Finally,  the  Access  Committee  strongly  reiterates  its  earlier  sug- 
gestion that  the  Information  Act  should  be  made  to  apply  to  all  public 
bodies,  including  the  Council  and  the  Courts,  as  well  as  the  Mayor 
and  the  agencies.  The  public's  need  to  know  how  its  elected  Council 
members  and  appointed  judges  are  performing  their  jobs  is  just  as 
great  as  the  need  to  know  how  its  elected  major  and  appointed  Execu- 
tive officials  are  performing  their  jobs.  Any  fear  by  Council  members 
that  purely  political  documents  which  were  not  compiled  at  taxpayer 
expense  would  have  to  be  made  available  to  opponents  is  unfounded, 
and  there  does  not  appear  to  be  anything  in  the  Home  Rule  Act  pro- 
hibiting applying  disclosure  policies  to  the  judiciary.  We  thus  urge 
the  Council  to  open  all  branches  of  the  District  Government  to  public 
scrutiny. 

In  closing,  the  Committee  wishes  to  reiterate  its  support  for  Bill 
1-119,  while  emphasizing  that  each  of  the  above  suggested  changes  is 
of  vital  importance  to  the  citizens  of  the  District.  We  thank  you  for 
your  consideration  of  our  suggestions. 
Most  sincerely  yours, 

Larry  P.  Ellsworth, 
Chairman^  Committee  on  Access 

To  Government  Information. 


III.  STUDIES  AND  RESEARCH  AVAILABLE  TO  THE  COMMITTEE  STAFF 

ON  BILL  1-119 

Council  of  the  District  of  Columbia  Memorandum 

To  GregMize. 
From  Peter  Moyer. 
Date  October  3, 1975. 

Subject  D.C.  Freedom  of  Information  Act.  Comparative  Analysis  of 
Proposed  D.C.  Freedom  of  Information  Act  (FOIA),  Commis- 
sioner's Order  No.  71-370,  and  Federal  Freedom  of  Information 
Act. 

This  memorandum  summarizes  the  provisions  of  the  present  D.C. 
authority  on  release  of  information.  Commissioner's  Order  Xo.  31- 
370 ;  the  proposed  legislation,  the  D.C.  Freedom  of  Information  Act ; 
and  the  Federal  Freedom  of  Information  Act,  including  the  1974 
amendments. 

The  provisions  are  listed  under  three  main  headings,  Access,  Ex- 
emptions, and  Enforcement.  Provisions  of  the  1974  amendments  to 
the  federal  act  are  indicated  with  an  asterisk.  A  citation  is  included 
to  the  specific  section  of  the  order,  bill  or  act. 

The  analysis  raises  the  following  questions  about  the  proposed  bill : 

1.  Why  give  the  agency  15  days  to  respond  to  a  request?  Both  the 
commissioner's  order  and  the  federal  act  call  for  response  within  10 
days,  although  both  provide  for  an  extension  of  time  for  good  cause, 
while  the  proposed  bill  does  not. 

2.  AYhat  is  the  effect  of  an  agency's  failure  to  comply  with  the  time 
provisions?  Should  failure  to  respond  to  a  request  within  15  days  be 
deemed  a  denial,  and  as  such  subject  to  immediate  judicial  review? 

3.  Should  the  Council  monitor  agency  compliance  with  the  FOIA  ? 
A  requirement  to  submit  periodic  reports  on  denials  would  provide 
this  capability.  As  a  minimum,  shouldn't  agencies  be  required  to  main- 
tain files  on  denials,  as  they  presently  do  under  the  Commissioner's 
Order? 

4.  Should  an  agency's  denial  include  a  statement  of  the  requestor's 
rights  to  judicial  review  under  the  FOIA  ? 

5.  Should  the  bill  include  a  provision  for  deleting  exempted  ma- 
terial from  a  record  and  providing  a  "reasonably  segregable  portion" 
thereof,  as  the  federal  act  provides?  Under  the  bill  as  presently 
drafted,  an  agency  could  deny  access  to  a  record  because  only  one 
portion  of  it  contained  exempted  material. 

6.  Should  an  exemption  be  included  for  Records  specifically  ex- 
empted by  law?  Does  failure  to  include  such  an  exemption  put  the 
bill  in  conflict  with  other  laws  ? 

Analysis  follows. 

(161) 
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The   D.C.   Project:   Legisi^mtve   Research   Center,   Georgetown 
University  Law  Center,  Washington,  D.C. 

MEMORANDUM    JANUARY    2  7,    197  6 

To  David  Clarke,  Chairman,  Committee  on  the  Judiciary  and  Crim- 
inal Law. 

From  Peter  Boyer,  Legal  Intern.  Robert  Stumberg,  Staff  Attorney. 

Re:  The  "Trade  Secrets"  exception  to  the  D.C.  Freedom  of 
Information  Act,  Council  Bill  Xo.  1-119. 

I.    BACKGROUND 

Council  Bill  No.  1-119,  the  Freedom  of  Information  Act,  provides 
three  categories  of  information  which  are  exempted  from  the  general 
requirement  of  disclosure  under  the  act.  One  of  these  categories,  an 
exemption  for  trade  secrets,  has  been  criticized  as  being  too  narrow  to 
properly  protect  business  and  financial  data  submitted  to  government 
agencies. 

The  C  &  P  Telephone  Company  has  expressed  concern  that  under 
the  bill  as  introduced,  reports  of  confidential  marketing  research  data 
which  are  submitted  to  the  Public  Service  Commission  would  become 
available  to  competitors  under  the  Act. 

This  memorandum  will  examine  the  common  law  definition  of  trade 
seerets  and  the  judicial  interpretation  of  the  trade  secrets  exemption 
to  the  Federal  Freedom  on  Information  Act.  Based  on  that  analysis 
a  redrafting  of  the  trade  secrets  exemption  to  Council  Bill  No.  1-119 
will  be  proposed. 

II.   ANALYSIS 

a.  Common  Law,  The  term  trade  secret  is  generally  given  a  tech- 
nical meaning  by  the  courts.  The  Restatement  of  Torts  defines  it  as 
"any  formula,  pattern,  device  or  compilation  of  information  which  is 
used  in  one's  business,  and  which  gives  him  an  opportunity  to  obtain 
an  advantage  over  competitors  who  do  not  know  or  use  it.  It  may  be  a 
formula  for  a  chemical  compound,  a  process  of  manufacturing,  treat- 
ing or  preserving  materials,  a  pattern  for  a  machine  or  other  device, 
or  a  list  of  customers."  ^  The  use  of  terms  such,  as  process,  formula,  or 
pattern  imply  technical  information  relating  to  manufacturing  and 
production,  and  would  seem  to  exclude  more  general  business  data  such 
as  marketing  research  studies,  even  though  the  definition  includes  "a 
list  of  customers"  as  an  example. 

The  caselaw  reflects  a  somewhat  more  narrow  definition.  One  early 
federal  case  defined  trade  secrets  as  "unpatented,  secret,  commercially 
valuable  plans,  appliances,  formulas,  or  processes,  which  are  used  for 
the  making,  preparing,  compounding,  treating,  or  processing  of  arti- 
cles or  materials  which  are  trade  commodities."  ^  In  applying  this 
definition  the  court  held  that  information  submitted  to  the  U.S.  Tariff 
Commission  as  to  capital  assets  and  costs  of  production  of  a  company 
are  not  trade  secrets  and  were  subject  to  disclosure  under  provisions 
of  the  Tariff  Act  of  1922  requiring  reasonable  public  notice  and 
opportunity  for  opposing  interested  parties  to  be  heard.^ 

iRestatement  of  Torts.  Volume  IV  §  757  (B)  (1939). 

2  United  States  v.  United  States  Tariff  Commission,  6  F.2d  491.  495  (D.C.  Cir.  1925). 
^United  States  v.  United  States  Tariff  Commission,  6  F.2d  491   (D.C.  Cir.  1925).   (Dis- 
closure mandated  under  §  315(c)  of  the  Tariff  Act  of  1922,  42  Stat.  858). 
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Other  cases  have  held  that  in  order  for  information  to  be  considered 
a  trade  secret  a  substantial  element  of  secrecy  must  exist,  such  that 
there  would  be  difficulty  in  acquiring  the  information  except  through 
improper  means.*  Under  this  doctrine,  marketing  research  data  which 
could  be  acquired  independently,  by  a  competitor,  at  a  significant  ex- 
pense but  not  through  any  improper  means,  would  not  constitute  a 
trade  secret  and  would  not  be  exempt  from  disclosure. 

Council  Bill  No.  1-119  adopts  the  narrow  common  law  definition 
of  U.S.  V.  U.S.  Tariff  Commission  (note  2,  supra)  and  adds  to  it  the 
phrase  "obtained  from  a  person  and  which  are  generally  recognized 
as  confidential."  ^  The  language  is  adopted  from  the  Model  State 
Freedom  of  Information  Statute.  The  drafter  of  this  section  of  the 
Model  Act  noted  the  necessity  for  protecting  certain  kinds  of  business 
information  from  disclosure.  "Trade  secrets  are  of  value  to  businesses 
and  their  value  is  lost  if  disclosed.  The  statute  adopts  the  traditional 
definition  of  trade  secrets  and  protects  such  information  from 
disclosure."  ^ 

The  phrase  "obtained  from  a  person  has  been  held  to  mean  obtained 
from  someone  outside  of  the  government  rather  than  information  gen- 
erated from  within  an  agency.^  The  phrase  "and  which  are  generally 
recognized  as  confidential"  adds  little  to  the  precision  of  the  definition. 
Gramatically  it  should  be  noted  that  this  phrase  cannot  be  read  to 
expand  the  definition,  but  rather  must  be  read  to  qualify  it.^ 

This  analysis,  especially  considered  in  the  light  of  section  2  of  the 
bill  requiring  its  provision  to  be  construed  toward  complete  public 
access,^  indicates  that  the  kind  of  information  that  C&P  Telephone 
Company  is  desirous  of  protecting  would  not  be  exempted  from 
disclosure  under  the  bill  as  introduced. 

b.  Federal  Freedom  of  Inform/ition  Act.  The  Federal  act  exempts 
"trade  secrets  and  commercial  or  financial  information  obtained  from 
a  person  and  privileged  or  confidential."  ^°  The  House  Report  accom- 
panying the  bill  states  its  purpose  is  to  ".  .  .  assure  the  confidentiality 
of  information  obtained  by  the  Government  through  questionnaires 
...  if  it  would  not  customarily  be  made  public  by  the  person  from 
whom  it  was  obtained  by  the  govemment.^^ 

The  courts  interpreting  the  Federal  Act  have  ruled  that  in  order  to 
bring  a  matter  that  is  not  a  common  law  trade  secret  within  this  ex- 
emption it  must  be  shown  that  the  information  is  (a)  commercial  or 
financial,  (b)  obtained  from  a  person,  and  (c)  privileged  or  confiden- 
tial.^2  A  showing  that  the  information  obtained  by  the  government  is 
information  which  the  person  would  not  reveal  to  the  general  public,^^ 

*  Town  d  Country  House  and  Homes  Service,  Inc.  v.  Evans,  189  A.  2d  390  (Conn.  1963). 
(Action  for  Injunction  and  accounting  by  corporation  against  former  employee  who  solic- 
ited business  using  plaintiff's  customer  list  which  had  been  obtained  within  the  scope  of 
his  employment). 

5  Council  Bill  No.  1-119.  §  5(A)  (1).  Council  of  the  District  of  Columbia. 

"  Model  State  Freedom  of  Information  Statute,  Comments  to  Section  4,  Freedom  of  In- 
formation Clearinghouse,  Washington.  D.C. 

"^  Consumers  Union  oj  the  United  States,  Inc.  v.  Veterans  Administration,  301  F.  Supp. 
796  (S.D.N. Y.  1969).  appeal  dismissed.  436  F.2d  1363.  (Raw  scores,  scoring  schemes,  and 
quality  point  scores  of  hearing  aids  which  were  tested  by  the  Veterans  Administration  held 
not  obtained  "from  a  person"  outside  the  government  within  the  meaning  of  the  exception). 

*  The  conjunction  "and"  does  not  permit  the  clause  to  be  read  as  an  additional  category 
of  trade  secret.  The  only  possible  reading  according  to  the  rules  of  grammar  and  svntax 
is  that  the  clause  "and  which  are  generally  recognized  as  confidential"  modifies  "articles" 
and  "materials"  in  the  proceeding  line.  Being  a  dependent  clause,  It  qualifies  rather  than 
expnnds  the  definition. 

0  Council  Bill  No.  1-119.  §  2,  Council  of  the  District  of  Columbia. 
lo^U.S.C.    5f)2(l))(4>. 

"H.  Rep.  No.  89-1497.  89th  Cong..  2d  Session,  at  10  (1966). 
«  Nat'l  Parks  and  Conservation  Ass'n.  v.  Aforf on.  498  F.2d  76r)  (D.C.  Clr.  1974). 
"  Grumman  Aircraft   Engineering   Corp.    v.   Renegotiation   Board,  425   F.2d   578    (D.C. 
Clr.  1970). 
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or  that  disclosure  of  the  information  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the  person  from  whom  the  infor- 
mation was  obtained  ^'^  has  been  held  sufficient  to  establish 
confidential it}^  for  the  purposes  of  this  exemption. 

Applying  these  guidelines,  the  courts  have  exempted  the  following 
from  disclosure  under  this  section : 

1.  Sales  profits,  and  marketing  data  submitted  by  corporations  to 
the  Federal  Trade  Commission  during  corporate  acquisition  approval 
matters  before  the  commission.*^ 

2.  Credit  reports  supplied  to  the  government  in  "strict  confidence" 
by  an  independent  credit-reporting  agency.*^ 

3.  Statements  disclosing  the  cost  accounting  principles  and  pro- 
cedures observed  by  corporations  filed  with  the  Cost-Accounting 
Standards  Board.*^ 

4.  Exhibits  attached  to  Renegotiation  agreements  between  national 
defense  contractors  and  the  United  States  which  concerned  business 
and  sales  information,  and  operating  costs  and  expenses.*^ 

5.  Statements  made  by  employees  to  the  National  Labor  Relations 
Board  in  connection  with  an  unfair  labor  practice  proceeding  against 
their  employer  prior  to  public  hearings  on  the  matter.*^ 

6.  The  amounts  of  various  bids  received  by  a  corporation  in  the 
course  of  a  corporate  acquisition,  and  filed  with  the  Federal  Trade 
Commission.2° 

Items  held  not  to  be  within  the  federal  trade  secrets  exemption 
include : 

1.  Raw  scores,  scoring  schemes,  and  quality  point  scores  of  hearing 
aids  which  were  tested  by  the  Veterans  Administration,  on  the  grounds 
that  the  information  was  generated  from  within  the  agency  and  thus 
was  not  obtained  "from  a  person"  outside  the  government  within  the 
meaning  of  the  exemption.^* 

2.  Inspection  reports  and  notices  of  violations  of  health  and  safety 
standards  of  plants  subject  to  the  Walsh-Healy  Public  Contracts 
Act.22 

3.  Research  grant  applications  and  related  site  visit  reports  com- 
piled by  staff  members  and  outside  consultants  of  the  Xational  Insti- 
tute of  Mental  Health.^^ 

III.    CONCLUSION 

The  trade  secrets  exemption  in  Council  Bill  Xo.  1-119  as  introduced 
limits  exempted  materials  to  those  covered  by  the  common  law  defi- 
nition of  a  trade  secret.  Incorporating  the  langauge  of  the  Federal 
Act  would  protect  business  and  commercial  information  supplied  to 
the  government,  as  well  as  trade  secrets,  from  disclosure  under  the 
proposed  D.C.  act. 

"  Xat'l  Parks,  note  9  supra. 

^  Sterling  Drug  Inc.  v.  F.T.C..  450  F.2d  698  (D.C.  Cir.  1971). 

^^  Benson  v.  Oen.  Services  Administration,  ^89F.  Supp.  590  (W.D.  Wash.  1968),  aff'd  on 
other  grounds  415  F.2d  878. 

17  Petkas  V.  Staats,  364  F.  Supp.  680  (D.C.  Dlst.  Col.  1973). 

"  Fisher  v.  Renegotiation  Board,  355  F.  Supp.  1171  (D.C.  Dlst.  Col.  1973). 

^»  Barceloneta  Shoe  Corp.  v.  Compton,  271  F.  Supp.  591  (D.C.  Puerto  Rico  1967). 

20  Sterling  Drug,  note  10  supra. 

'^'^  Consumers  Union  of  United  States.  Inc.  v.  Veterans  Administration,  301  F.  Supp.  796 
(S.D.  N.Y.  1969).  appeal  dismissed.  436  F.2d  1363. 

22  Wecksler  v.  Shultz,  324  F.  Supp.  1084  (D.C.  Dist.  Col.  1971). 

23  Washington  Research  Project,  Inc.  v.  Dept.  of  HEW,  366  F.  Supp.  929  (D.C.  Dlst.  Col. 
1973). 
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If  the  Committee  desires  to  protect  this  broader  range  of  material 
from  disclosure,  Council  Bill  1-119  would  conform  with  the  Federal 
language  as  follows : 

Strike  §  5(A)(1)   in  its  entirety  and  substitute  the  following: 
"(1)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential." 

This  memorandum  has  not  addressed  the  underlying  policy  ques- 
tions as  to  whether  a  public  utility  or  other  broader  classes  of 
non-regulated  businesses  should  be  able  to  protect  marketing  and  com- 
mercial information.  Should  the  Committee  desire  further  background 
on  the  legal  foundation  of  this  policy  question,  a  follow-up  memo- 
randum will  be  prepared. 

The  D.C.  Project:  Legislative  Research  Center,  Georgetown 
University  Law  Center,  Washington,  D.C. 

memorandum    FEBRUARY    2  8,    1976 

February  28,  1976 

To :  Greg  Mize,  Clerk,  Committee  on  the  Judiciary  and  Criminal  Law. 

From :  Robert  Stumberg,  Staff  Attorney. 

Re :  Revised  Timetable  on  FOIA  Written  Work. 

Unfortunately,  it  appears  that  Peter  Boyer  is  a  competent  coun- 
selor ;  he  has  entered  and  won  a  Georgetown  competition  having  to  do 
with  advising  clients  and  identifying  issues.  He  is  now  obligated  to 
proceed  to  national  competition.  I  say  unfortunately  only  because  it 
has  thrown  off  our  mutually  agreed-upon  work  schedule  on  the  D.C. 
F.O.I.A. 

In  order  to  accommodate  Mr.  Boyer,  I  asked  him  to  submit  a  revised 
schedule  that  would  still  accomplish  the  same  amount  of  work  by 
the  end  of  the  semester.  This  means  crowding  more  toward  the  end. 
He  assures  me  that  this  can  be  accomplished  through  the  sacrifice  of 
his  spring  vacation  (which  begins  in  a  week)  to  the  public  interest. 

I  have  attached  the  revised  schedule  in  the  form  of  our  research  de- 
sign timetable.  Please  let  me  know  if  the  changes  inconvenience  or 
displease  you.  Otherwise,  we  shall  proceed  by  the  attached  schedule. 

5.  Work  Product  and  Timetable 

Note  :  Unless  Council  deadlines  require  otherwise,  dates  below  ap- 
ply to  submission  of  student  work  to  the  D.C.  Project  staff. 

Date  Work  Product 

February  27_  Memorandum  presenting  options  for  intermediate  appeal  of  de- 
nials of  FOIA  requests.  2nd  draft. 

March  5 Memorandum  presenting  options  for  statutory  language  on  the 

exemption  for  trade  secrets. 

March  10 Memorandum  surveying  selected  Federal  agencies  for  regulations 

promulgated  in  response  to  Federal  FOIA  requirements. 

March  12 Memorandum  presenting  options/rationales  to  the  Committee  on 

policy  issues  for  the  entire  bill.  1st  draft. 

March  19 Final  draft  of  above  stated  memorandum. 

March  26 Committee  Report  with  drafted  statutory  language  for  amend- 
ments as  instructed  by  the  Committee.  1st  draft. 

April'O Final  draft  of  Committee  Report  and  drafted  statutory  language. 
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Research  Design — D.C.  Freedom  of  Ixfohmation  Act 

D.C.  Council^  Committee  on  the  Judiciary  and  Critnhial  Law — 
Councilmember  (Chairperson)  :  David  Clarke;  Staff*  (Contact  (Com- 
mittee Clerk)  :  Greg  Mize. 

D.C.  Project:  Legislative  Research  Center — Legal  Inter:  Peter 
Boyer ;  Staff  Attomey  :  Robert  Stumberg. 

This  design  is  for  project  administration  purpose.s  oidy.  It  does  not 
necessarily  present  the  position  or  plans  of  any  official  or  employee  of 
the  Government  of  the  District  of  Columbia. 

1.  General  Statement  of  Project : 

This  project  entails  legal  research  primarily  into  Freedom  of  mfor- 
mation  exemptions  and  administration.  The  work  will  include  back- 
ground memoranda  on  selected  issues,  writing  of  a  committee  import, 
analysis  of  public  hearings  and  drafting  of  amendments  to  the  Council 
Bill  (No.  1-119). 

2.  Definition  of  Problem  Area  : 

Without  statutory  authority  it  is  extremely  difficult  for  a  citizen  to 
assert  rights  of  access  against  a  large  and  complex  government  bureauc- 
racy. 

Section  742  of  the  Self -Government  Act  (the  "Sunshine  Amend- 
ment") is  one  attempt  to  carry  out  a  policy  of  open  government  by 
requiring  all  meetings  of  any  depaitmont  of  the  D.C.  Government  in 
which  official  action  is  taken  to  be  open  to  the  public.  But  this  provision 
relates  only  to  communications  in  governmental  meetings. 

A  more  critical  concern  is  the  availability  of  information  upon  which 
governmental  decisions  are  based.  The  currently  operative  law — Com- 
missioner's Order  Xo.  71-370  purports  to  meet  the  need  for  an  open 
information  policy.  The  effectiveness  of  this  Order  has  been  questioned, 
both  in  comparison  to  Federal  law,  and  on  an  empirical  basis.  In  the 
spring  of  1975,  the  D.C.  Public  Interest  Research  Group  (DCPIRG) 
conducted  a  study  of  the  availability  of  information  from  the  District 
Government.  A  total  of  eighteen  requests  for  information  were  sub- 
mitted to  various  agencies.  Of  these,  only  four  (22.2%)  were  returned 
Avith  all  the  information  requested  and  within  the  limits  of  the  Com- 
missioners Order.  The  responses  to  the  remaining  requests  did  not 
comply  with  existing  law. 

3.  Project  Goals: 

(A)  Refine  exemptions  from  FOIA  disclosure  requirements  so  as  to 
promote  maximum  availability  without  encroaching  upon  clearly  artic- 
ulated grounds  for  confidentiality  as  are  endorsed  by  the  Committee. 

(B)  Develop  a  scheme  for  administration  of  the  FOIA  including 
sanctions  which  are  appropriate  to  the  nature  of  governmental  be- 
havior involved.  Such  administrative  scheme  should  balance  cost  with 
the  ultimate  goals  of  governmental  openness. 

(C)  Provide  technical  legal  assistance  to  DCPIRG  and  other  com- 
munity groups  so  as  to  maximize  citizen  input  on  a  topic  which  directly 
concerns  such  groups. 
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4.  Research  Tasks  and  Issues  : 

( A )  Comparative  Statutory  Research  of : 

(1)  Commissioner's  Order  71-370. 

(2)  Bill  1-119. 

(3)  Federal  FOIA. 

(4)  Selected  State  FOIAs. 

(B)  Caselaw  Research  Regarding  Specific  Exemptions:  (1)  Trade 
Secrets. 

(C)  District  Charter  analysis  of  Council  FOIA  authority  over  the 
D.C.  Judiciary. 

(D)  Comparative  research  of  Federal  administrative  regulations 
promulgated  in  response  to  Federal  FOIA  requirements. 

(E)  Review  of  legislative  history  of  Federal  FOIA  and  subsequent 
amendments  with  regard  to  critical  issues  debated  on  exemptions  and 
administration  of  the  Act. 

5.  Work  Product  and  Timetable : 

Note  :  Unless  Council  deadlines  require  otherwise,  dates  below  apply 
to  submission  of  student  work  to  D.C.  Project  staff. 

Date  Worh  Product 

January  20—  Memorandum  reviewing  common  law  and  Federal  caselaw  with 

respect  to  the  trade  secrets  exemption. 
January  23 Memorandum  comparing  options  for  administration  and  appeals 

processes  in  the  Federal  FOIA  and  those  of  selected  states. 
January  26 Memorandum  summarizing  key  issues  of  Congressional  debate  on 

Federal   FOIA  provisions,   with   questions  developed  for  D.C. 

Government  oflScials  and  the  D.C.  Bar  Association  in  public 

hearings. 
January  28 Public  Hearings — Attend  to  take  notes  and  assist  with  questions 

for  witnesses. 
February  6 Memorandum  on  whether  District  Charter  limits  Council  FOIA 

authority  with  respect  to  the  D.C.  Judiciary. 
February  13—  Memorandum  surveying  selected  Federal  agencies  for  regulations 

promulgated  in  response  to  Federal  FOIA  requirements. 
February  27 Memorandum  to  Committee  for  decisions  on  policy  issues  using  an 

options/rationale  format. 
March  19 Draft  of  Committee  Report  with  drafted  statutory  language  for 

proposed  amendments  to  Bill  1-119. 
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MEMORANDUM 


April    12,     1976 


TO:     David  Clarke 

Chairpersoii,  Committee  on  the  Judiciary  and  Criminal  Law 

FROiM:   Peter  Boyer 
Legal  Intern 

Robert  Stumberg 
Staff  Attorney 

RE:     Reviev;  of  Options  for  the  Proposed  D.C.  Freedom  of  Information 
Act 


INTRODUCTION 


This  memorandum  vas  prepared  as  a  forruat  for  consideration 
of  various  options  to  the  provisions  of  the  proposed  D.C.  Freedom 
of  Information  Act,  Bill  No.  1-119  (the  "Dixon  bill) .   The  format 
includes  exact  language  of  the  competing  options  followed  by  a 
brief  discussion  of  the  issues.   The  issues  are  reviewed  in  the 
same  seauence  as  they  are  drafted  in  Bill  No.  1-119  so  that  the 
Committee  can  use  this  memorandum  as  an  agenda  for  markup,  should 
it  so  desire. 


A  more  detailed  analysis  v.'as  given  the  issues  of  trade 

secrets  exemption  and  appeals  process these  issues  are  included 

as  appendices  A  and  B  respectively.   Time  did  not  permit  as 
thorough  an  analysis  of  certain  other  sections;   the  discussion 
indicates  those  areas  which  would  merit  further  study  should  the 
Committee  be  interested  in  their  adoption. 
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II.       POLICY 


Bill   No.    1-119 

Sec.  2  Public  Policy.   It  is 
hereby  declared  to  be  the  public 
policy  of  the  District  of  Columbia 
that  all  persons  are  entitled  to 
full  and  complete  information  re- 
garding the  affairs  of  government 
and  the  official  acts  of  those  who 
represent  them  as  public  officials 
and  employees.   To  that  end,  provi- 
sions of  this  act  shall  be  con- 
strued in  every  instance  with  the 
view  toward  complete  public  access, 


D.C.  Bar  Amendment 

Sec.  2  Public  Policy.   It  is 
hereby  declared  to  be  the  public 
policy  of  the  District  of  Colum- 
bia that  all  persons  are  entitled 
to  full  and  complete  information 
regarding  the  affairs  of  govern- 
ment and  the  official  acts  of 
those  who  represent  them  as  pub- 
lic officials  and  employees.   To 
that  end,  provisions  of  this  act 
shall  be  construed  in  every  in- 
stance with  the  view  toward  com- 
plete public  access,  and  the 
minimization  of  costs  and  time 
delays  to  persons  requesting  in- 
formation. 


Federal  Act 
No  statement  of  policy  was  included  in  the  federal  act. 


a.   Discussion.   The  D.C.  Bar  am.endment  would  add  the  phrase 
"and  the  minimization  of  costs  and  time  delays  to  persons  requesting 
information"  to  the  statement  of  policy.   This  provides  an  opera- 
tional guideline  for  interpretation  of  the  bill  because  it  follows 
the  provisions  which  prevent  undue  delay  and  excessive  costs,  as 
well  as  the  general  right  of  access  granted  by  the  bill. 


III.   DEFINITIONS 

A .   Scope  of  Bill 
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Bill  No.  1-119 

Sec.  3  (A).   Section  1-1502  of 
the  District  of  Columbia  Code  is 
hereby  amended  by  inserting  the 
following  after  the  final  ":"  in 
Section  13: 


D.C .  Bar  Amendment 

Sec.  3(A).   Section  1-1502  of 
the  District  of  Columbia  Code  is 
hereby  amended  by  inserting  the 
following  after  the  final  ":"  in 
Section  13: 

(14)  the  term  "public  body" 
includes:  (A)  every  officer, 
agency,  department,  division, 
bureau,  board,  or  body  in  the 
executive  branch  of  the  Govern- 
ment of  the  District  of  Colum- 
bia; (B)  every  officer,  board, 
commission,  council,  or  commit- 
tee in  the  legislative  branch 
of  the  Government  of  the  Dis- 
trict of  Columbia;  and  (C) 
every  officer,  judge  court,  board 
department,  commission,  council 
or  agency  in  the  judicial  branch 
of  the  Government  of  the  Dis- 
trict of  Columbia; 


Federal  Act 
(5  U.S.C.  §552  (e) ) 

(e)  For  purposes  of  this  section,  the  term  'agency'  as  de- 
fined in  section  551(1)  of  this  title  includes  any  executive 
department,  military  department.  Government  corporation.  Govern- 
ment controlled  corporation,  or  other  establishment  in  the  execu- 
tive branch  of  the  Government  (including  the  Executive  Office  of 
the  President) ,  or  any  independent  regulating  agency. 


Discussion.  As  introduced  the  bill  v/ould  apply  only  to  the 
executive  branch  of  the  D.C.  Governmeiit.  The  D.C.  Bar  amendment 
would  expand  the  coverage  of  the  lav/  to  the  legislative  and 
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judicial  branches  by  defining  the  germ  "public  body"  to  include 
all  three  branches  of  government. 

1.  Legislative  Branch.   Considerable  support  for  expanding 
the  coverage  of  the  bill  to  the  legislative  branch  was  expressed 
at  the  public  hearings,-^   At  least  eleven  states  have  enacted 
freedom  of  information  statutes  that  apply  to  both  the  legisla- 
tive and  executive  branches.^   A  related  D,C.  Law,  the  so-called 
sunshine  amendm.ent,  which  requires  air  meetings  of  government 
bodies  to  be  open  to  the  public,  applies  to  the  legislative 
branch. 

2.  Judicial  Branch.   Including  the  judicial  branch  raises 
a  number  of  questions  v;hich  the  hearings  on  this  bill  did  not 
really  address.   The  first  is  whether  sucli  a  provision  would  be 
in  violation  of  Section  602  of  the  Self-government  Act,  which 
limits  Council's  authority  in  the  area  of  organization  and  pro- 
cedure of  the  D.C.  Courts.-^   Secondly,  as  one  witness  noted,  the 
uniqueness  of  the  judicial  branch  and  the  nature  of  the  adversary 
system  suggest  that  further  study  should  be  undertaken  before  a 
general  freedom  of  information  bill  extending  its  coverage  to  the 
judicial  branch  is  approved  by  the  committee.^   Three  states  in- 
clude the  judicial  branch  in  their  Freedom  of  information  laws . ^ 
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B.   Public  Records 


Bill  No.  1-119 

(14)  the  term  'public  record' 
includes  all  books,  papers,  maps, 
photographs,  cards,  tapes,  record- 
ings, or  other  documentary  materials 
regardless  of  physical  form  or 
characteristics  prepared,  owned, 
used,  in  the  possession  of,  or  re- 
tained by  the  Mayor  and  agencies. 


D.C.  Bar  Amendment 

(15)  the  term  'public  record' 
includes  all  books,  papers,  maps, 
photographs,  cards,  tapes,  re- 
cordings, or  other  documentary 
materials  regardless  of  physical 
form  or  characteristics  prepared, 
owned,  used,  in  the  possession 
of,  or  retained  by  a  public  body; 


Discussion.   This  section  recognizes  that  a  public  record  is 
not  necessarily  a  written  document,  and  includes  any  documentary 
record  regardless  of  its  physical  form. 

C.   Adjudication 


Bill  No.  1-119 
no  definition  included 

D.C.  Bar  Amendment 

(16)  "adjudication"  means 
agency  process  for  the  formu- 
lation of  an  order. 

Discussion.   The  D.C.  Bar  amendment  would  define  the  term 
adjudication,  which  is  used  in  bill  no.  1-119  but  not  defined  in 
either  the  bill  or  the  D.C.  Administrative  Procedure  Act.   The 
definition  was  taken  from  the  Federal  Administrative  Procedure 
Act.^ 
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IX  .   RIGHT  OF  ACCESS 
A .   Regulations 


Bill  No.  1-119 

Sec.  4.   Access  to  Public  Re- 
cords from  the  Mayor  and  agencies. 

(A)   Any  person  has  a  right  to 
inspect  or  copy  any  public  record 
of  the  Mayor  or  an  agency,  except 
otherwise  expressly  provided  by 
Section  5  (  )  of  this  Act 

in  accordance  with  reasonable  rules 
concerning  time  and  place  of  access, 


D.C.  Bar  Amendment 

Sec.  4.   Right  of  Access  to 
Public  Records;  Allowable  Costs; 
Time  Limits. 

(A)   Any  person  has  a  right 
to  inspect  and,  at  his  or  her 
discretion,  to  copy  any  public 
record  of  a  public  body,  except 
as  otherwise  expressly  provided 
by  Section  8  (exceptions)  of 
this  Act,  in  accordance  with 
reasonable  rules  that  may  be 
issued  after  notice  and  comment 
by  a  public  body  concerning  time 
and  place  of  access. 


Federal  Act 

(a)   Each  agency  shall  make  available  to  the  public  informiation 
LS  follows: 

(1)   Each  agency  shall  separately  state  and  currently  pub- 
lish in  the  Federal  Register  for  the  guidance  of  the  public -- 

(A)  descriptions  of  its  central  and  field  organiza- 
tion and  trie  established  places  at  which,  the  employees     I 
(and  in  the  case  of  a  uniformed  service,  the  members)  frcti  \ 

whom,  and  the  methods  whereby,  the  public  may  obtain  in-  ) 
formation,  make  submittals  or  requests,  or  obtain  deci-  I 
sions; 

(B)  statements  of  the  general  course  and  method  by 
which  its  functions  are  channeled  and  determined,  includ- 
ing the  nature  and  requirements  of  all  formal  and  informal 
procedures  available; 

(C)  rules  of  procedure,  descriptions  of  forms  avail- 
able or  the  places  at  which  forms  may  be  obtained,  and 
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instructions  as  to  the  scope  and  contents  of  all  papers, 
reports,  or  examinations; 

(D)  substantive  rules  of  General  applicability 
adopted  as  authorized  by  lav/,  and  statements  of  general 
policy  or  interpretations  of  general  applicability 
formulated  and  adopted  by  the  agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the 
foregoing . 

Except  to  the  extent  that  a  person  has  actual  and  timely 
notice  of  the  terms  thereof,  a  person  may  not  in  any  manner  be 
required  to  resort  to,  or  be  adversely  affected  by,  a  matter  re- 
quired to  be  published  in  the  Federal  Register  and  not  so  pub- 
lished.  For  the  purpose  of  this  paragraph,  matter  reat-onably 
available  to  the  class  of  persons  affected  thereby  is  deemed 
published  in  the  Federal  Register  when  incorporated  by  reference 
therein  with  the  approval  of  the  Director  of  the  Federal.  Regis- 
ter. 

(2)   Each  agency,  in  arrorr^ance  witli  published  rules, 
shall  make  available  for  public  inspection  and  copying-- 

(A)  final  opinions,  including  concurring  and 
dissenting  opinions,  as  well  as  orders,  made  in  the 
adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpreta- 
tions which  have  been  adopted  by  the  agency  and  are 
not  published  in  the  Federal  Register;  and 

(C)  administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public; 

unless  the  materials  are  promptly  published  and  copies  offered 
for   sale.   To  the  extent  required  to  prevent  a  clearly  unwar- 
ranted invasion  of  personal  privacy,  an  agency  may  delete 
identifying  details  when  it  makes  available  or  publishes  an 
opinion,  statement  of  policy,  interpretation,  or  staff  manual 
or  instruction.   However,  m  each  case  the  justification  for 
the  deletion  shall  be  explained  fully  in  writing.   Each  agency 
shall  also  maintain  and  make  available  for  public  inspection  and 
copying  current  indexes  providing  identifying  information  for 
the  public  as  to  any  matter  issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  required  by  this  paragraph  to  be  made 
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available  or  published.   Each  agency  shall  promptly  publish, 


quarterly  or  more  frequently,  and  distribute  (by  sale  or  other- 


wise) copies  of  each  index  or  supplements  thereto  unless  it  de- 


termines by  order  published  in  the  Federal  Register  that  the 


publication  would  be  unnecessary  and  impracticable,  in  which 


case  the  agency  shall  nonetheless  provide  copies  of  such  index 


on  request  at  a  cost  not  to  exceed  the  direct  cost  of  duplica- 


tion.  A  final  order,  opinion,  statement  of  policy,  interpre- 


tation, or  staff  manual  or  instruction  that  affects  a  member 
of  the  public  may  be  relied  on,  used,  or  cited  as  precedent 
by  an  agency  against  a  party  other  than  an  agency  only  if — 

(i)   it  has  been  indexed  and  either  made  available  or 
published  as  provided  by  this  paragraph;  or 

(ii)   the  party  has  actual  and  timely  notice  of  the  terms 
thereof. 

(3 )   Except  with  respect  to  the  records  made  avail- 
able under  paragraphs  (1)  and  (2)  of  this  subsection,  each 
agency,  upon  any  request:  for  records  which  (A)  reasonably 
describes  such  records  and  (B )  is  made  in  accordance  with 
published  rules  stating  the  time,  place,  fees  (if  any), 
and  procedures  to  be  follov/ed,  shall  make  the  records 
promptly  available  to  any  person. 


Discussion .   This  section  is  the  heart  of  the  bill.   It 
establishes  the  basic  right  of  access  to  public  records  as  de- 
fined above. 

1.   Uniform  rules.   At  public  hearings  on  the  bill,  witnesses 
urged  the  committee  to  consider  requiring  agencies  to  adopt  uniform 
rules  governing  time,  place,  and  manner  of  access  to  information. 
The  federal  act  requires  agencies  to  publish  rules  and  procedures 
to  be  followed  in  m.aking  information  requests. 

The  D.C.  Bar  amendment  would  require  such  rules  to  be  issued 
only  after  notice  and  comment  by  the  public.   The  Bar  proposal 
would  not  require  the  issuance  of  such  rules,  however.   The 
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Committee  might  consider  the  deletion  of  the  word  "may"  and  the 
insertion  of  the  word  "shall"  in  its  place. 

2.  Discretion  to  inspect  or  copy.   The  D.C.  Ear  amendment 
would  assure  that  a  requestor  v;ould  have  the  option  to  either  in- 
spect or  reproduce,  at  his  option,  a  requested  record.   Such  a 
change  would  insure  that  a  person  may  have  access  to  the  origi- 
nal of  a  record,  not  just  a  reproduction  which  may  not  fully 
reveal  all  markings,  and  make  clear  that  one  need  not  incur  the 
costs  of  reproduction  if  simple  inspection  will  adcquetely  serve 

Q 

the  requestor  s  purpose. ° 

3.  Indexes .   The  federal  law  requires  each  agency  to  make 
available  for  public  inopection  and  copying  current  indexes  pro- 
viding identifying  information  as  to  matters  promulgated  after 
July  4,  1967.   This  requirement  was  adopted  as  part  of  the  1974 
amendments  to  the  Federal  Act.   As  the  Senate  Committee  report- 
ing the  bill  noted,  "If  the  existence  of  a  document  is  unknown, 
disclosure  of  its  contents  will  never  be  requested."^   The  in- 
clusion of  an  indexing  requirement  in  the  D.C.  bill  was  called 
"essential^'  by  one  witness. 

B.   Fees 


Bill  No.  1-119 

(B )  The  Mayer  or  an  Agency  may 
establish  and  collect  fees  not  to 
exceed  the  actual  cost  of  searching 
for  or  making  copies  of  records. 


D.C.  Bar  Amendment 

(C)  The  public  body  may  estab- 
lisli  and  collect  fees  not  to 
exceed  the  actual,  direct  cost 
of  searching  for  or  making 
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Documents  may  be  furnished  without 
charge  or  at  a  reduced  charge  where 
the  Mayor  or  agency  determines  that 
waiver  or  reduction  of  the  fee  is 
in  the  public  interest  because  fur- 
nishing the  information  can  be  con- 
sidered as  primarily  benefitting 
the  general  public.   But  fees  shall 
not  be  charged  for  examination  and 
review  to  determine  if  such  docu- 
ments are  subject  to  disclosure. 


copies  of  public  records.   But 
fees  shall  not  be  chargec^for 
examination  and  review  to  de- 
termine if  such  public  records, 
or  portion  of  public  records, 
are  subject  to  disclosure. 
Public  records  shall  be  fur- 
nished without  charge  or  at  a 
reduced  charge  when  furnish- 
ing the  information  can  be 
considered  as  primarily  bene- 
fiting the  general  public. 


Federal  Act 

(4) (A)   In  order  to  carry  out  the  provisions  of  this  section, 
each  agency  shall  promulgate  regulations,  pursuant  to  notice  and 
receipt  of  public  comment,  specifying  a  uniform  schedule  of  fees 
applicable  to  all  constituent  units  of  such  agency.   Such  fees 
shall  be  limited  to  reasonable  standard  charges  for  document 
search  and  duplication  and  provide  for  recovery  of  only  the  direct 
costs  of  such  search  and  duplication.   Documents  shall  be  furnish- 
ed without  charge  or  at  a  reduced  charge  where  the  agency  deter- 
mines that  waiver  of  reduction  of  the  fee  is  in  the  public  in- 
terest, because  furnishing  the  information  can  be  considered  as 
primarily  benefiting  the  general  public. 


Discussion.   As  introduced,  the  bill  provides  that  the  executive 
branch  may  establish  and  collect  fees  not  to  exceed  the  actual 
cost  of  searching  for  and  making  copies  of  records.   Fees  m.ay  be 
waived  where  the  Mayor  or  the  agency  determines  that  furnishing 
the  information  can  be  considered  as  primarily  benefiting  the 
general  public. 

Witnesses  at  the  public  hearings  on  the  bill  recommended 
that  a  uniform  schedule  of  {ees  be  established  for  each  agency. 


so  that  requestors  would  be  aware  of  any  and  all  fees  in  advance. 


10 
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The  federal  act  contains  such  a  provision. 

2.  Mandatory  v;aiver.   The  D.C.  Bar  amendment  would  require 
waiver  of  fees  where  disclosure  would  primarily  benefit  the 
general  public.   The  Bar  Association  believes  that  with  such  a 
provision  it  would  be  an  abuse  of  discretion  to  deny  waivers  and 

fee  reductions  to  journalists,  indigents,  of  public  interest 

11 
groups . 

3.  Primarily  benefiting  the  public.   None  of  the  provides 
standards  or  guidlines  as  to  what  consitutes  inform.ation  which 
would  benefit  the  general  public.   The  committee  might  v;ant  to 
consider  establishing  some  guidelines  in  this  area..  For  example, 
the  Committee  might  wane  to  make  explicit  that  any  request  from 
an  Advisory  Ne'igborhood  Commission  be  deemed  a  request  for  in- 
formation which  would  primarily  benefit  the  general  public. 

C.   Time  Limitations 


Bill  No.  1-119 

(C)  The  Mayor  or  an  agency,  upon 
request  for  records  made  under  this 
Act,  shall  within  fifteen  days 
(except  Saturdays,  Sundays,  and 
legal  public  holidays)  of  the  re- 
ceipt of  any  such  request  notify 
the  person  making  such  request  of 
its  determination  and  the  reasons 
therefore.   Such  a  determine  shall 
constitute  the  final  opinion  of 
the  Mayor  or  an  agency  as  eo  the 
public  availability  of  the  re- 
quested public  record. 


D.C.  Bar  Amendment 

(B)  The  public  body,  upon  re- 
quest for  public  records  made 
under  this  Act,  shall  within 
fifteen  days  (excepting  Satur- 
days, Sundays,  and  legal  holi- 
days) of  the  receipt  of  any 
such  request  notify  the  person 
making  such  request  of  its  de- 
termination and  the  reasons 
therefore.   Such  a  determina- 
tion shall  constitute  the  final 
opinion  of  the  public  body  as 
to  the  public  availability  of 
the  requested  public  record. 
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Any  failure  on  the  part  of  a 
public  body  to  comply  with  a 
request  under  subsection  (A) 
v/ithin  the  time  provision  of 
this  subsection  shall  be  deemed 
a  denial  of  the  request. 


Federal  Act 

(6)  (A)   Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall--. 

(i)   determine  v/ithin  ten  days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such 
request  whether  to  comply  with  such  request  and  shall 
immediately  notify  the  person  making  such  request  of  such 
determination  and  the  real'sons  therefore,  and  if  the  right 
of  such  person  to  appeal  to  the  head  of  the  agency  any 
adverse  determination;  and 

(ii)   make  a  determination  v/ith  respect  to  any  appeal  v/ithin 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appea]. ,   If  an  appeal 
the  denial  of  the  request  for  records  is  in  whole  or  in 
part  upheld,  the  agency  shall  notify  the  person  making  such 
request  of  the  provisions  for  judicial  reviev/  of  that  de- 
termination under  paragraph  (4)  of  this  subsection. 

(B )   In  unusual  circumstances  as  specified  in  this  sub- 
paragraph, the  time  limits  prescribed  in  either  clause  (i)  or 
clause  (ii)  of  subparagraph  (A)  may  be  extended  by  written 
notice  to  the  person   making  such  request  setting  forth  the  rea- 
sons for  such  extension  and  the  date  on  which  a  determination 
is  expected  to  be  dispatched.   No  such  notice  shall  specify  a 
date  that  would  result  in  an  extension  for  more  than  ten  working 
days.   As  used  in  this  subparagraph,  'unusual  circumstances' 
means,  but  only  to  the  extent  reasonably  necessary  to  the  pro- 
per processing  of  the  particular  request — 

(i)   the  need  to  search  for  and  collect  the  requested  re- 
cords from  field  facilities  or  other  establishment  that 
are  separate  from  the  office  processing  the  request; 

(ii)   the  need  to  search  for,  collect,  and  appropriately 
examine  a  voluminous  amount  of  separate  and  district 
records  which  are  demanded  in  a  single  request;  or 

(iii)   the  need  for  consultation,  which  shall  be  conducted 
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v;ith  all  practicable  speed,  with  another  agency  having  a 
substantial  interest  in  the  determination  of  the  request 
or  among  two  or  more  components  of  the  agency  having 
substantial  subject-matter  interest  therein. 

(C)   Any  person  making  a  request  to  any  agency  for  records 
under  paragraph  (1),  (2),  or  (3)  of  this  subsection   shall  be 
deemed  to  have  exhausted  his  administrative  remedies  with  re- 
gret to  such  request  if  the  agency  fails  to  comply  with  the 
applicable  time  limit  provision  of  this  paragraph.   If  the 
government  can  show  exceptional  circumstances  exist  and  that 
the  agency  is  exercising  due  diligence  in  regarding  to  the  re- 
quest, the  court  may  retain  jurisdiction  and  allow  the  agency 
additional  time  to  complete  its  review  of  the  records.   Upon 
any  determination  by  an  agency  to  comply  with  a  request  for       I 
records,  the  records  shall  be  made  promptly  available  to  such 
person  making  such  request.   Any  notification  of  any  request      ] 
for  records  under  this  subsection  shall  set  forth  the  names       | 
and  titles  or  position  of  each  person  responsible  for  the 
denial  of  such  reauest. 


Discussion.   The  bill  as  introduced  lequires  an  agency  to 
respond  within  fifteen  days  to  a  request  for  public  records, 
notifying  the  requestor  of  determination  of  his  request  and  the 
reason  theref  ore  .■^'^ 

1.  Ten  days  limit.   The  federal  act  requires  a  response 
within  ten  days,  but  allows  for  an  extension  for  ten  additional 
days  where  "unusual  circumstances"  warrant.   Witnesses  at  the 
public  hearings  endorsed  a  ten  day  tim>e  limit.  ■'■^ 

2 .  Failure  to  respond  deemed  denial.   To  enforce  the  time 
limitation,  it  was  urged  that  failure  to  respond  within  the  time 
provision  be  deemed  a  denial  of  the  request. -^^    Without  this 
provision  there  is  no  remedy  for  a  requestor  who  has  not  received 
a  response  within  the  allotted  time. 


30-272  O  -  78  -  13 
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3.   Limitation  on  Appeal.   The  federal  act  includes  a  time 
limitation  on  the  disposition  of  an  appeal.   Such  a  limitation 
prevents  delaying  tactics  by  the  agency  in  reviewing  an  appeal 
of  a  denial.   The  committee  might  want  to  include  such  a  pro- 
vision in  the  D.C.  bill. 
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DENIALS 


Bill  No.  1-119 

(C)  The  Mayor  or  an  agency,  upon 
request  for  records  made  under  this 
Act,  shall  v/ithin  fifteen  days 
(excepting  Saturday^,  Sundays,  and 
legal  public  holidays)  of  the  re- 
ceipt of  any  such  request  notify 
the  person  making  such  request  of 
its  determination  and  the  reasons 
therefor.   Such  a  determination 
shall  constitute  the  final  opinion 
of  the  Mayor  or  an  agency  as  to 
the  public  availability  of  the  re- 
quested public  record. 


D.C.  R^'.r  Amendment 
Sec.  10.  Letters  of  Denial 

(A)  Denial  by  a  public  body  of  a 
request  for  public  records  from 
that  public  body  shall  contain 
at  least  the  following: 

(1)  the  specific  reasons  for 
the  denial  including  citations 
to  the  particular  exception (s) 
under  section  8  of  this  Act  re- 
lied on  as  authority  for  the 
denial; 

(2)  the  name(s)  of  the  public 
official  (s)  or  employee (s)  re- 
sponsible for  the  decision  to 
deny  the  request;  and 

(3)  notification  to  the  re- 
quester of  any  administrative 
or  judicial  right  to  appeal 
under  section  5(A)  of  this  Act. 

(B )  Each  public  body  of  the 
District  of  Columbia  shall 
maintain  a  file  of  all  letters 
of  denial  of  requests  for  pub- 
lic records  from  that  public 
body.   This  file  shall  be  made 
available  to  any  person  on  re- 
quest. 


Federal  Act 

(6)  (A)  Each  agency,  upon  any  request  for  records  made  under  paragraph 
(1),  (2),  or  (3)  of  this  subsection,  shall  — 

(i)   determine  within  ten  days  (excepting  Saturdays,  Sundays, 
and  legla  public  holidays)  after  the  receipt  of  any  such  re- 
quest whether  to  comply  with  such  request  and  shall  immedi- 
ately notify  the  person  making  such  request  of  such  deter- 
mination and  the  reasons  cherefor,  and  of  the  right  of  such 
person  to  appeal  to  the  head  of  the  agency  any  adverse  deter- 
mination; 
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Discussion.   As  introduced^  the  bill  requires  only  that  a  denial 
letter  shall  state  the  reason  for  the  denial.   Testimony  at  the 
public  hearings  on  the  bill  indicated  that  the  following  information 
should  be  included  in  every  letter  of  denial: 

(1)  the  reason  (s)  for  the  denial 

(2)  the  name  of  the  person  responsible  for  determining  that 
a  denial  was  warranted 

(3)  notification  to  the  requestor  of  his  or  her  right  to 
appeal  the  denial. 

All  of  these  things  are  presently  required  by  Commissioner's 
order  No.  71-370,  with  the  exception  of  the  requirement  that  each 
denial  name  the  offdci^l  who  actually  makes  the  decision  to  deny. 
The  naming  of  such  official  is  required  under  the  Federal  Act. 
Complying  with  these  provisions  should  not  add  any  significant 
burdent  upon  public  bodies,  and  will  allow  determinations  to  be 
made  as  to  whether  there  has  been  an  inordinate  number  of  denials 
v/ithin  any  particular  public  body. 
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VI.       EXEI4PTI0NS 

A.   Trade  Secrets 


Bill  No.  1-119 

Sec.  5.   Exemptions. 

(A)  The  following  matters  may  be 
exempt  from  disclosure  under  the 
provisions  of  this  Act: 

(1)  Trade  secrets,  which  are 
defined  as  unpatented,  secret, 
coirtmercially  valuable  plans,  appli- 
ances, formulas,  or  processes, 
which  are  used  for  tne  making, 
preparing,  compounding,  treating, 
or  processing  of  articles  or 
materials  which  are  trade  com- 
modities obtained  from  a  person 
and  which  are  generally  recognized 
as  confidential. 


Federal  Act 

(b)   This  section  does  not  apply  to  matters  that  are — 

(4)   trade  secrets  and  commercial  or  financial  information  obtained 
from  a  person   and  privileged  or  confidential; 


D.C.  Bar  A.i^endment 

Sec.  8.  Exceptions  from  Mandatory 
Disclosure. 

(A)  The  following  matter  may 
be  withheld  from  disclosure  under 
the  provisions  of  this  Act,  but 
these  exceptions  from  mandatory 
disclosure  only  permit,  and  never 
require.-  withholding  by  a  public 
body: 

(1)  Confidential  commercial 
or  financial  information  to  the   j 
extent  that  disclosure  would: 

(a)  result  in  substantial   i 
and  unfair  competitive  injury     j 
to  the  submitter  of  that  infor-   j 
mation  to  a  public  body,  if  the   I 
subm.itter  has  specifically  re-    j 
quested  that  the  information  not  I 
be  made  public,  or,  if  submitted 
prior  to  the  effective  date  of 
this  Act,  such  a  request  is  rea- 
sonably to  be  implied  from  the 
circumstances  of  the  submission; 
or 

(b)  lead  to  serious,  un- 
due, financial  speculations  in 
currencies,  securities,  or 
commodities. 
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» 

Discussion.   See  Appendix  A  for  a  detailed  analysis  of  the 
options  for  this  exemption.   In  summarized  form  the  options  are: 

(1)  Bill  No.  1-119  -  Limit  the  exemption  to  coiiunon  law  trade 
secrets . 

(2)  Federal  Act  -  Exempt  trade  secrets  as  well  as  privileged 
or  confidential  commercial  or  financial  information. 

(3)  D.C.  Par  Proposal  -  Exempt  commercial  or  financial  infor- 
mation only  to  the  extent  that  disclosure  would  result  in  competi- 
tive injury  to  the  submitter.   The  bar  proposal  would  also  exempt 
release  where  disclosure  would  result  in  financial  speculations 

in  currencies  or  commodities. 


B .   Personal  Privacy 


Bill  No.  1-119 

(2)  Information  of  a  personal 
nature  where  the  public  disclosure 
thereof  v/ould  constitute  a  clearly 
unv;arranted  invasion  of  personal 
privacy. 


D.C.  Bar  Amendment 

(2 )  Information  of  a  personal 
nature  v/here  the  public  disclo- 
sure thereof  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


Federal  Act 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy: 


Discussion.   Since  the  major  thrust  of  the  b:.ll  is  to  mandate 
disclosure,  an  exemption  is  needed  to  protect  the  individual's  right 
of  privacy.   As  the  D.C.  Bar  Association  noted,  this  right  enjoys 
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some  constitutional  protection.   Comments,  of  D-C.  Bar,  at  22-23. 
However,  to  prohibit  disclosure  of  any  information  that  might  be 
labeled  personal  would  make  the  exemption  too  broad. 

Clearly  unwarranted  invasion.   Information,  such  as  the  civil 
service  grade  level  of  government  employees,  the  names  of  persons 
convicted  of  crimes,  the  names  of  licensed  individuals,  doctors 
and  la'A/yers  is  all  personal  information.   However,  few  would 
argue  that  the  disclosure  of  these  matters  would  constitute  an 
invasion  of  privacy.   To  resolve  this  problem  the  bill  provides, 
as  does  the  federal  law  that  only  where  the  disclosure  of  documents 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy 
may  they  be  withheld  from  public  disclosure.   See  Model  State 
Freedom   of  Information  Statute,  comments  on  Section  4,  Exemptions. 
(The  language  of  the  model  act  is  identical  to  Bill  No.  1-119). 

C.   Investigatory  Records 


Bill  No.  1-119 


(3)  Records  of  law  enforcement 


agencies  not  otherwise  available  by   ment  agencies  that  were  compiled 


D.C.  Bar  Amendment 


(3)  Public  records  of  lav/  enforcc: 


law  that  were  compiled  in  the  pro- 
cess of  detecting  and  investigating 
crime  if  the  disclosure  of  the  in- 
formation would  harm  the  agency  by: 

(a)  disclosing  identity  of  in- 
formants not  otherwise  known; 

(b)  the  premature  release  of 
information  to  be  used  in  a  pro- 
spective law  enforcement  action; 


as  part  of  an  investigation  for 
law  enforcem.ent  purposes,  if  the 
disclosure  of  the  information 
would  harm  the  agency  by: 

(a)  disclosing  the  identity  ' 
of  informants  not  generally  knovvn  j 
outside  the  government;  j 

(b)  the  premature  release  of  j 
information  to  be  used  in  a  pro-  j 
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(c)  disclosing  investigatory 
techniques  not  otherwise  knov.Ti 
outside  the  government; 

(d)  deprive  a  person  of  a 
right  to  a  fair  trial  or  an  im- 
partial adjudication; 

(e)  constitute  an  unv.arrantod 
invasion  of  personal  privacy; 

(f)  endanger  the  life  or 
safety  or  a  law  enforcement 
officer . 


spective  law  enforcement  action; 

(c)  disclosing  investigatory 
techniques  not  generally  known 
outside  the  government; 

(d)  depriving  a  person  of  a 
right  to  a  fair  trial  or  an  im- 
partial adjudication; 

(e)  endangering  the  life  or 
safety  of  a  law  enforcement 
officer . 


Federal  Act 

(7)  investigatory  records  compiled  for  law  enforcement  purposes,  but 
only  to  the  extent  that  the  production  of  such  records  v.'ould: 

(A)  interfere  with  enforcement  proceedings, 

(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial 
adjudication, 

(C)  constitute  an  unwarranted  invasion  of  person  privacy, 

(D)  disclose  the  identity  of  3  confidential  soTirce  and,  in 

the  case  of  a  record  compiled  by  a  criminal  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agency  conducting 
a  lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source, 

(E)  disclosure  investigative  techniques  and  procedures,  or 

(F)  endanger  the  life  or  physical  safety  of  law  enforcement 
personnel ; 


ACLU  Amendment 

Strike  (3)(C):   disclosing  investigatory  techniques  not  other 
wise  known  outside  the  government. 


Discussion.'  The  bill  as  introduced  exempts  records  of  law 
enforcement  agencies  that  were  compiled  in  the  process  of  detecting 
and  investigating  crime  if  disclosure  would  harm  the  agency  in  one 
of  six  specific  v/ays .   Coinments  on  this  section  of  the  bill  sug- 
gested that  civil  and  regulatory  enforcement  records  should  also 
be  protected,  and  that  consideration  be  given  to  whether  the 
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divulged  information  may  be  harmful  to  the  individual  concerned  as 
well  as  the  agency.   Comments  of  D.C.  Bar,  at  28;  Statement  of 
William  A.  Robinson,  Assistant  Corporation  Counsel,  D.C;  before 
the  Judiciary  and  Criminal  Law  Committee,  Council  of  the  District 
of  Colun^bia,  on  Bill  No.  1-119,  at  2. 

The  American  Civil  Liberties  Union  urged  that  the  portion  of 
the  exemption  that  would  exempt  "investigatory  techniques  not 
otherwise  known  outside  the  government"  should  be  eliminated 
entirely.   "It  is  now  known  that  the  Metropolitan  Police  Depart- 
ment has  engaged  in  extremely  questionable,  if  not  offensive, 
intelligence  tactics  within  the  past  decade.   There  can  be  no 
justifiable  reason  for  withholding  from  the  general  population 
information  regarding  such  techniques."   Comjnents  of  the  American 
Civil  Liberties  Union  of  the  National  Capital  Area  on  D.C.  Council 
Bill  No.  1-119,  A  proposed  Freedom  of  Information  Act,  at  3, 

This  exemption  is  a  very  important  one,  and  the  committee  has 
not  had  the  opportunity  in  the  hearings  or  in  its  consideration 
of  the  bill  to  give  it  serious  study.   The  committee  might  wish 
to  consider  that  the  federal  model  was  adopted  in  1974  after 
careful  study  and  deliberation. 
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D.   Other  Exemptions.   The  following  additional  exemptions  were 

suggested  for  the  committee's  consideration: 

1 .   Inter-public  body  and  intra-public  body  communications. 


D.C.  Bar  Amendment 

(4)  Inter-public  body  and  intra- 
public  body  communications,  but  only 
to  the  extent  that  they  do  not  fall 
within  Section  6,  involving: 

(a)  deliberations  among  judges 
concerning  prospective  judicial 
decisions ; 

(b)  information  routinely  pro- 
tected by  the  attorney  work -product 
or  attorney-client  privileges;  and 

(c)  recommendations  made  by 
advisors  on  policy-making,  adjudica- 
tory, rule-making,  or  judicial 
decisions,  provided  that  this  sub- 
section shall  not  protect  from 
disclosure  inter-public  body  com- 
munications between  any  two  or 
three  branches  of  the  District  of 
Columbia  government  as  defined  in 
subsections  (A),(B),  and  (C)  of 
Section  3  of  this  Act. 


Federal  Act 

(5)  inter-agency  or  intra-agency 
memorandum.s  or  letters  which 
would  not  be  available  by  law  to 
a  party  other  than  an  agency  in 
litigation  with  the  agency; 


Discussion.   The  D.C.  Bar  amendment  would  generally  protect 
recommendations,  but  not  facts  or  analysis  of  facts,  from  disclosure. 
It  would  protect  such  things  as  communication  of  or  with  attorneys 
concerning  pending  or  prospective  litigation,  and  policy  making 
deliberations  between  a  chief  and  his  subordinates.   The  Bar  pro- 
posal is  more  specific,  and  thus  more  narrow  in  its  scope,  than  the 
federal  act  which  has  been  criticized  as  being  too  broad.   See 
Comments  of  D.C.  Bar,  at  25-26. 
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2 .   Test  Questions 


D.C»  Bar  Ainen'±nent 

(5)   Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  administered 
examinations  or  ans\;ers  to  questions  thereon. 


Federal  Act 
No  such  provision 


Discussion.   This  section  would  perm.it  a  public  body  to  withhold 
test  questions  and  answers,  until  they  have  been  administered  as 
part  of  an  examination,  in  order  to  maintain  the  fairness  and  the 
validity  of  the  results.   A  similar  provision  is  included  in  the 
state  Freedom  of  Information  laws  in  California,  Maryland  and 
Oregon. 

3.   Records  otherwise  exempted  from  disclosure  by  law. 


Federal  Act 
(3)   specifically  exempted  from  disclosure  by  statute; 


D.C.  Bar  Amendment 
No  such  provision 


Discussion.   The  adoption  of  this  provision  was  urg^d  by  the 
Corporation  Counsel  in  its  testimony  on  Bill  No.  1-119.    The  Cor- 
poration Counsel  pointed  out  the  possibility  of  conflict  between 
the  bill  as  introduced  and  other  sections  of  the  D.C.  Code.   For 
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example  under  the  provisions  of  D.C.  Code  Sec.  16-2334  juvenile 

n 

records  are  now  exempted  from  public  disclosure.    Similarly, 
Section  2  7-1564  of  the  D.C.  Code  prohibits  the  public  release  of 
tax  returns  of  individuals  and  businesses."" 

The  D.C.  Bar  Association  noted  the  advantage  of  making  all 
rights  of  access  to  records  turn  on  one  statute,  in  that  the  law 
is  made  readily  available  to  government  employees  and  citizens 
alike  without  the  need  of  a  lawyer  to  research  the  subject. 

If  the  Council  intends  that  this  bill  should  govern  only  the 
release  of  information  not  otherwise  covered  by  law,  then  an  ex- 
emption for  materials  otherwise  exempted  by  statute  should  be 
included.   A  number  of  states  have  included  such  an  exemption. 
If,  on  the  other  hand,  the  Council  intends  that  this  bill  should 
supercede  all  other  statutory  provisions  regarding  the  release  of 
inform.ation,  stronger  language  should  be  incorporated  to  make 
that  intent  clear. 

4.   National  Security. 


Federal  Act 

(1)(A)  specifically  authorized  under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the  interest  of  national  defense 
or  foreign  policy  and  (B)  are  in  fact  properly  classified  pursuant 
to  such  Executive  order; 


D.C.  Bar  Amendment 
No  national  security  exemption  included 
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Discussion .   Because  of  its  location  at  the  seat  of  the  federal 
government,  the  D.C.  government  might  conceivably  obtain  access  to 
information  which  is  classified  as  national  security  information 
under  federal  law.   For  example,  contingency  plans  of  cooperation 
between  the  Metropolitan  police  and  the  FBI  or  the  CIA  to  deal  with 

assassination  plots  or  sabotage  might  be  classified  as  national 

a/ 

security  information  under  federal  law.    Unless  this  information 

fell  within  the  investigatory  records  exemption,  it  would  subject 
to  disclosure  under  the  bill  as  introduced. 
B.   Segregable  portions 


Bill  No.  1-119 
No  provision 

D.C.  Bar  Amendment 

(B)  Any  reasonably  segregable 
protion  of  a  public  record  shall 
be  provided  to  any  person  request' 
ing  such  record  after  deletion  of 
those  portions  which  may  be  with- 
held from  disclosure  under  sub- 
section (A)  . 

Federal  Act 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided 
to  any  person  requesting  such  record  after  delectic^.  of  the  portions 
which  are  exempt  under  this  subsection. 

Discussion.   Most  of  the  witnesses  who  testified  at  the  hearings 
on  the  bill  pointed  out  the  need  for  a  subsection  providing  that  where 
portions  of  a  document  were  exempt  from  disclosure,  the  segregable 
non-exempt  portion  should  be  disclosed  after  deletion  of  exempt 
materials  has  been  made.    The  federal  act  so  provides.   Adoption 
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of  such  a  provision  would  insure  that  an  entire  document  could  not 
be  withheld  because  a  portion  of  it  contained  exempted  materials. 

VII.   NEW  SECTION  -  RECORDING  OF  FINAL  VOTES 


Bill  No.  1-119 

D.C.  Bar  Amendment 

No  such  provision 

Sec.  6.   Recording  of  final 

Votes.   Each  public  body  having 

more  than  one  member  shall  main- 

tain and  make  available  for  pub- 

lic inspection  a  record  of  the 

final  votes  of  each  member  in 

each  proceeding  of  that  public 

body. 

Federal  Act 

(5)   Each  agency  having  more  than  one  member  sb.all  maintain  and 

make  available  for  public  inspection  a  record  of  the  final  votes  of 

each  member  in  every  agency  proceeding. 

Discussion.   This  provision  would  require  that  the  vote  of  each 
member  of  a  public  body  be  recorded  and  disclosed  on  an  individual 
basis.   It  would  prevent  the  use  of  such  phrases  as  "a  majority 
voted  for  X",  which  do  not  specifically  reveal  which  members  voted 
for  a  given  position. 

VIII.   INFORMATION  WHICH  MUST  BE  MADE  PUBLIC 


Bill  No.  1-119 

D.C. 

Bar  Amendment 

Sec.  6.  Information  Which  Must 

Sec.  7. 

InJformation  Which  Must 

be  Piiblic.   Without  limiting  the 

be  Public. 

Without  limiting  the 
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meaning  of  other  sections  of  this 
Act.  The  following  categories  of 
information  are  specifically  made 
public  information: 

(1)  the  names,  sex,  ethnicity, 
salaries,  title,  and  dates  of  em- 
ployment of  all  employees  and 
officers  of  the  Mayor  and  an  agency 

(2)  administrative  staff  man- 
uals and  instructions  to  staff  that 
affect  a  member  of  the  public; 

(3)  final  opinions,  including 
concurring  and  dissenting  opinions, 
as  well  as  orders,  made  in  the  ad- 
judication of  cases; 

(4)  those  statements  of  policy 
and  interpretations  of  policy  Acts, 
and  rules  which  have  been  adopted 
by  the  Mayor  or  an  agency; 

(5)  planning  policies  and 
goals,  and  interim  and  final  plan- 
ning decisions; 

(6)  correspondence  and  mat- 
erials referred  to  therein,  by 
and  with  the  Mayor  or  an  agency 
relating  to  any  regulatory  super- 
visory, or  enforcement  responsi- 
bilities of  the  agency,  whereby 
the  agency  determines,  or  opinion 
upon,  the  rights  of  the  District, 
the  public,  or  any  private  party; 

(7)  information  in  or  taken 
from  any  account,  voucher,  or 
contract  dealing  with  the  re- 
ceipt or  expenditure  of  public 
or  other  funds  by  public  bodies; 

(8)  the  minutes  of  all  pro- 
ceedings of  all  agencies  and  all 
votes  at  such  proceedings. 


meaning  of  other  sections  of  this 
Act,  the  following  categories  of 
information  are  specifically  de- 
clared to  be  public  information, 
except  in  extraordinary  circum- 
stances where  an  exception  from 
disclosure  applies  and  the  policy 
reasons  for  that  exception  clearly 
outweigh  the  public  interest  in 
disclosure  in  the  particular  case: 

(1)  the  names,  sex,  ethnicity, 
salaries,  title,  and  dates  of  em- 
ployment of  all  employees  and 
officers  of  a  public  body; 

(2)  administrative  staff 
manuals  and  instructions  to  staff 
that  affect  a  member  of  the  public; 

(3)  final  opinions,  including 
concurring  and  dissenting  opinions, 
as  well  as  orders,  made  in  the  ad- 
judication of  cases; 

(4)  those  statements  of  policy 
and  interpretations  of  policy.  Acts 
and  rules  which  have  been  adopted 
by  a  public  body; 

(5)  correspondence  and  material 
referred  to  +'?<«■<:••'  ,  by  and  with  a 
public  body  relating  to  any  regula- 
tory, supervisory,  or  enforcement 
responsibilities  of  the  public  body, 
whereby  the  p-^lic  body  determines, 
or  states  an  opiniorydpon,  or  is 
asked  to  determine  or  state  an  opin- 
ion upon,  th3  rights  of  the  Dis- 
trict, the  public,  or  any  private 
party; 

(6)  information  in  or  taken 
from  any  acoc:iunt,  voucher,  or  con- 
tract dealincr  with  the  receipt 

or  expenditure  of  public  or  other 
funds  by  public  bodies; 

(7)  the  minutes  of  all  pro- 
ceedings of  ill  public  bodies  and 
all  votes  of  each  member  of  each 
public  body  ar  such  proceedings; 

(8)  facrts,  analysis  or  eval- 
uation of  facts,  or  summaries  of 
facts. 
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Federal  Act 

(2)  Each  agency,  in  accordance  with  published  rules,  shall  make 
available  for  public  inspection  and  copying — 

(A)  final  opinions,  including  concurring  and  dissenting  opinions 
as  well  as  orders,  made  in  the  adjudication  of  cases; 

(B)  those  statements  of  policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public; 


Discussion.   This  section  specifies  certain  categories  of  informa- 
tion which  must  be  made  public.   It  represents  a  legislative  deter- 
mination that  certain  kinds  of  information  should  be  made  available 
to  the  public  on  a  routine  basis. 

1.  Ethnicity.   The  first  category  which  is  specifically  made 
public  information  includes  the  ethnicity  of  all  employees  and  officers 
of  the  Mayor  and  an  agency.   Although  the  issue  was  not  raised  at  the 
hearings  on  the  bill,  the  staff  believes  there  may  be  constitutional 
problems,  as  well  as  administrative  problems,  in  requiring  the  release 
of  the  ethnicity  of  an  employee  of  the  District.   If  the  Committee 

so  desires,  a  legal  analysis  of  this  issue  will  be  prepared. 

2.  Technical  Changes.   The  D.C.  Bar  proposed  extensive  technical 
changes  to  this  section  of  the  bill,  to  clarify  the  meaning  of  the 
provisions. 

3.  Factual  Summaries.   The  D.C.  Bar  Amendment  would  add  the 
additional  category  of  "facts,  analysis  or  evaluation  of  facts,  or 
summaries  of  facts."   This  subsection  would   insure  that  all  fac- 
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tual  or  evaluative  materials,  but  nor  all  policy  recommendations, 

which  are  considered  by  government  decisionmakers  will  be  made  avail- 
able to  the  public  so  that  the  quality  of  those  decisions  may  be  pro- 
perly evaluated. 
IX.   REVIEl^  OF  A  DENIAL 


Bill  No.  1-119 

Sec.  7.  Enforcement. 

(A)  Any  person  denied  the  right 
to  inspect  a  public  record  of  the ' 
Mayor  or  an  agency  may  petition  the 
Corporation  Counsel  to  review  the 
public  record  to  determine  if  it 
may  be  withheld  from  public  inspec- 
tion, the  person  seeking  disclo- 
sure may  institute  proceedings  for 
injunctive  or  declaratory  relief  in 
the  trial  court.   If  the  Corpor- 
ation Counsel  declares  the  document 
to  be  a  public  record  and  the  gov- 
ernment body  continues  to  withhold 
the  record,  the  Corporation  Counsel 
shall  bring  suit  in  the  name  of  the 
District  of  Columbia  in  the  trial 
court  to  enjoin  the  agency  from 
withholding  the  records  and  to 
compel  the  production  of  documents 
for  the  person  seeking  disclosure. 

(B)  In  any  suit  filed  under  sec- 
tion 7 (A)  of  this  Act,  the  court 
has  jurisdiction  to  enjoin  the  May- 
or or  an  agency  from  withholding 
records  and  to  order  the  production 
of  any  records  improperly  withheld 
from  the  person  seeking  disclosure. 
The  court  shall  determine  the  mat- 
ter de  novo  and  the  burden  is  on 
the  Mayor  or  an  agency  to  sustain 
its  action.   The  court  may  view  the 
documents  in  controversy  in  camera 
before  making  a  decision.   Any  non- 
compliance with  the  order  of  the 


D.C.  Bar  Amendment 

Sec.  5.  Administrative  Appeals 
and  Enforcement. 

(A)  Any  person  denied  the 
right  to  inspect  a  piiblic  record 
of  a  public  body  may  petition  the 
Corporation  Covmsel  to  review  the 
public  record  to  determine  whether 
it  may  be  withheld  from  public 
inspection.   This  determination 
shall  be  made  within  20  days 
(excluding  Saturdays,  Sundays,  and 
legal  holidays)  of  the  submission 
of  the  petition. 

(1)  If  the  Corporation  Coun- 
sel denies  the  petition,  the 
person  seeking  disclosure  may 
institute  proceedings  for  injunc- 
tive or  declaratory  relief  in 
the  Superior  Court  for  the  Dis- 
trict of  Colurriia. 

(2)  If  the  Corporation  Coun- 
sel decides  -.'lai:  the  public 
record  may  no::  be  withheld,  he 
shall  order  c/.e  public  body  to 
disclose  the  r3cord  immediately. 
If  the  public  body  continues  to 
withhold  tha  record,  the  person 
seeking  disclosure  may  bring  suit 
in  the  Superior  Court  for  the 
District  of  Columbia  to  enjoin 
the  public  body  from  withholding 
the  record  and  ro  compel  the  pro- 
dliction  of  the  requested  record. 
Alternatively,  said  person  may 
demand  that  the  Corporation  Counsel 
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court  may  be  punished  as  contempt 
of  court. 

(C)  Except  as  to  causes  the 
court  considers  of  greater  impor- 
tance, proceedings  arising  under 
Section  7(A)  of  this  Act  take  pre- 
cedence on  the  docket  over  all 
other  causes  and  shall  be  assigned 
for  hearing,  trial  or  argument  at 
the  earliest  practicable  date  and 
e>-  edited  in  every  way. 

(D)  If  a  person  seeking  the 
right  to  inspect  or  to  receive  a 
copy  of  a  public  record  prevails 
in  such  suit,  he  or  she  shall  be 
awarded  reasonable  attorney  fees 
and  other  costs  of  litigation.   If 
such  person  prevails  in  part,  the 
court  may  it  its  discretion  award 
him  or  her  reasonable  attorney  fees 
or  an  apporpriate  portion  thereof. 


bring  suit  in  the  name  of  the 
District  of  Columbia  in  the 
Superior  Court  for  the  District 
of  Cloumbia  for  the  same  purposes. 
The  Corporation  Counsel  shall  bring 
suit  within  10  days  (excluding 
Saturdays,  Sundays,  and  legal 
holidays)  of  the  request.   The 
reqi£  stor  shall  have  an  absolute 
right  to  intervene  as  a  full  party 
in  said  suit  at  any  time. 

(B)  In  any  suit  filed  under 
section  5(A)  of  this  Act,  the 
Superior  Court  for  the  District  of 
Columbia  has  jurisdiction  to  en- 
join the  public  body  from  withhold- 
ing records  and  to  order  the  pro- 
duction of  any  records  improperly 
withheld  from  the  person  seeking 
disclosure.   The  court  shall  deter- 
mine the  matter  de  novo  and  the 
burden  is  on  tlie  public  body  to 
sustain  .its  action.   The  court  may 
view  the  records  in  controversy 

in  camera  before  reaching  a 
decision,  and  other  persons,  in- 
cluding the  recruestor,  counsel  and 
necessary  expert  witnesses  may  be 
permitted  to  view  the  records,  sub- 
ject to  necessary  protective  orders 
Upon  motion  and  consent  of  all 
parties,  if  the  court  makes  a 
written  findin-g-  that  extraordinary 
circumstances  require  the  proceed- 
ings, or  portions  thereof,  to  be 
closed  to  the  raneral  public  and 
that  such  clos.rd  proceedings  are 
inthe  presence  of  all  parties  and 
counsel  at  which  the  general  pub- 
lic is  excluded.   Any  noncompliance 
with  the  order  of  the  court  may 
be  punished  as  contem.pt  of  court. 

(C)  Except  as  to  cases  the  court 
considers  of  grreater  importance, 
proceedings  arising  under  section 
5(A)  of  this  A.ct,  including  appeals 
take  precedence  on  the  docket  over 
all  other  cases  and  shall  be 
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assigncd  for  hearing,  trial  or 
argument  at  the  earliest  prac- 
ticable date  and  expedited  in 
every  way. 

(D)  If  a  person  seeking  the 
right  to  inspect  or  to  receive  a 
copy  of  a  public  record  prevails 
in  such  suit,  he  or  she  shall  be 
awarded  reasonable  attorney  fees 
and  other  costs  of  litigation. 
If  such  person  prevails  in  part, 
the  court  inay  in  its  discretion 
award  him  or  her  reasonable  at- 
torney fees  or  an  appropriate 
portion  thereof. 


Federal  Act 


1.  Intermediate  appeal 


(6) (A)  Each  agency,  upon  any  request  for  records  made  under  para- 
graph (1),(2),  or  (3)  of  this  subsection,  shall — 

(i)  determine  within  ten  days  (excepting  Satxirdays,  Sundays,  and 
legal  public  holidays)  after  the  receipt  of  any  such  request  whether 
to  comply  with  such  request  and  shall  inmediately  notify  the  person 
making  such  request  of  such  determination  and  the  reasons  therefor,  and 
of the  right  of  such  person  to  appeal  to  the  head  of  the  agency  any 
adverse  determination;  and 

(ii))  make  a  determination  with  respect  to  any  appeal  within 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public  holidays) 
after  the  receipt  of  such  appeal.   If  on  appeal  tne  denial  of  the  re- 
quest for  records  is  in  whole  or  in  part  upheld,  the  agency  shall 
notify  the  person  making  such  request  of  the  provisions  for  judicial 
review  of  that  determination  under  paragraph  (4)  of  this  svibsection. 

2.  Judicial  Review 

(B)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  nis  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Colvunbia,  has  jurisdiction  to  enjoin  t~-ve  agency  from  with- 
holding agency  records  and  to  order  the  production,  of  any  agency 
records  improperly  withheld  from  the  compleinant.   In  such  case  the 
court   shall  determine  the  matter  de  novo,  and  may  .examine  the 
contents  of  such  agency  records  in  camera  to  deterTr-j.ne  whether  such 
records  or  any  part  thereof  shall  be  withheld  undejr  any  of  the  exemp- 
tions set  forth  in  subsection  (b)  of  this  section,,  and  the  burden  is  on 
the  agency  to  sustain  its  action. 

(C)  Notwithstanding  any  other  provision  of  law,,  the  defendant 
'shall  serve  an  answer  or  otherwise  plead  to  any  coscnplaint  made  under 
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this  subsection  within  thirty  days  after  service  upon  the  defendant 
of  the  pleading  in  which  such  complaint  is  made,  unless  the  court 
otherwise  directs  for  good  cause  shown. 

(D)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  sub- 
section, and  appeals  therefrom,  take  precedence  on  the  docket  over  all 
cases  and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at 
the  earliest  practicable  date  and  expedited  in  every  way. 

(E)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 


New  York  Law 

8.  Any  party  denied  access  to  a  record  or  records   of  an  agency 
or  municipality  may  appeal  such  denial  to  the  head  or  heads,  or  an 
authorized  representative,  of  the  agency  or  municipality.   If  that 
person  further  denies  such  access,  his  reasons  therefore  shall  be 
explained  fully  in  writing  within  seven  business  days  of  the  time  of 
of  such  appeal.   Such  denial  shall  be  subject  to  review  in  the  manner 
provided  in  article  seventy-eight  of  the  civil  practice  law  and  rules. 


Discussion 

1.  Appeals  Process.    For  detailed  analysis  of  the  options  for 
intermediate  appeals  process  prior  to  judicial  review  see  Appendix  B. 

2.  Judicial  Review.   Some  provision  for  final  judicial  review  of 
a  denial  is  included  in  each  of  the  above  proposals.   All  of  them 
follow  the  model  of  the  Federal  Act  as  amended  in  1974. 

a.  Jurisdiction.   The  bill  specifically  grants  jurisdiction 
upon  the  trial  court  to  enjoin  the  withholding  of  records  contrary 
to  the  provisions  of  the  act.   The  D.C.  Bar  proposal  would  specify 
the  Superior  Court  of  the  District  of  Columbia  as  the  Court  to  hear 
these  cases. 

b.  De  Novo  Review.   The  provision  for  de  novo  review  assures 
that  the  Court  is  not  limited  in  any  way  by  prior  actions  of 
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the  agency,  and  that  it  will  make  its  own  determination  of  facts  and 
law  independently  of  what  occurred  at  the  administrative  level. 

c.  Burden  of  Proof.   The  bill  provides  that  the  burden  of  proof 
shall  be  on  the  public  body  seeking  to  sustain  the  denial  of  access. 

d.  In  Camera  Inspection.   The  bill  provides  that  the  court  may 
in  its  discretion  review  in  chambers  any  records  whose  disclosure  is 
sought  to  be  necessary.   The  D.C.  Bar  Association  recommends  adding  a 
clause  to  provide  that,  in  the  discretion  of  the  court,plaintif f ,  his 
attorney,  and  necessary  expert  witnesses   may  view  the  records  sought, 
subject  to  necessary  protective  orders. 

e.  Noncompliance  Punishable  as  Contempt.   To  ensure  that  the 
order  of  the  court  is  binding  upon  the  public  body,  the  bill  provides 
that  noncompliance  v;ith  the  court  order  shall  be  punishable  as  contempt. 

f.  Expedited  Trial.   Subsection  (C)  provides  that  suits  brought 
under  the  statute  shall  take  precedence  over  other  matters  on  the 
court's  docket,  so  that  the  value  of  eventual  disclosure  will  not 

be  destroyed  by  judicial  delays  . 

g.  Attorneys  Fees.   Subsection  (D)  provides  that  if  a  person  is 
forced  to  go  to  court  and  prevails,  the  government  and  not  the  citizen 
shall  pay  the  full  expensesof  the  litigation.   If  the  citizen  prevails 
in  part,  the  awarding  of  reasonable  attorneys  fees  is  left  in  the 
discretion  of  the  court. 
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X.   PENALTIES 


Bill  No.  1-119 

D.C.  Bar  Amendment 

Sec 

8.  Penalties.   Any  official 

Sec.  9.  Penalties.   Upon 

who 

violates  the  orovisicns  of  this 

motion,  notice  and  hearing,  any 

Act 

shall  be  subject  to  $1000  fine 

public  official  or  employee  who 

for 

each  offense. 

withholds  records  or  denies  a 
request  for  records  without  a 
reasonable  basis  in  law  shall  be 
subject  to  a  $1000  fine  for  each 
offense. 

Federal  Act 

(B')  Whenever  the  court  orders  the  production  of  any  agency   re- 
cords improperly  withheld  from  the  complainant  and  assesses  againsr 
the  United  States  reasonable  attorney  fees  and  other  litigation 
costs,  and  the  court  additionally  issues  a  written  finding  that  the 
circumstances  surrounding  the  withholding  raise  questions  whether  agency 
personnel  acted  arbitrarily  or  capriciously  with  respect  to  the  with- 
holding, the  Civil  Service  Commission  shall  promptly  initiate  a  pro- 
ceeding to  determine  whether  disciplinary  action  is  v/arranted  against 
the  cfificer  or  employee  who  was  primarily  responsible  for  the  with- 
holding.  The  Commission,  after  investigation  and  consideration  of  the 
evidence  submitted,  shall  submit  its  findings  and  recommendations  to 
the  administrative  authority  of  the  agency  concerned  and  shall  send 
copies  of  the  findings  and  recommendations  to  the  officer  or  employee 
or  his  representative.   The  administrative  authority  shall  take  the 
corrective  action  that  the  Commission  recommends. 

(G)  In  the  event  of  noncompliance  with  the  order  of  the  couri:, 
the  district  court  may  punish  for  contempt  the  responsible  employee, 
and  in  the  case  of  a  uniformed  service,  the  responsible  member. 


Discussion.   Most  of  the  witnesses  who  testified  at  the  hearings  on 


the  bill  felt  that  a  $1000  fine  for  each  violation  of  the  provisions 
of  the  act  was  not  an  appropriate  penalty,  particularly  without  a 
showing  of  wilfulness,  or  arbitrariness . 23/   The  D.C.  Bar  commented 
that  even  an  innocent  mistake  on  a  difficult  question  of  law  concerning 
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whether  a  record  is  exempted  from  mandatory  disclosure  could  result 
in  ths  person  making  the  mistake  being  fined,  under  the  profision  for 
penalties  in  the  bill  as  introduced. 

1.  Reasonable  Basis  in  Law  Standard.   The  D.C.  Bar  proposal  would 
subject  to  a  fine  any  public  official  who  denies  a  request  without 

a  reasonable  basis  in  law.  Such  a  standard  strikes  a  balance  between 
a  requirement  of  willf ullness ,  which  is  frequently  difficult  to  prove, 
and  a  strict  liability  standard. 

2.  Due  Process  Hearing.   The  D.C.  Bar  Amendment  would  provide  for 
sanctions  to  be  imposed  only  after  the  due  process  requirements  of 
notice  and  a  hearing  are  provided  to  the  official  ar  employee  charged 
with  violation  of  the  act. 

3.  Administrative  Sanctions.   The  federal  act  provides  for  ad- 
ministrative disciplinary  action  through  the  Civil  Service  Commission. 

XI.  OVERSIGHT 


Bill  No.  1-119 


No  provision  for  oversight. 


D.C.  Bar  Am.endment 
No  provision  for  oversight. 


Federal  Act 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agency 
shall  submit  a  report  covering  the  preceding  calendar  year  to  the 
Speaker  of  the  House  of  Representatives  and  President  of  the  Senate 
for  referral  to  the  appropriate  committees  of  the  Congress.   The  re- 
port shall  include — 

(1)  the  number  of  determinations  made  by  such  agency  not  to  com- 
ply with  requests  for  records  made  to  such  agency  under  subsection 
(a)  and  the  reasons  for  each  such  determination; 
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(2)  the  number  of  appeals  made  by  persons  under  subsection  (a) 
(5),  the  result  of  such  appeals,  ard  the  reason  for  the  action  upon 
each  appeal  that  results  in  a  denial  of  information; 

(3)  the  names  and  titles  or  positions  of  each  person  responsible 
for  the  denial  of  records  requested  under  this  section,  and  th^  num- 
ber of  instances  of  participation  for  each; 

(4)  the  results  of  each  proceeding  conducted  pursuant  to  subsection 
(a) (4) (F) ,  including  a  report  of  the  disciplinary  action  taken  against 
the  officer  or  employee  who  was  primarily  responsible  for  improperly 
withholding  records  or  an  explanation  of  why  disciplinary  action  was 
not  taken; 

(5)  a"  copy  of  every  rule  made  by  such  agency  regarding  this  section 
(5)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees  col- 
lected by  the  agency  for  making  records  available  underthis  section; 
and 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before  March 
1  of  each  calendar  year  v/hich  shall  include  for  the  prior  calendar 
year  a  listing  of  the  nurfiber  of  cases  arising  under  this  section, 
the  exemption  involved  in  each  case,  the  disposition  of  the  case, 
andijthe  cost,  fees,  and  penalties  assessed  under  subsection  (a)(4)(E), 
(F) ,  and(G).   Such  reporr  shall  also  include  a  description  of  the 
efforts  undertaken  by  the  Department  of  Justice  to  encourage  agency 
compliance  with  this  section. 


New  York  Law 

9.  a.  A  committee  on  public  access  to  records  is  hereby  created, 
to  consist  of  the  commdssioner  of  the  office  of  general  services  or 
his  delegate  whose  office  shall  act  as  secretariat  for  the  committee, 
the  director  of  the  division  of  the  budget  or  his  delegate,  the  com- 
missioner of  the  office  for  local  government  or  his  delegate  and  four 
other  persons  who  are  not  elecued  or  appointed  officials  or  employees 
of  any  other  agency,  appointed  by  the  governor,  at  least  two  of  whom  are 
or  have  been  representatives  of  the  news  media.   Of  the  four  other  per 
sons  first  appointed,  one  shall  be  appointed  for  a  term  of  four  years, 
one  for  a  term  of  three  years,  one  for  a  term  of  two  years  and  one  for 
a  term  of  one  year.   Thereafter  their  respective  successors  shall 
each  be  appointed  for  terms  of  four  years.   The  committee  shall  meet 
from  time  to  time  to: 

i.  advise  agencies  and  municipalities  regarding  this  article  by 
means  of  guidelines,  advisory  opinions,  regulations  or  otlier  means 
deem.ed  advisable; 

ii.  promulgate  and  issue  rules  and  regulations  in  conformity 
with  this  article  in  relation  to  subdivisions  tv/o  and   four  of  this 
section;  and 

ill.  recommend  changes  in  the  freedom  of  information  law  in  order 
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to  further  the  purposes  of  this  article. 

b.   The  four  persons  appointed  by  the  governor  shall  be  entitled 
to  receive  reimbursement  for  actual  expenses  incurred  in  the  discharge 
of  their  duties. 


A.  Need.   The  need  for  some  sort  of  oversight  over  implementation 
of  the^aw  was  underscored  by  the  testimony  of  the  D.C.  Public  Interest 
Research  Group  (PIRG) .   In  a  study  of  the  availabdlity  of  public 
records  from  the  District  Government,  PIRG  found  that  the  present 
D.C.  Freedom  of  Information  authority.  Commissioner's  Order 
No.  71-370  ,  was  not  followed  in  many  respects.   "If  this  bill 
is  enacted  in  its  proposed  form,  D.C.  PIRG  feels  that  the  Council 
could  be  taking  a  step  backwards  from  the  present  Commissioner's 
Order.   This  problem  could  be  avoided  by  a  strong  effort  to  ensure 
that  the  proposed  procedures  are  carefully  and  systematically  incor- 
porated into  the  functioning  of  the  City's  government."   Testimony 
of  Bob  Fisher  and  Suki  Parks  on  Behalf  of  the  D.C.  Public  Interest 
Research  Group  Before  the  Committee  on  the  Judiciary  and  Criminal 
Law  of  the  D.C.  City  Council,  January  28,  1976,  at  6. 

6.  Legislative  Oversight.   The  Congress  amended  the  federal 
Freedom  of  Information  Act  in  1974  to  require  agencies  to  submit 
an  annual  report  to  Congress.   " [T]he  collection  and  analysis  of 
these  reports,  providing  the  occaision  for  the  Congress  to  identify 
recalcitrant  agencies,  recurring  misinterpretation  of  the  mandates 
of  the  FOIA,  and  undue  delays  can  go  a  long  way  toward  encouraging 
adherence  tor  the  Act."   Senate  Report  No.  93-854,  93d  Congress,  2d 
Session,  at  32-33. 
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C.  Commission  Oversight.   The  D.C.  Public  Interest  Research 
Group  has  recommended  that  an  independent  Commission  be  established, 
along  the  lines  of  the  New  York  Committee  on  Public  Access  to  Re- 
cords.  PIRG   feels  that  such  a  body  would  be  the  most  effective 
mechanism  for  assuring   that  the  act  was  properly  implemented  through- 
out the  District  government. 

XII.  CODIFICATION  A1<ID  REPEALER 


Bill  No.  1-119 

Sec.  9(a).  This  Act  shall  be 
codified  in  Chapter  15  of  Title 
1  of  the  District  of  Columbia 
Code,  as  Section  1-1511. 

(b)  Commissioner's  Order  No. 
71-370,  issued  November  2,  1971, 
is  hereby  repealed. 


D.C.  Ear  Amendment 

Sec.  11(A).  Codification  and  Re- 
pealer.  This  Act  shc.ll  be  codi- 
fied in  Chapter  15  of  Title  1  of 
the  District  of  Columbia  Code, 
as  Section  1-1511. 

(B)  Commissioner's  Order  No. 
71-370,  issued  November  2,  1971, 
is  hereby  repealed.   All  laws 
of  the  District  of  Columbia  that 
are  inconsistent  with  this  Act 
are  to  the  extent  of  the  inconsis- 
tency hereby  repealed. 


Discussion.   Section  9  of  the  bill  as  introduced  codifies  the 
Act  in  Title  1  of  the  D.C.  Code,  Section  1-1511.   It  also  repeals 
Commissioner's  Order  No.  71-370. 

A.  Repeal  of  Inconsistent  Laws.   The  D.C.  Bar  Association  re- 
commends adding  an  additional  clause  to  this  section  of  the  bill 
which  would  repeal  all  laws  inconsistent  with  the  Act.   The  amendment 
would  ensure  that  all  questions  of  disclosure  or  non-disclosure  will 
be  determined  soley  with  respect  to  this  ststute,  and  thus  be  readily 
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accessible  to  the  public. 

B.  Supersession  of  inconsistent  laws.   The  staff  feels  that  a 
blanket  repealer  of  all  laws  inconsistent  with  this  act  might  create 
questions  of  interpretation  regarding  whether  or  not  other  laws  remain 
in  effect.   If  another  law  contained  one  minor  section  which  is  incon- 
sistent with  this  act  and  did  not  have  a  severability  clause,  the  other 
law  could  be  held  to  be  repealed  in  its  entirety.   If  the  Committee 
intends  that  this  act  shall  be  the  sole  authority  for  release  of 
information,  the  same  purpose  could  be  accomplished  by  inserting  a 
provision  to  tne  effect  that  this  act  supersedes  all  other  laws  to 
the  extent  that  they  are  inconsistent  with  it. 

XIII.  LIMITATIONS  ON  WITHHOLDING  INFORMATION 


Bill  No.  1-119 
<lo   provision 

D.C.  Bar  Amendment 

(C)  No  public  record  shall 
be  withheld  for  any  reason  other 
than  those  that  are  specifically 
enumerated  in  subsection  (A) 
[Exemptions  from  Mandatory  Dis- 
closure] . 

Federal  Act 

(c)  This  section  does  not  authorize  withholding  of  information 
3r  limit  the  availability  of  records  to  the  public,  except  as  specific- 
ally stated  in  this  section.   This  section  is  not  authority  to  withhold 
Information  from  Congress. 

A.  Limitations  on  Withholding  From  Public.   This  section  would 
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expressly  provide  that  a  public  record  shall  not  be  withheld  unless 
it  falls  within  one  of  the  specifically  enumerated  exemptions  to 
the  act. 

B.  Limitations  on  Withholding  from  Legislative  Branch.   The 
federal  act  includes  a  clause  stating  that  the  act  shall  not  be 
used  authority  to  withhold  information  fr;om  Congress.   "This  basically 
restates  the  fact  that  the  FOIA,  which  controls  public  access  to 
government  information,  has  absolutely  no  effect  upon  Congressional 
access  to  government  information."   Senate  Report  No.  93-854,  93d 
Congress,  2d  Session,  at  32-33.    The  Committee  may  wish  to  in- 
clude such  a  provision  to  insure  that  information  is  not  withheld 
from  the  Council  based  upon  this  act. 

XIV.   EFFECTIVE  DATE 


Bill  No.  1-119 

Section  10.   This  Act  shall  take 
effect  pursuant  to  the  provisions 
of  Section  602(c)  of  the  District 
of  Columbia  Self-Government , and 
Governmental  Reorganization  Act. 


D.C.  Bar  Amendment 

Sec.  12.  Effective  Date.   This 
Act  shall  take  effect  pursuant  to 
the  provisions  of  Section  602(c) 
of  the  District  of  Columbia  Self- 
Government  and  Governmental  Re- 
organization Act. 


Discussion.   This  section  reserves  to  Congress  the  right  to 
disapprove  this  act  by  concurrent  resolution  within  30  days  from  the 
date  it  is  transmitted  to  the  Speaker  of   the  House  and  the  President 
of  the  Senate. 
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19.  Comments  of  D.C.  Bar,  note  1  supra,  at  28. 

20.  See  for  example  New  York,  Oregon,  and  Maryland.   For  discussion 
of  this  issue  see  Boyer  and  Stumberg,  note  15  supra,  at  7-8. 

21.  See  Boyer  and  Sti-unberg,  note  15  supra,  at  7. 

22.  Comments  of  D.C.  Bar,  at  29.   See  also  Common  Cause  Testimony 
on  the  Freedom  of  Information  Act  of  1976,  Bill  No.  1-119,  by 
Maureen  Limpert,  Before  the  Council  of  the  District  of  Columbia' s 
Committee  on  the  Judiciary  and  Criminal  Law,  January  28,  1976,  at  3. 
Testimony  of  Bob  Fisher  and  Suki  Parks,  note  1  supra,  at  4. 

23.  " [W] e  would  suggest  suspension  or  removal  from  office  as  more 
fitting  penalties  for  knowing  and  willfull  violations  of  the  Free- 
dom of  Information  Act."   Common  Cause  Testimony  on  the  Freedom 
of  Information  Act  of  1976,  Bill  No.  1-119,  By  Maureen  Limpert, 
Before  the  Council  of  the  District  of  Columbia's  Committee  en 
Judiciary  and  Criminal  Law,  January  28,  197  6,  at  4. 

"[T]o  subject  a  public  official  to  criminal  penalties  simply 
because  he  or  she  makes  a  wrong  guess  about  what  is  required 
to  be  disclosed  to  an  inquiring  citizen  is  a  Draconian  kind  of 
proposal  that  has  no  constructive  purpose."   Comments  of  the  Amer- 
ican Civil  Liberties  Union  of  the  National  Capital  Area  on  D.C. 
Council  Bill  No.  1-119,  A  Proposed  Freedom  of  Information  Act,  at7 . 
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APPENDIX  A  -  OPTIONS  FOR  STATUTORY  IJ^NGUAGE: 
THE  TRADE  SECRETS  EXEMPTION  TO  THE  FOIA. 


I.  Background.   This  memorandum  presents  four  options  for  statu- 
tory language  for  the  exemptions  for  trade  secrets  in  the  Freedom 
of  Information  Act,  Council  Bill  No.  1-119.   The  options  are  pre- 
sented with  the  source,  the  probable  construction  given  by  the 
courts,  and  policy  considerations  where  relevant. 

II.  Analysis. 

A.   Option  1.   The  Dixon  Bill  As  Introduced.   The  Dixon  bill 

as  introduced  exempts  from  disclosure: 

"(1)  Trade  secrets,  v;hich  are  defined  as  patented,  secret 
commercially  valuable  plans,  appliances,  formulas,  or 
processes,  which  are  used  for  the  making,  preparing  com- 
pounding, treating,  or  processing  of  articles  or  mate- 
rials which  are  trace  commodities  obtained  from  a  per- 
son and  which  are  generally  recognized  as  confidential." 

Council  Bill  No.  1-119,  §5  (A) (1) .   The  language  of  the  section  is 
adopted  from  the  Model  State  Freedom  of  Information  Statute,  the 
drafters  of  which  noted:   "Trade  secrets  are  of  value  to  businesses 
and  their  value  is  lost  if  disclosed."   Model  State  Freedom  of 
Information  Statute,  Comments  to  Section  4,  Freedom  of  Information 
Clearinghouse,  Washington,  D.C.   The  definition  is  the  narrow  com- 
mon law  definition  of  a  trade  secret.   U.S.  v.  U.S.  Tariff  Commis- 
sion, 6  F.2d  491  (D.C.  Cir.  1925). 

1.   Advantages .   This  options  limits  the  exception  for 
business  information  to  the  narrow  category  of  trade  secrets. 
Keeping  non-trade  secret  information  from  the  public  causes  market 
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imperfections  which  often  result  in  higher  prices  and  fewer  pro- 
ducts, without  any  compensating  public  benefits  such  as  the  promo- 
tion of  innovation.   CoiriTients  of  the  D.C.  Bar,  Division  I,  Commit- 
tee on  access  to  Government  Information,  Regarding  Bill  No.  1-119: 
A  proposed  Freedom  of  Information  Act  for  the  District  of  Columbia, 
at  17.   ■ 

This  option  has  the  advantage  of  being  precise  in  its  coverage, 
leaving  little  room  for  dispute  as  to  its  meaning.   Comments  of 
D.C.  Bar,  supra  at  18.   Precise  in  this  case  also  means  narrow. 
See  Memorandum,  the  "Trade  Secrets"  exception  to  the  D.C.  Freedom. 
of  Information  Act,  Council  Bill  No.  1-119,  January  27,  1976. 

2.   Disadvantages.   The  chief  disadvantage  of  this  pro- 
vision is  its  scope,  which  is  restricted  to  cominon  law  trade 
secrets.   There  m.ay  be  valid  reasons  for  protecting  other  kinds  of 
business  data.   There  is  a  general  feeling  among  businessm.an  that 
it  is  unfair  for  the  government  to  require  a  business  to  furnish 
the  government  with  information  which  the  business  considers  to 
be  proprietary  and  then  to  turn  that  information  over  to  the 
business'  competi.tors .   The  Cheasapeake  and  Potomac  telephone  com- 
pany expressed  that  concern  in  a  recent  communication  with  the 
Judiciary  Committee: 

"...[t]he  Company  [C&P]  is  concerned  about  the  unin- 
hibited access  of  the  public,  including  the  competitors  of  the 
company,  to  the  information  which  it  submits  under  compulsion 
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of  law  to  the  P.S.C."  Letter  from  Delano  Lewis,  C&P  Telephone  Com- 
pany to  David  Clarke,  Committee  of  the  Judiciary  and  Criminal  Law, 
January  15,  197  6. 

The  following  types  of  information  which  are  exempted 
under  the  federal  act,  would  probably  not  be  exempted  under  the 
Dixon  bill  as  introduced:   sales  profits  and  marketing  data,  credit 
reports,  statements  disclosing  cost  accounting  principles.   Ster- 
ling Drug  V.  FTC,  450  F.2d  698  (D.C,  Cir.  1971).   Benson  v.  General 
Services  Administration,  289  F.  Supp.  590  (W.D.  Wash.  1968),  aff d 
on  other  grounds  415  F.2d  878.   Petkas  v.  Staats,  364  F.Supp.  680 
(D.C.  Dist.  Col.  1973)  . 

B.  Option  2.  The  Federal  Model.  This  option  would  adopt  the 
language  of  the  federal  act  and  incorporate  it  into  the  bill  in  the 
form  of  the  following  amendment: 

Strike  §5 (A) (1)  in  its  entirety  and  substitute  the  following: 

"(1)  trade  secrets  and  commercial  and  financial  informa- 
tion obtained  from  a  person  and  privileged  or  confiden- 
tial." 

1.   Advantages :   The  chief  advantage  of  this  option  is 

that  by  incorporating  the  language  of  the  federal  act,  the  Council 

will  be  incorporating  a  well  established  body  of  federal  caselaw 

into  the  District's  new  law.   "Many  courts  have  already  construed 

the  provisions  of  the  federal  act  and  thereby  given  a  clarifying 

definition  of  its  requirements.   Such  court  precedents  would 
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serve  as  a  useful  guide  in  interpreting  and  construing  such  an  act, 
if  it  were  adopted  for  the  District.   Statement  of  William  A.  Robin- 
son, Assistant  Corporation  Counsel,  D.C.  before  the  Judiciary  and 
Criminal  Law  Committee,  Council  of  the  District  of  Columbia,  on 
Bill  No.  1-119. 

The  federal  act  broadens  the   exemption  beyond  the  com- 
mon law  trade  secret  to  include  "commercial  and  financial  informa- 
tion".  This  language  would  satisfy  the  concerns  of  the  business 
community  by  assuring  them  that  some  proprietary  information  that 
they  submit  will  be  protected.   "The  Company  [C&P  Telephone]  be- 
lieves the  best  solution  is  to  adopt  the  language  of  5  U.S.C.  §552 
(b)(4),  the  Federal  Freedom  of  Information  Act."   Letter  from 
Delano  Lewis,  C&P  Telephone  Company  to  David  Clarke,  Committee  on 
the  Judiciary  and  Criminal  Law,  January  15,  197  6. 

2.   Disadvantages .   Adopting  the  federal  model  may  re- 
sult in  accepting  certain  provisions  which  are  designed  for  a 
large  federal  bureacracy  and  do  not  take  into  account  the  differences 
between  a  national  and  a  municipal  government.   "V7e  think  that 
Bill  No.  1-119  sensibly  departs  from  the  federal  Freedom  of  In- 
formation Act  after  which  it  is  modelled  in  respects  v/hich  im- 
portantly distinguish  the  District  of  Columbia  Government  from  the 
federal  government."   Comments ,  of  the  American  Civil  Liberties 
Union  of  the  National  Capita].  Area  on  D.C.  Council  Bill  No.  1-119 
a  proposed  Freedom  of  Information  Act. 
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The  federal  exemption  may  also  be  unnecessarily  broad. 
" . . .  [B] usinesses  generally  consider  almost  all  infonnation  about 
a  business,  no  matter  how  innocuous,  to  be  "proprietary".   Often 
the  information  which  they  most  desire  to  keep  secret  is  that 
which  the  public  most  deserves  to  know."   Comments  of  the  D.C. 
Bar,  Division  I,  Committee  on  Access  to  Government  Information, 
Regarding  Bill  No.  1-119:   A  Proposed  Freedom  of  Information  Act 
for  the  District  of  Colximbia,  at  18. 

C.   Option  3.   D.C.  Bar  Amendment.   The  D.C.  Bar  Committee 
on  Access  to  Government  Information  recommends  the  following 
amendment: 

Strike  5(A) (1)  in  its  entirety  and  substitute  the  following: 

(1)   confidential  commercial  or  financial  information 
to  the  extent  that  disclosure  would: 

(a)  result  in  substantial  and  unfair  competitive 
injury  to  the  submitter  of  that  information 
to  a  pxiblic  body,  if  the  suhriitter  has 
specifically  requested  that  uhe  information 
not  be  made  public,  or,  if  c::  emitted  prior  to 
the  effective  date  of  this  A--.,  such  a  request 
is  reasonably  to  be  implied.  _  rora  the  circum- 
stances of  the  submission;  '..  r 

(b)  lead  to  serious,  undue,  finiricial  speculations 
in  currencied,  securities,  or  commodities. 

(1)   Advantages.   The  D.C.  Bar  has  attempted  to  strike 

a  balance  between  competing  public  and  private  interests,  giving 

adequate  protection  to  businesses  without  unnecessarily  keeping 

important  business  information  from  the  public.   Comments,  D.C. 
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Bar,  supra  at  22.   It  would  limit  the  exemption  to  situations  where 
disclosure  would  result  in  substantial  or  unfair  competitive  injury 
to  the  submitter  or  lead  to  undue  financial  speculation  in  curren- 
cies, securities,  or  commodities. 

2.   Disadvantages.   The  D.C.  Bar's  proposal  is  a  com-, 
pletely  new  one  which  does  not  have  the  benefit  of  any  caselaw 
interpreting  it.   Phrases  like  "substantial  and  unfair  competitive 
injury",  reasonably  to  be  implied  from  the  circumstances",  and 
"  serious,  undue,  financial  speculation"  are  open  to  a  lot  of 
interpretation  and  would  probably  result  in  litigation  over  their 
meaning. 

D.   Option  4.   Judicial  Interpretation  of  Federal  Act. 
This  amendment  would  read  as  follows: 

"Strike  Section  5(A)(1)  in  its  entirety  and  substitute 
the  following:   trade  secrets;  and  commercial  and  fin- 
ancial information  obtained  from  outside  the  government, 
to  the  extent  that  disclosure  would  result  in  substan- 
tial harm  to  the  competitive  position  of  the  person 
from  whom  the  information  was  obtained." 

1.  Advantages.   This  option  codifies  the  judicial  inter- 
pretation of  the  federal  act  and  clarifies  the  meaning  of  the  ex- 
emption.  The  federal  act  used  the  phrase  "obtained  from  a  person" 
which  has  been  held  to  mean  obtained  from  someone  outside  of 
the  government  rather  than  information  generated  from  within  an 
agency.   Consumers  Union  of  the  United  States  Inc.  v.  Veterans 
Administration,  301  F.  Supp.  796  (S.D.N.Y.  1969),  appeal  dismissed 
436  F.2d  1363. 
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The  phrase  "privileged  or  confidential"  in  the  federal  act 
has  been  the  subject  of  much  confusion.   Some  courts  interpret  this 
phrase  to  protect  any  commercial  information  which  is  "custom- 
arily" considered  to  be  confidential,  but  the  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  has  held  that  in  addition, 
the  disclosure  of  such  infoirmation  must  be: 

"likely  to  have  either  of  the  following  effects  (1) 
impair  the  government's  ability  to  obtain  necessary 
information  in  the  future;  or. (2)  to  cause  substantial 
harm  to  the  competitive  position  of  the  person  from 
whom  the  information  was  obtained. 

National  Parks  and  Conservation  Association  v.  Morton,  498  F.2d  765, 

770  (D.C.Cir.  1974). 

Adopting  this  language  would  make  clear  the  Committee's 
intention  as  to  the  meaning  of  the  phrase,  and  eliminate  the 
possibility  of  confusion  in  the  future. 

2.  Disadvantages .   By  inserting  new  language,  the  Committee 
is  in  effect  making  the  body  of  federal  caselaw  on  this  exception 
inapplicable.   The  cases  on  this  point  are  split  anyway.   The 
committee  report  could  be  drafted  to  indicate  that  the  intent  of 
the   change  was  to  codify  the  holding  of  the  D.C.  Court  of  Appeals 
in  National  Parks  and  Conservation  Association  v.  Morton. 
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APPENDIX  B  -  OPTIONS  FOR  REVIEW  PROCEDURES 
UNDER  THE  FREEDOM  OF  INFORMATION  ACT. 


I.  Background.   This  memorandum  presents  options  for  review  pro- 
cedures in  the  event  a  request  for  information  is  denied  under  the 
pending  D.C.  Freedom  of  Information  Act.   The  discussion  assumes 
that  a  written  request  for  infonnation  has  been  submitted,  and  a 
letter  of  denial  has  been  issued  by  the  agency  involved.   The 
first  step  in  the  process,  the  denial  of  a  request  for  information^ 
and  the  final  step,  judicial  review  of  the  denial  are  the  same  for 
each  of  the  options  to  be  discussed  below.   This  memorandum  out- 
lines options  for  what,  if  anything,  should  happen  between  these 
steps. 

II.  Outline 

A.  No  intermediate  appeal  -  Immediate  judicial  review, 

B.  Appeal  to  head  of  agency  involved  (Federal  model) . 

C.  Appeal  to  Corporation  Counsel  (Dixon  bill) . 

D.  Appeal  to  independent  commission  (New  York  model) . 

III.  Analysis  of  options 

A.   Immediate  Judicial  Review.   This  option  would  eliminate 
any  kind  of  intermediate  appeal  of  a  denial  and  permit  the  re- 
questor to  seek  immediate  judicial  relief  by  filing  suit  against 
the  government  agency.   A  number  of  states  have  followed  this 
procedure  including  Maryland,  California,  Massachusetts,  and 
Lousiania. 
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1.   Advantages,  a.  Shorter  Time  Frame.   The  chief  advan- 
tage of  a  provision  for  immediate  judicial  review  is  that  it  would 
shorten  the  time  in  which  ultimate  disposition  of  a  request  would 
be  determined.   Mr.  James  Heller  of  the  American  Civil  Liberties 
Union  noted  this  point  in  his  testimony  at  public  hearings  on  the 
bill.   "[I]t  [an  intermediate  appeal]  will  simply  become  one  more 
administrative  obstacle  and  delaying  point  before  securing  judi- 
cial review  of  a  refusal  to  disclose  information."   Comments,  of 
the  American  Civil  Liberties  Union,  Mr.  James  Heller,  on  Council 
Bill  No.  1-119,  at  6. 

b.  Informal  Review.   The  informal  role  of  Corporation 
Counsel  was  stressed  by  Heller  as  well.   If  there  is  no  inter- 
mediate appeal,  it  is  most  likely  that  the  agency  will  seek  the 
input  of  Corporation  Counsel  either  directly  or  through  following 
of  Corporation  Counsel  guidelines.   This  amounts  to  an  informal, 
behind  the  scenes  appeal  to  Corporation  Counsel,  a  more  expedi- 
tious route  than  a  formal  appeal  process  to  the  City's  lawyer. 

A  similar  "informal"  review  operates  at  the  federal 
level,  where  a  five  man  "Freedom  of  Information  Comrriittee"  in 
the  Department  of  Justice  is  consulted  by  federal  agencies  prior 
to  the  issuance  of  a  final  denial  of  a  request  for  information 
if  there  is  any  possibility  that  the  denial  might  result  in  liti- 
gation.  H.  Rep.  No.  92-1419,  92d  Cong.,  2d  Session,  at  73  (1972). 

c.  Incentive  for  Serious  Consideration.   This  option 
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would  serve  as  an  incentive  for  government  agencies  to  treat  every 
request  for  information  seriously  and  expeditiously.   Instead  of 
waiting  for  an  appeal  to  make  the  final  determination  of  a  request 
agencies  would  be  forced  to  make  that  determination  at  the  outset. 

2.   Disadvantages .   A  disadvantage  sometimes  cited  is 
that  a  provision  for  immediate  judicial  review  might  result  in 
unnecessary  litigation.   However,  even  if  an  agency  v/as  clearly 
wrong  in  denying  a  request,  that  does  not  mean  that  litigation 
is  inevitable.   " [I] f  the  Corporation  Counsel  believed  that  the 
records  should  be  disclosed,  he  would  probably  so  advise  the 
agency  if  and  when  it  was  sued  by  the  citizen."   Comments  of  the 
American  Civil  Liberties  Union,  Mr.  James  Heller,  on  Council 
Bill  No.  1-119. 

Another  disadvantage  of  immediate  judicial  review  is 
that  a  citizen  might  be  discouraged  from  appealing  a  denial  if 
his  only  resource  was  litigation.   The  time  and  expense  involved 
might  be  a  deterrent,  even  though  the  bill  would  allow  the 
awarding  of  attorney's  fees  in  the  discretion  of  the  court. 

B.   Appeal  to  head  of  agency  involved.   This  option  would 
follow  the  federal  model  of  permitting  an  appeal  of  a  denial  to 
the  head  of  the  agency  involved,  prior  to  any  judicial  review 
of  that  denial.   This  appeal  would  be  in  the  form  of  a  written 
request  for  review  of  the  denial,  without  a  formal  hearing. 

1.   Advantages .   Intra-agency  appeal  provides  an  inter- 
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mediate  step  for  both  the  requestor  and  the  agency  to  attempt  to 
resolve  their  differences,  without  the  time  and  expense  of  litiga- 
tion.  It  provides  the  agency  with  a  mechanism  for  maintaining  a  uni- 
form  policy.   Finally,  it  provides  the  agency  with  an  opportunity 
to  catch  blatant  mistakes  in  judgement,  then  preventing  a  needless 
suit  based  on  the  denial. 

2.   Disadvantages.   Establishment  of  an  intra-agency 
appeal  erects  one  more  administrative  hurdle  to  judicial  review 
of  a  denial.   It  enlarges  the  time  frame  from  initial  request  to 
ultimate  release  of  information,  where  release  is  finally  mandated 
by  the  act. 

An  intra-agency  appeal  could  cost  the  agency  more  money, 
since  it  would  have  to  set  up  a  appeal  process  to  handle  inter- 
mediate appeals.   It  might  be  more  efficient  to  require  the  agency 
to  make  one  careful,  reasoned  determination  to  either  release  or 
deny  information. 

If  the  decision  to  withhold  inforrcation  was  made  an 
fundamental  policy  grounds  it  is  most  likely  that  the  head  of 
the  agency  would  uphold  the  decision.   In  that  case  the  inter- 
mediate appeal  would  likely  present  the  "obstacle"  that  Mr. 
Heller  refers  to. 

C.   Appeal  to  Corporation  Counsel.   This  option  is  included 
in  the  Dixon  bill  as  introduced  to  the  Council.   It  follows  the 
model  of  the  State  Model  Freedom  of  Information  Act  prepared  by 
the  Freedom  of  Information  Clearinghouse. 
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1.  Advantages.   An  intermediate  appeal  to  the  Corporation 
Counsel  serves  as  a  check  on  the  legality  of  the  agency's  action 
prior  to  going  to  court.   As  attorney  for  the  District  government, 
the  Corporation  Counsel  has  a  strong  interest  in  preventing 
unnecessary  litigation.   In  addition,  it  would  provide  a  somewhat 
independent  review  in  that  the  Corporation  Counsel  is  arguably 

one  step  removed  from  the  agency  that  made  the  initial  determination. 

Since  the  Corporation  Counsel  would  serve  a  a  central 
clearinghouse  for  appeals  it  is  likely  that  at  least  one  full- 
time  attorney  would  be  assigned  this  function.   This  attorney 
would  probably  develop  greater  expertise  in  the  area  than  agency 
personnel  who  would  devote  only  part-time  efforts  to  the  function. 

2.  Disadvantages .   Corporation  Council  may  be  placed 
in  a  conflict  of  interest  situation  in  that  he  may  be  called 
upon  to  advise  an  agency  in  making  its  initial  determination,  and 
then  be  asked  to  review  that  decision  when  it  is  appealed. 

D.   Appeal  to  an  Independent  Commission.   This  option  was 
suggested  by  the  D.C.  Public  Interest  Research  Group  in  their 
testimony  on  the  Dixon  bill.  -  It  follows  the  model  of  the  re- 
cently enacted  New  York  Freedom  of  Information  Lev/.   New  York 
Public  Officers  Law,  ^85-§80.   See  options  memorandum.       It 
would  establish  an  independent  commission  composed  of  represen- 
tatives of  the  government,  the  media,  and ' the  public.   The  New 
York  Commission  has  three  members  who  are  representatives  of 
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government  agencies  and  four  representatives  from  the  general  pub- 
lic, at  least  two  of  whom  are  or  have  been  news  media  representa- 
tives.  New  York  Public  Officers  Law,  §88 (a). 

In  New  York  the  commission  assists  the  agencies  in  implementing 
the  law  by  issuing  rules,  guidelines,  opinions  and  regulations. 
It  also  assists  the  legislature  by  recommending  possible  changes 
or  clarifications  in  the  law. 

1.   Advantages .   An  intermediate  appeal  to  an  indepen- 
dent commission  has  the  same  advantage  of  avoiding  unnecessary 
litigation  as  the  appeal  to  the  head  of  the  agency  (option  B, 
supra)  or  the  appeal  to  the  Corporation  Counsel  (option  C  supra) . 
In  addition,  there  is  a  higher  probability  of  an  objective  review 
being  made,  since  the  commission  would  be  operating  independently 
of  the  executive  branch. 

The  Commission  would  provide  more  citizen  input,  through 
representatives  of  the  general  public  and  the  media,  into  the  over- 
sight of  the  operation  of  the  freedom  of  information  law.   The 
commission  could  be  empowered  to  hold  a  full  evidentiary  hearing 
on  appeals  of  denials,  thus  establishing  a  record  for  court  review. 
In  addition,  by  making  judicial  review  of  the  commission's  decision 
appellate  review,  rather  than  de  novo  review,  there  would  be  a 
lesser  tendency  to  appeal  the  commission's  decision,  thus  saving 
the  workload  on  the  courts. 

A  commission  with  powers  to  conduct  a  full  evidenting 
hearing  raises  questions  regarding  burdens  of  proof,  and  who 
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would  be  qualified  to  sit  as  conunissionerT^for  this  type  of  adversary 

proceeding.   If  the  Judiciary  Committee  desires  to  pursue  this 
option  further,  more  detailed  analysis  should  be  undertaken. 

2.   Disadvantages .   There  seems  to  be  an  inherent  pro- 
blem of  inefficiency  where  appeal  descisions  are  made  by  a  group. 
The  District  of  Columbia's  present  Freedom  of  Information  authority, 
Commissioner's  Order  No.  71-370,  established  an  independent  body, 
the  Pxiblic  Information  Review  Board,  "to  administer  and  supervise 
this  order  and  to  review  delays  and  denials  of  information  by  the 
agencies  involved."   Title  I  D.C.  Code  §1504.   Yet  at  the  Public 
Hearings  on  the  Dixon  billjMr.  Martin  Schaller,  Executive  Secretary 
for  the  District  of  Columbia,  noted  that  the  board  had  not  met  for 
the  past  year.   This  experience  suggests  that  a  group  such  as  a 
board  or  commissions  might  not  be  effective  unless  it  is  estab- 
lished independent  of  any  branch  which  it  reviews. 

Setting  up  and  operating  such  a  commission  would  pro- 
bably prove  to  be  the  most  costly  of  all  the  options  for  appeals 
procedures  mentioned  above.   Unless  the  Commission  was  given 
full  evidentiary  hearing  powers  it  is  unlikely  that  it  could 
guarantee  a  significant  decrease  in  potential  litigation.   Without 
such  a  decrease,  the  cost  of  operating  the  commission  would 
probably  not  be  justified. 
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Iji  the  Council   of  the  Dictxict  of  Col'jrriaia 


JUNE  10^    1975 


Coa'^ci].'Tt3rr'bor  T^rring'a)!!  Dixon  introduced  tJie  follaving  Bill  v.iiich 

vas  referred  to  the  Corrndttoo  on jyidjciarv   r.nd   Cri'r.inal    Lav; 

A  Bill  to  create  a  Freedom  of  Inforratinn  Act;   to  create 
rights  and  penalties;   aiid  for  otiier  purposes. 


BE  IT  E^^.CTED  BY  TtJE  COT^:CIL  OF  TIE  DIGTRICf  CT  COUJEJA, 

1  That  this  Act  r:e.\'  be  cited  as  tlie  "Freedom  of  Infonration  Act  of  1975." 

2  Sec.   2.  Public  Policy,   It  is  hereby  dsclared  to  bs  tlie  pu]olic 

3  policy  of  the  District  of  Colurpbia  that  all  persons  are  entitled  to  f^oll 

4  and  complete  inforr-ation  regarding  the  affairs  of  govorr^-iaj-it  a:id  the 

5  official  acts  of  ti-ose  who  represent  them  as  publj.c  officials  and 

6  employees.     To  that  end,   tlie  provisions  of  this  ^^^    shall   be 

7  construed  in  ever>'  iristance  with  tlie  viev;  ta.;ard  complete  public  access. 

8  Sec.    3(A).   SectJ.on  1-1502  of  the  District  of  Colurbia  Code  is  hereby 

9  "■  aniended  by  inserting  the  following  after  blie  final  ";"  in  Section  13: 
10_  "(14)   tlie  tern  'public  record'   includes  all  books,  propers,  n-cps,  photo- 

11  graphs,  cards,   tapes,  recordings,  or  other  doci.ir.->Gntary  rnterials  regard- 

12  less  of  phyr.ical  form  or  characteristics  prepared,  owned,  used,   in  the 

13  possession  of,  or  retaijicd  by  the  Mayor   and   agencies." 

14  (B)   Section  1-1502  of  the  District  of  Columbia  Ccle  is  heroJoy 

15  aJTcndod  by  sij.-iking  "(14)",    "(15)',   and  "(16)*,  .uid  ijisert.ijig  "(15)", 
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1  "(10)",  and  "(17)",  in  lieu  Uicrcof  resixx:tivcly. 

2  Soc.  4.  /vcccss  to  Public  Records  from  the  Hiyor  and  Agencies. 

3  (A)  Any   person  has  a  right  to  inspect  or  copy  any  public  record 

4  of  tlic  Mayor  or  an  agency,  except  otlicr\vise  e>:pressly  provided  by 

5  Section  5  (exatptions)  of  this  Act  in  accordaiice  v.dth  rcasoaoble 

6  rules  concerning  tir.ie  and  place  of  access. 

7  (B)  The  Ilayor  or  an  agaicy  may  establish  and  collect  fees  not  to 

8  .  exceed  the  actual  cost  of  searclTUig  for  or  nuking  copies  of  records. 

9  Docun^ants  may  be  furnished  v;ithout  charge  or  at  a  reduced  charge  where 

10  the  I-5ayor  or  agency  determines  tliat  ^v'aiver  or  reduction  of  the  fee  is  in 

11  the  public  interest  }>3cause  furnishing  the  infoni:^tion  can  be  considered 

12  as  priirarily  benefiting  the  general  public.  But  feKDS  shall  not  be 

13  charged  for  examination  euid  review  to  detenaine  if  s-uch  documents  cure 

14  subject  to  disclosure. 

15  (C)  1'he  Mayor  or  an  agancy,  upon  request  for  records  nude  under 

16  this  Act,    shall  within  fifteen  days  (excepting  Saturdays,  Sundays, 

17  and  legal  public  holidays)  of  tJie  receipt  of  any  such  request  notify 

18  the  perron  rrakii'jg  such  request  of  its  determination  and  the  reasons 

19  tliercfor.  Such  a  dctemdnation  sliall  constitute  the  final  opinion  of 

20  tha  Mayor  or  an  agency  as  to  the  public  availability  of  the  requested 

21  ■  public  record. 

22  Sec.  5.  Exanptions.  .  '  • 

23  (A)  The  following  irutters  nuy  be  exenpt  fran  disclosure  under  tlie 

24  provisions  of  this  Act: 

25  (1)  Trade  secrets,  which  are  defined  as  unpatented,  secret, 

26  comnercially  valu:ible  plans,  appliances,  fonnolas,  or  processes,  wliich 

27  arc  used  for  the  itnldng,  preparing,  ccnipoujiding,  traiting,  or  processing 


-2- 


233 


1  of  cirticlcs  or  nutx^ialc  which  arc  tr^itlG  cx:irr.raditJo:;  oljtaiiirxl  from 

2  a  person  and  v.iiich  iiro  gcncxally  rcco<-jni zr .<1  as  confidential. 

3  (2)   InfoCTVTtion  of  a  personal  nature  where  tlic  public 

4  ■    dinclor;,ure  tliercof  would  conrititute  a  clearly  un'.-;arranted  invasion 

5  of  j<;rsonal  privacy. 

6  ■       (3)   Records  of  lav;  enforcement  agencies  not  other\;ise 

7  available  by  lav;  that  vrere  compiled  in  tlie  proccs-s  of  detect.ijig  and 

8  investigating  crine  if  the  disclosure  of  the  inforp.v:tion  would  ham 

9  the  agency  by: 

10  a.  disclosing  identity  of  inforrr^Jits  not  othen-.'ise  known; 

11  b.  the  prei:\ature  release  of  inforration  to  be  used  in  a 

12  prospective  law  enforcesiient  action; 

13  c.  disclosing  investigatory  techni.ques  not  other\-.'ise  kna,vTi 

14  outside  the  goverirrent; 

15  d.  deprive  a  person  of  a  right  to  a  fair  trial  or  an  iirpar- 

16  tial  adjudication; 

17  e.  constitute  an  unwarranted  invasion  of  personal  privacy; 

18  f .  endanger  the  life  or  safety  of  a  lav;  eiiforcenent  officer. 

19  Sec.  6.  Inforrration  VJiich  Must  be  Public.  Without  limiting  the 

20  ^  neaning  of  other  sections  of  this  Act,  the  folla/;ing  categories  of  infor- 

21  nution  are  specifically  n^de  pul)lic  inforraation: 

22  (1)  the  nan^s,  sex,  etlinicity,  salaries,  title,  and  dates  of 

23  en^^loitrcnt  of  all  errployccs  and  officers  of  the  Miyor  and  an  agency; 

24  (2)  administrative  staff  munuals  and  instructions  to  staff  that 

25  affect  a  ircsnlxir  of  tlie  public; 

26  (3)  final  opiiiions,  including  concurring  and  dissenting  opinions, 

27  as  well  as  ordoxs,  nude  in  the  adjixlication  of  cases; 


-3- 


234 


1  (4)  those  statements  of  policy  and  interpretations  of  policy, 

2  Acts,  and  rules  which  have  been  adopted,  by  the  Mayor  or  an  agency; 

3  (5)  planning  policies  and  goals,  and  interim  and  final 

4  .  planning  decisions; 

5  .  (6)  correspondence  and  materials  referred  to  therein,  by  and 

6  with  the  Mayor  or  an  agency  relating  to  any  regulatory,  supervisory, 

7  or  enforcement  responsibilities  of  the  agency,  whereby  the  agency 

8  determines,  or  opines  upon,  or  is  asked  to  determine  or  opine  upon, 

9  the  rights  of  the  District,  the  p\iblic,  of  any  private  party; 

10  (7)  information  in  or  taken  from  any  account,  voucher,  or 

11  contract  dealing  with  the  receipt  or  expenditure  of  public  or  other 

12  funds  by  public  bodies; 

13  (8)  the  minutes  of  all  proceedings  of  all  agencies  and  all 

14  votes  at  such  proceedings. 

15  Sec.  7.  Enforcement.  '. 

16  (A)  Any  person  denied  the  right  to  inspect  a  public  record  of  the 

17  Mayor  or  an  agency  may  petition  the  Corporation  Counsel  to  review  the 

18  public  record  to_  determine  if  it  may  be  withheld  from,  public  inspec- 

19  tion,  the  person  seeking  disclosure  may  institute  proceedings  for 

20  '  injunctive  or  declaratory  relief  in  the  trial  court.   If  the 

21  Corporation  Counsel  declares  the  document  to  be  a  public  record  and  . 

22  the  government  body  continues  to  withhold  the  record,  the  Corpora- 

23  tion  Counsel  shall  bring  suit  in  the  name  of  the  District  of 

24  Colunibia  in  tlie  trial  court  to  enjoin  the  agency  from  withholding  the 

25  records  and  to  compel  the  production  of  documents  for  the  person 

26  seeking  disclosure. 
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1  (Li)    In  any  LuiL  filcxl  under  section  7(A)   oC  Uiis  Act,    Uio  couii: 

2  has  juriixliction  to  enjoin  tlie  Kayor  or  aji  acjcncy  fran  withhol.diiicj 

3  rccordr.  and  to  order  the  production  of  any  records  Lrpropsrly  withheld 

4  fran  Uie  ixirson  seeking  dicclo^jure.     Itie  court  sliaDl  detcmvLnc  tJic 

5  nHttcr  dc  novo  iuid  the  l:>urden  is  on  the  y/iyor  or  eui  agency  to  sustain 

6  its  action.     The  court  may  vicv;  the  documents  in  controversy  in  camera 

7  before  reaching  a  decision.     Any  noncanpliance  with  tJie  order  of  tlie 

8  court  nuy  be  punished  as  conterrpt  of  court. 

9  (C)  E>:cept  as  to  causes  the  court  considers  of  greater  l"iportance, 

10  proceedings  arising  urider  Section  7(A)   of  this  Act  take  precedeiice  on  the 

11  docket  over  all  other  causes  and  shall  b3  assigned  for  hearing,   trial 

12  or  argu-nent  at  the  earliest  practicable  date  and  e>:pedited  in  every  way. 

13  (D)   15  a  person  seeking  the  right  to  inspect  or  to  receive  a  copy  of 

14  a  public  record  prevails  in  such  suit,  he  or  she  sr^ll  be  axs-arded  reasor^.ble 

15  attorney  fees  and  other  costs  of  litigation.     If  such  person  prevails  in 

16  part,   the  court  may  in  its  discretion  av;ard  him  or  her  reasonable  attorney 

17  fees  or  an  appropriate  portion  thereof. 

18  Sec.   8.  Penalties.     Any  official  who  violates  the  provisions  of  this 

19  Act  shall  be  subject  to  $1,000  fine  for  each  offense. 

20  Sec.   9(a)  This  Act  shall  be  codified  in  Chapter  15  of  Title  1  of 
"21  tlie  District  of  Colunibia  Code,  as  Section  1-1511. 

22  (b)   Ccraiissicner's  Order  No.   71-370,    issued  Noveriber  2,   1971,   is 

23  hereby  repealed. 

24  Sec.   10.  Tliis  Act  shall  take  effect  pursuant  to  tJie  provisions  of 

25  Sec.   GC2(c)of  the  District  of  ColumJiia  Sclf-Covcrjinr^nt  and  Govcrmrental 

26  Pteorganization  7\ct. 
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APPENDIX  D 
council  Bill  No.  1-119  with  Proposed  D.C.  Bar  Amendments 

A  Bill  to  create  a  Freedom  of  Information  Act; 
to  create  rights  and  penalties;  and  for  other  purposes. 

BE  IT  ENACTED  BY  THE  COUNCIL  OF  THE  DISTRICT  OF  COLU>BIA, 

1  That  this  Act  may  be  cited  as  the  "Freedom  of  Information  Act  of  1976' 

2  r.     Sec.  2.   Public  Policy.   It  is  hereby  declared  to  be  the  public 

3  policy  of  the  District  of  Columbia  that  all  persons  are  entitled  to 

4  full  and  complete  information  regarding  the  affairs  of  government 

5  and  the  official  acts  of  those  who  represent  them  as  public  officials 

6  and  employees.   To  that  end,  the  provisions  of  this  Act  shall  be 

7  construed  in  every  instance  with  the  view  toward  complete  public 

8  access,  and  the  minimization  of  costs  and  time  delays  to  persons 

9  requesting  information. 

10  Sec.  3(A).   Section  1-1502  of  the  District  of  Columbia  Code  is 

11  hereby  amended  by  inserting  the  following  after  the  final  ";"  in 

12  Section  13: 

13  (14)   the  terra  "public  body"  includes:   (A)  every  officer, 

14  agency,  department,  division,  bureau,  board,  or  body  in  the 

15  executive  branch  of  the  Government  of  the  District  of 

16  Columbia;  (B)  every  officer,  board,  commission,  council, 

17  «^  or  committee  in  the  legislative  branch  of  the  Government 

18  of  the  District  of  Columbia;  and  (C)  every  officer,  judge, 

19  court,  board,  department,  commission,  council  or  agency  in 

20  the  judicial  branch  of  the  Government  of  the  District  of 

21  Columbia; 

22  (15)   the  term  "public  record"  includes  all  books,  papers, 

23  maps,  photographs,  cards,  tapes,  recordings,  or  other 

24  dociumentary  materials  regardless  of  physical  form  or 

',:5  characteristics  prepared,  owned,  used,  in  the  possession 

.'')  of,  or  retained  by  a  public  body; 

27  (16)   "adjudication"  means  agency  process  for  the  formulation 

28  of  an  order. 
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1  (B)   Section  1-1502  of  the  District  of  Columbia  Code  i.  'icrcby 

2  amended  by  striking  "(lA)",  "(15)",  and  "(16)",  and  inserting  "(17)", 

3  "(18)",  and  "(19)",  in  lieu  thereof  respectively. 

4  Sec.  A.   Right  of  Access  to  Public  Records;  Allowable  Costs; 

5  Time  Limits. 

6  (A)   Any  person  has  a  right  to  inspect  and,  at  his  or  her 

7  discretion,  to  copy  any  public  record  of  a  public  body,  except  as 

8  otherwise  expressly  provided  by  Section  8  (exceptions)  of  this 

9  Act,  in  accordance  with  reasonable  rules  that  may  be  issued  after 

10  notice  and  comment  by  a  public  body  concerning  time  and  place  of  access, 

11  (B)   The  public  body,  upon  request  for  public  records  made  under 

12  this  Act,  shall  v/ithin  fifteen  days  (excepting  Saturdays,  Sundays, 

13  and  legal  holidays)  of  the  receipt  of  any  such  request  notify 

14  the  person  making  such  request  of  its  determination  and  the  reasons 

15  therefor.   Such  a  determination  shall  constitute  the  final  opinion 

16  of  the  public  body  as  to  the  public  availability  of  the  requested 

17  public  record.   Any  failure  on  the  part  of  a  public  body  to  comply 

18  with  a  request  under  subsection  (A)  within  the  time  provisions  of 

19  this  subsection  shall  be  deemed  a  denial  of  the  request. 

20  ■    (C)   The  public  body  may  establish  and  collect  fees  not  to 

21  exceed  the  actual,  direct  cost  of  searching  for  or  making  copies  of 

22  public  records.   But  fees  shall  not  be  charged  for  examination  and 

23  review  to  determine  if  such  public  records,  or  portions  of  public 

24  records,  are  subject  to  disclosure.   Public  records  shall  be 
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1  _'  *  Ishcu  without  char^,e  or  at  n  reduced  charge  when  furnishing 

2  thL  Information  can  be  considered  as  primarily  benefiting  the 

3  gencr-.l  public. 

4  Spc.  5.   Administrative  Appeals  ai.u  Enforcement. 

5  (A)   Any  person  denied  the  right  to  inspect  a  public  record 

6  of  a  public  body  may  petition  the  Corporation  Counsel  to  review  the 

7  '  public  record  to  determine  whether  it  may  be  withheld  from  public 

8  inspection.   This  determination  shall  be  made  within  20  days 

9  (excluding  Saturdays,  Sundays,  and  legal  holidays)  of  the  submission 

10  of  the  petition. 

11  (1)   If  the  Corporation  Counsel  denies  the  petition,  the 

12  person  seeking  disclosure  may  institute  proceedings  for  injunctive 

13  or  declaratory  relief  in  the  Superior  Court  for  the  District  of 

14  Columbia. 

15  (2)   If  the  Corporation  Counsel  decides  that  the  public 

16  record  may  not  be  withheld,  he  shall  order  the  public  body  to  disclose 

17  the  record  immediately.   If  the  public  body  continues  to  withhold  the 

18  record,  the  person  seeking  disclosure  may  bring  suit  in  the  Superior 

19  ■  Court  for  the  District  of  Columbia  to  enjoin  the  public  body  from 

20  withholding  the  record  and  to  compel  the  production  of  the  requested 

21  record.   Alternatively,  said  person  may  c'c-.;and  that  the  Corporation 

22  Counsel  bring  suit  in  the  name  of  the  District  of  Columbia  in  the 

23  Superior  Court  for  the  District  of  Columbia  for  the  same  puf-noses. 
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1  The  Corpjr.:Lion  Ci.iunscl  bl-.all  bring  suiu  v.'iLhiii  10  days  (c';:c  ludinii 

2  S.nturdays,  Sundays,  and  legal  holidays)  of  the  request.   The  requester 

3  shall  have  an  absolute  right  to  intervene  as  a  full  party  in  said 

4  suit  at  any  time. 

5  (B)   In  any  suit  filed  under  section  5(A)  of  this  Act,  the 

6  Superior  Court  for  the  District  of  Coluuibia  has  jurisdiction  to 

7  '  enjoin  the  public  body  from  withholding  records  and  to  order  the 

8  production  of  any  records  improperly  withheld  from  the  person 

9  seeking  disclosure.   The  court  shall  determine  tlie  matter  dc  novo 

10  and  the  burden  is  on  the  public  body  to  sustain  its  action.   The 

11  court  may  view  the  records  in  controversy  in  camera  before  reaching 

12  a  decision,  and  other  persons,  including  the  requester,  counsel  and 

13  necessary  expert  witnesses  may  be  permitted  to  view  the  records, 
lA  subject  to  necessary  protective  orders.   Upon  notion  and  consent 

15  of  all  parties,  if  the  court  makes  a  v;ritten  finding  that  extraordinary 

16  circumstances  require  the  proceedings,  or  portions  thereof,  to  be 

17  closed  to  the  general  public  and  that  such  closed  proceeding?  .re  in 

18  the  public  interest,  the  court  may  order  that  proceedings  be  held  in 

19  the  presence  of  all  parties  and  counsel  at  which  the  general  public 

20  is  excluded.   Any  noncompliance  with  the  order  of  the  court  may  be 

21  punished  as  contempt  of  court. 

22  (C)   Except  as  to  cases  the  court  considers  of  greater 

23  importance,  proceedings  arising  under  section  5(A)  of  this  Act,  includini 
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1  appeals,  take  preccucnce  on  the  docket:  over  all  other  cases  and  shall 

2  be  assigned  for  hearing,  trial  or  argunent  at  the  earliest  practicable 

3  date  and  expedited  in  every  way. 

4  (D)   If  a  person  seeking  the  right  to  inspect  or  to  receive  a 

5  copy  of  a  public  record  prevails  in  such  suit,  he  or, she  shall  be 

6  awarded  reasonable  attorney  fees  and  other  costs  of  litigation. 

7  If  such  person  prevails  in  part,  the  court  may  in  its  discretion 

8  award  him  or  her  reasonable  attorney  fees  or  an  appropriate  portion 

9  thereof. 

10  Sec.  6.   Recording  of  Final  Votes.   Each  public  body  having 

11  more  than  one  member  shall  maintain  and  make  available  for  public 

12  inspection  a  record  of  the  final  votes  of  each  member  in  eacli 

13  proceeding  of  that  public  body. 

14  Sec.  7.   Information  Which  Must  Be  Public.   Without  limiting 

15  the  meaning  of  other  sections  of  this  Act,  the  following  categories 

16  of  information  are  specifically  declared  to  be  public  information, 

17  except  in  extraordinary  circumstances  \;here  an  exception  from  dis- 

18  closure  applies  and  the  policy  reasons  for  that  exception  clearly 
19^  outweigh  the  public  interest  in  disclosure  in  the  particular  case: 
20"        (1)   the  names,  sex,  ethnicity,  salaries,  title,  and  dates  of 

21  employment  of  all  -i-.ployees  and  officers  of  a  public  body; 

22  (2)   adminiscrative  staff  manuals  and  instructions  to  staff 

23  that  affect  a  mcrr.ber  of  the  public; 
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1  (3)   final  opinions,  including  concurring  and  dissenting 

2  opinions,  as  well  as  orders,  made  in  the  adjudication  of  cases; 

3  (4)   those  statements  of  policy  and  interpretations  of  policy, 

4  Acts,  and  rules  which  have  been  adopted  by  a  public  body; 

5  (5)   correspondence  and  materials  referred  to  therein,  by 
6.  and  with  a  public  body  relating  to  any  regulatory,  supervisory, 

7  or  enforcement  responsibilities  of  the  public  body,  whereby  the 

8  public  body  determines,  or  states  an  opinion  upon,  or  is  asked 

9  to  determine  or  state  an  opinion  upon,  the  rights  of  the  District, 

10  the  public,  or  any  private  party; 

11  (5)   information  in  or  taken  from  any  account,  voucher,  or 

12  contract  dealing  with  the  receipt  or  expenditure  of  public  or 

13  other  funds  by  public  bodies; 

14  (7)  the  minutes  of  all  proceedings  of  all  public  bodies  and 

15  all  votes'of  each  member  of  each  public  body  at  such  proceedings; 

16  (8)   facts,  analysis  or  evaluation  of  facts,  or  summaries 

17  of  facts. 

18  V      Sec.  8.   Exceptions  from  Mandatory  Disclosure. 

19  (A)   The  following  matters  m.ay  be  withheld  from  disclosure 

20  under  the  provisions  of  this  Act,  but  these  exceptions  from 

21  mandatory  disclosure  only  permit,  and  never  require,  withholding 

22  by  a  public  body: 
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1  (1)   Confidential  commorcial.  or  financial  inf o'rmation  to 

2  the  extent  that  disclosure  would; 

3  (a)   result  in  substantial  and  unfair 

4  competitive  injury  to  the  submitter  of  that  information  to  a  public 

5  body,  if  the  submitter  has  specifically  requested  that  the  information 

6  not  be  made  public,  or,  if  submitted  prior  to  the  effective  date  of 

7  this  Act,  SL'.T  a  request  is  reasonably  to  be  implied  from  the 

8  circumstances  of  the  submission;  or 

9  (b)   lead  to  serious,  undue,  financial  speculations 

10  in  currencies,  securities,  or  commodities. 

11  (2)   Information  of  a  personal  nature  v;here  the  public 

12  disclosure  thereof  would  constitute  a  clearly  unwarranted  invasion 

13  of  personal  privacy. 

14  (3)   Public  records  of  law  enforcement  agencies  that  were 

15  compiled  as  part  of  an  investigation  for  law  enforcement  purposes, 
3v  ,  if  the  disclosure  of  the  information  would  harm  the  agency  by: 

17  (a)   disclosing  the  identity  of  informants  not  generally 

18  knovm  outside  the  government; 

19  (b)   the  premature  release  of  information  to  be  used 

20  in  a  prospective  law  enforcement  action; 

21  (c)   disclosing  investigatory  techniques  not  generally 

22  known  outside  the  government; 
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1  (d)   depriving  a  person  of  a  right  to  a  fair  trial 

2  or  an  impartial  adjudication; 

3  (e)  endangering  the  life  or  safety  of  a  law  enforce- 

4  ment  officer. 

5  (4)   Inter-public  body  and  intra-public  body  corrjnunications, 

6  but  only  to  the  extent  that  they  do  not  fall  within  Section  5,  involvi. 

7  .  "         (a)   deliberations  among  judges  concerning  prospective 

8  judicial  decisions; 

9  (b)   information  routinely  protected  by  the  attorney 

10  work-product  or  attorney-client  privileges;  and 

11  (c)   recommendations  made  by  advisers  on  policy- 

12  making,  adjudicatory,  rule-making,  or  judicial  decisions, 

13  Provided  that  this  subsection  shall  not  protect  from  disclosure  inter- 

14  public  body  communications  between  any  two  or  three  branches  of  the 

15  District  of  Columbia  Government  as  defined  in  subsections  (A),  (B) , 

16  and  (C)  of  Section -3  of  this  Act. 

17  (5)   Test  questions  and  answers  to  be  used  in  future  license, 

18  employment,  or  academic  examinations,  but  not  previously  administered 

19  examinations  or  answers  to  questions  thereon. 

20  (B)   Any  reasonably  segregable  portion  of  a  public  record  shall 

21  be  provided  to  any  person  requesting  such  record  after  deletion  of  thos' 

22  portions  which  may  be  withheld  from  disclosure  under  subsection  (A) . 

23  (C)   No  public  record  shall  be  withheld  for  any  reason  other 

24  than  those  that  are  specifically  enumerated  in  subsection  (A) . 

25  Sec.  9.   Penalties.   Upon  motion,  notice  and  hearing,  any  public 

26  official  or  employee  who  withholds  records  or  denies  a  request  for 

27  records  without  a  reasonable  basis  in  law  shall  be  subject  to  a  $1000 


244 


1  fine  for  each  offo-se. 

2  Sec.  10.   Letters  of  Denial. 

3  (A)   Denial  by  a  public  body  of  a  request  for  public  records 

4  from  that  public  body  shall  contain  at  least  the  following: 

5  (1)   the  specific  reasons  for  the  denial,  including 

5  citations  to  -he   particular  exception(s)  under  section  8  of  this 

7  Act  relied  on  as  authority  for  the  denial; 

e'  (2)   the  name(s)  of  the  public  official(s)  or  employee(s) 

9  responsible  for  the  decision  to  deny  the  request;  and 

10  (3)   notification  to  the  requester  of  any  administrative 

11  or  judicial  right  to  appeal  under  section  5(A)  of  this  Act. 

12  (B)   Each  public  body  of  the  District  of  Columbia  shall  maintain 

13  a  file  of  all  letters  of  denial  of  requests  for  public  records  from 

14  that  public  body.   This  file  shall  be  made  available  to  any  person 

15  on  request. 

16  Sec.  11(A).   Codification  and  Repealer.   This  Act  shall  be 

17  codified  in  Chapter  15  of  Title  1  of  the  District  of  Columbia  Code, 

18  as  Section  1-1511. 

19  (B)   Con-jnissioner 's  Order  No.  71-370,  issued  November  2,  1971,  is 

20  hereby  repealed.'   All  laws  of  the  District  of  Columbia  that  are  inconsis- 

21  tent  with  this  Act  are  to  the  extent  of  the  in>jonsistency  hereby  repealed 

22  Sec.  12.   Effective  Date.   This  Act  shall  take  effect  pursuant 

23  to  the  provisions  of  Sec.  602(c)  of  the  District  of  Columbia  Self- 

24  Government  and  Governmental  Reorganization  Act. 
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Attachment — Freedom  of  Information  Act  as  Amended  in  1974 

by  Public  Law  93-502 

(Amendments  are  underscored) 

$552.   Public  Inforr.nclon;  ftgency  rules,  opinion?;.  or<i«T3, 
records,  and  proceedings. 

(a)   Each  af^ency  shall  nake  available  to  Che  public  in- 
forr-.ation  as  follows: 

(1)   Each  agency  shall  separately  state  and  currently 
publish  in  the  Federal  Register  for  the  guidance  of  the 

pub lie- - 

(A)   descriptions  of  its  central  and  field  organi- 
zation and  the  established  places  at  which,  the  employees 
(and  in  the  case  of  a  uniformed  service,  the  tr.cmbers) 
fron  vhon,  and  the  ir.cthods  whereby,  the  public  rr.zy  obtain 
infcrr.aticn,  nake  submittals  or  requests,  or  obtain  dc- 
cisic-s; 

(3>   staterisnts  of  the  general  course  and  rr.ethod  by 
which  its  functions  are  channeled  and  determined,  includ- 
ing the  nature  and  requirener.ts  of  all  fcruial  anc3  infor- 
nal  procedures  available; 

(C)  rules  of  procedure,  descriptions  of  forms  avail- 
able or  the  places  at  v;hich  forms  may  be  obtained,  and 
instructions  as  to  the  scope  and  contents  of  all  papers, 
reports,  or  examinations; 

(D)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general  policy 

j>>         or  interpretations  of  general  applicability  formulated 
l_^         and  adopted  by  the  agency;  and 

Q 

^  (E)   each  amendment,  revision,  or  repeal  of  the  fore- 

W         going. 

^       Except  to  the  extent  that  a  person  has  actual  and  timely 
^       notice  of  the  terms  thereof,  a  person  may  not  in  any  manner 
be  required  to  resort  to,  or  be  adversely  affected  by,  a 
r.atter  required  to  be  published  in  the  Federal  Register'  and 
not  so  published.   For  the  purpose  of  this  paragraph,  matter 
reasonably  available  to  the  class  of  persons  affected  thereby 
is  dee~ed   published  in  the  Federal  Register  when  incorporated 
by  reference  therein  with  the  approval  of  the  Director  of 
the  Federal  Register. 

(2)   Each  agency,  in  accordance  with  published  rules,  shall 
make  available  for  public  inspection  and  copying-- 

(A)   final  opinions,  including  concurring  and  dissenting 
opinions,  as  well  as  orders,  made  in  the  adjudication  of 


W 
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(5)   those  st.itGnonts  of  policy  and  inCcvprecations 
vhich  have  been  adopted  by  the  .i>;oncv  and  are  not  pub-- 
lished  in  the  Federal  Register;  and 

(C)   administrative  staff  manuals  and  instructions  to 
staff  that  affect  a  member  of  the  public; 

unless  the  mate  vials  are  pror-.ptly  published  and  copies 
offered  for  sale.   To  the  extent  required  to  prevent  a 
clearly  unwarranted  invasion  of  personal  privacy,  an  agency 
may  delete  identifying  details  vhen  it  makes  .ivailable 
or  publishes  an  opinion,  statement  of  policy,  interpre- 
tation, or  staff  msnual  or  instruction.   However,  in  each 
case  the  justification  for  the  deletion  shall  be  explained 
fully  in  writi.:g.   Each  agency  shall  also  maintain  and  make 
available  for  public  inspection  and  copvin-^  c ur r e n t  indexes 


prov iding  identi tying  intorr 


matter  issue  a.  adopted,  or  pror.uTgated  alter  Juj.v  ^.    1^67 


and  required  "Ij y_ c h l_s  para g^ra ph  to 


ticn  Lor  the  public  as  t:o  any 

er   J u J. V   ' 

naiTe   avaTlat)lc" 


or 


pubin^d. E  a  c  h"aije  n  cry  ^  r,  ha  1  T_^  P  r(;'ni"p.''.  I  y_p  uTi  H  V'lT,  _  q  u  T_r  IQ  r  1 V 

copies  ot  eTich  index  or  svippl  ciiU'iU  s  I'iUTeio  niili'!;;:  1 1.  dr- 


temnnes  bv  o~rJer_p_i\1i1  iTsTt^cmI  ■in_the  ''■eilk'ral_?\''[^i  r.t  er 


the  p ub  1  i c a 1 1  on  wcm  1  d_  lx^_ ^l^"^^^'^ ^.'^'iL-'i'  ''y  0'^i'_Al"P  '.'i' ^\[}  F 
ar.ency  rh.'.Il  _non(^ '•'^i^'^Jii' -L  V '"'^^^^ '■^'- 
L3 


m  wi 


cp.se 


on  requer. t  at 


a  cost  not  Lo 


il.at 

'r(.W  i  (^ 

lKq  "direct 


ot  such  ind< 

cost  ot  drplication  ■     A  tinal  order,  opinion,  statcr;.e:-.t  of 
policy,  interpretation,  or  staff  ranual  or  instruction  that 
affects  a  m.ember  of  the  public  may  be  relied  on,  used,  or 
cited  as  precedent  by  an  agency  against  a  party  other  than 
an  agency  only  if-- 

(i)   it  has  been  indexed  and  either  made  available  or 
published  as  provided  by  this  paragraph;  or 

(ii)   the  party  has  actual  and  timely  notice  of  the 
terms  thereof. 

(3)   Except  with  respect  to  the  records  made  available 
under  p aragraphs  (1)  and  {2)    of  this  subsect  Lon .  each  regency , upon 
any   ro'que st  for  recorcs  wnicli  (A)    reascnaSTy^  GescrT"!3>^;""sucn 
records  a  i  id  (B)  is  :riade  in  accord  ance  wirn  pus  i  is  r.ad  rules 
stating  the  cir.e ,  place,  Tees  (ir"3ny),  ana  prcreiures  to 
be  followed,  snail  m'^kc  tiic  recorcs  pro":ptly  aval  lap  le  to 
any  person. 

(A) (A)  In  order  to  carry  out  the  provisions  of  this  section^ 
each  agency  shall  promulgate  regulations^  pursuant  to  notice 
and  receipt  of  public  comment.  spec"ityihg~~a~-Tni torm  scheauTe 
of  fees  applicable  to  aTI  constituent  units  or~such  a-'.ency. 
Such  tees  sTTall  be  limited  tu  reasonable  standara  charges 
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( B )   On  ccr.pl gint,  the  district  court  of  the  United 

States  in  tne  district  in  j^.TiicTT'the  co~plainant  resides,  or 
nT7~r.is  nrincipal  olace  of  business,  cr  m  vnicn  the  agency 


recorcs  are 


tuatec 


or 


.ictio- 


c  en' cm  tne  arcncv 


and 


^ tne  aKci 

in  trie  Districtof  Col  un-,b  i  a  ,  na ; 
Frcrn  vithholJin^  a^'.ency 


ord gr  the  prcduction  ot  any  a^^cncy  records 


ithh^ld  1  rem  the  ccr.pi^i: 


In    such   a    ca-ie 


curt    3hnll    cete 


me    tne   rjttcr    c 


contents 


iPcncy   records    in 


mo   may 


.ne   vnctner    sue 


■ecorcis    o: 


Dart    thereol"    shall"  be 


of    the    exemptions    sat    forth 


.held  unde: 


section  (b)  cf  this  section,  and  the  burden  is  on  the  agency 
to  sustain  its  action. 

(C)   !>otvithstandin"  any  other  provision  of  la'c,  the  de- 
fendant  sh-".ii  r;Grvc  an  annvcr  or  otncrv;ise  plead  to  a"ny 

iritv  davs 


ccr.p^oint 
after  s  e  r ' 
such  ccr.pli i n ' 


un do r  tni  s  subsect ic'n  ^ritnin  tl , 

upon  the  dcfendant^  of  the  pleading  m  vhTch 
is  raje,  unless  tne  court  otherwise  "STrects 


Tcr  peed  cause  shown 


(D)   Except  as  to  cases  the  court  considers  of  greater 
i  r-r  o  r  t  a  n  e  e  ,  o  roeccdings  before  the  distri  ct  court ,  as  authoriz- 
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(E)   The  court  may  assess  ap.ainst  the  United  States  reason- 
able attorney  fees  and  other  litiE,ation  costs  reasonably 
incurred  in  any  case  under  this  section  in  which  the"~com- 

substantiallv  prevailed. 


(r)   v.Tienever  the  court  orders  the  production  of  any  ancncy 

records  irprorerly  v;iti.held  from  the  complainant  and  assesses 

:able  attorrTev  tge?  and~oLhcr 
court  additionally  issues  a  v/ritten 


findinr,  thit  the 
raige  Questions 


rc'-rrstances  surrounding  the  withholding 
'ersonnel  acted  arbitrarily 


•ency 


.clcu?ly  with  respect  to  the  withholding,  the  Civil 
.Ccrrr.isslcn  shi  11  pror.ptly  initiate  a  procccdin?^  to 
•  h e -  - ^ r  d i  r.  c i e  1 1  n n r v  action  is  warranted  ar:aln.s.t 


ffic^r_'2r_£zi;iIcx2j;-Kh::^-i-uig  prir 


;.sjj2.n5iblg  for 


:ili: 


Jhs   Cc- 


after  investigation  and 


consideration  of  the  evidence  submitted,  shall  submit  its 
findings  and  recomirendations  to  the  administrative  authority 
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ef  the  apjency  conccrnc d  and  s hall  send  cop ies  of  the  findings 
and  Tc CO rr^erx'd a t Ion s  to  the  oft icor  or  cr.yLoyce  or  nis  rcpro- 


gcnta tive.   The  ad::: inist rat_iye_  authority  s . 
corrective  action  that  tT-:c  Corr.miGSion  rccc: 


:-nT 


Th" 
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( G )   In  tho  event  -of  noncoTplimce  vith  tV.e  order  of 

the  court. the  district  c o urt  ray  punisti  icr  ccnter.pt  the 

responsible"  err^pl oyec.  an j~~in  the"^  case  of  a  unifonred  ser- 
vice, t\\e   responsible  tnember. 

(5)  Each  agency  having  inore  than  one  menber  shall  main- 
tain and  make  available  for  public  inspection  a  record  of 
the  final  votes  of  each  mer:ber  in  every  agency  proceeding. 

(6)  (A)   Each  aecncy  upon  any  request  for  records  r.ade 
under  parai;raph  (1)",  (2),  or  (3)  o I:  tLis  suTj^ecticn.  shsll-- 


( i )  determ ine  vjthin  ten  days  (except  in ;^  Saturdays  , 
Sundays,  and  le p,al  public  holidiys)  after  the  re c e i p t  of 
any  such  request  whether  to  conip ly  vith  such  reqiiesf  and 
shall  ii'^'^od  i  r  tcly  notitv  the  pe  r  s  on  n^aki  n^^  sv.ch  requc  s  t 
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such   dctc 
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( i i )  nake  a  dete rninatlon  v;ith  respect  to  any  appe a 1 
within  tycnty  days  "Xcxccptinr;  S  iturdays  ,  ^unuays  .  and 
legal  publ i c  hofidays)  at tcr  Th e  r cceipt" "of  such  appeal. 
It  on_appcal  the  denial  oi  the  request^  for^  '^^^-PP ros  is  in 
whole  or  in  part  upheld,  the  ae 2 '•. c y  s h i II  n o t  i  fy  t n e 
person  inakinr^  sue  h  rrquert  oft 
rcviev  or  thi^t  det?rmination  un d_c: 
subsection. 


( B )   In  unusual  circuTTistances  a s  specif it;d  in  this  t-ub- 
paragraph,  the  time  llniits  prescribed  in  either  clause  (i; 
or  clause  (ii)  of  subparagrapH  (A)    ri:iy"l)e  extended  by  v-ritten 
notice  to  the  person  rnakingsuch  requesF'settrns:  •■.ortn  the 
reasons  for  such  extension  and  the  date  on  waicr.  -i   ceter- 
mina t^ ion  is  expected  to  be  disp;:tcncd.   N"o  such  notice  sT^all 
specify  a  date  th:it  would  result  in  an  e:< t onsicn  I'or  rore 
than  ten  working  davG .   As  used  in  this  subparagraph, 
'unusual  circuir.stances '  means,  but  only~to  trie  extent  reason- 
ably necessary  to  the  proper  processing  of  the  particular 
request-- 


249 


( i )   t he  neid    to    search  for  and  collect  t he  rc- 
c'jerr ed  rocords  from  fioid  faciliti'^s  or  otncr  cst:ahlish- 
nents  than  are  separate  from  the  ofTIce  processing  the 
request ; 

( i i )  the  need  to  search  for,  collect,  and  appro- 
priately ey.r.-jp.e  a  volv.~inous  cir.ount  of  separate  and 
cistinct  r"ecords  vhicn  arc  dersandcd  in  a  sinr.le  f"equest; 


(ill)   the  need  for  consultation,  vhich  shall  be 
conc'jcted  with  all  practicable  speed,  with  another 
agency  _navir.g  a  substantial  interest  m  the  dctcrmina- 
- "'- -'^-   ?-  ^^-  r'^cuest  or  ar.oni^  two  or  rr.ore  corr.ponents 
c?"  tr.e  ^-^cncy  havinp;  substantial  subject-inatter  inter- 
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(b)   This  section  does  not  apply  to  matters  that  are-- 

(1) (A)  specifically  authorized  under  criteria  established 
by  an  Zxecu tive  order  to  be  kep t  secret  in  the  interest  of 
national  de:en.-e  or  forei^^rn  policy  and  (h)    are  in  fact  pro- 
perly classified  pursuant  to  such  Executive  order; 

(2)  related 'solely  to  the  internal  personnel  rules  and 
practices  of  an  agency; 

(3)  specifically  e.iercpted  from  disclosure  by  statute; 

(4)  trade  secrets  and  couraercial  or  financial  information 
obtained  fron  a  person  and  privileged  or  confidential; 
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(5)  tntcr-agency  or  intra-agcncy  nGror.induns  or  IctCcri 
which  would  not  be  available  by  law  to  a  party  other  than 
an  agency  in  litigation  with  the  agency; 

(6)  personnel  and  medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

( 7 )  investl,^,.' tory  records  compiled  for  law  enforceir.ent  pur- 
poses, but  only  to  the  extent:  tTniat  the  production  ct  such 
records  would  (A)  interfere  with  enforcement  proceeaings . 

TB)  deprive  a  person  ot"  a  right  to  a  fair  trial  or  an  in- 
pa rtial  adjudication,  (C)  constitute  an  unw grrantec  invasion 
of  personal  privacy,  (D)  disclose  the  identity  or  a  ccnri- 

dential"  source  a tuU in  the  c c :; o  o  t  a_recc^J  ccr.pilcd  by    a 

crirpinal  lav  ci'i ^o c c einont  au tjior i ty~~in"  the  co'JF.^e  o t  .::  c '-ir.inal 

investigation  . or  by  an  ai^nncy  con'-Rjctin  r;  _a  I  a  •■ .'  1  uT"  n  .-i  cTo  naT 

socur i ty  intelli^^cnce  inyos tir;nuicn,  conti'clcntial  infcrr.ation 
burnished  only  by  the  confTcIen tial  source,  (.b)  disclose 
investip.ative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safTety  ot  law  enlorcoment  personnel; 

(8)  contained  in  or  related  to  examination,  operating, 
or  condition  reports  prepared  by,  en  behalf  of,  or  for  the 
use  of  an  agency  responsible  for'  the  regulation  or  super- 
vision of  financial  institutions;  or 

(9)  geological  and  geophysical  information  and  data, 
including  maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  pro- 
vided to  any  person  "requesting  such  record  after  celeticn 
of  the  portions  whic h  are  e/:e>T.Dt  \inder  this  subsection. 

(c)  This  section  does  not  authorize  withholding  of  infor- 
mation or  limit  the  availability  of  records  to  the  public, 
except  as  specifically  stated  in  this  section.   This  section 
is  not  authority  to  withhold  information  from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each 
agency  shall  subnit  a  report  cover i n-z  the  o rccccT^g  calendar 
year  to  the  Speaker  of  the  liouse  _o t  Representatives  end 
President  of  the  Senate  lor  reTerral  to  the  apprcrriate 
committees  of  the  Congress.   The  'report  shall  include-- 

( 1 )   the  number  of  determinations  made  b y  such  agency 
not  to  comply  with  requests  for  records  ^i de  to  such 
agency  under  subsection  (a)  an d  the  reaso ns  for  each  such 
determination; 
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( 2 )  the  r.u~ber  of  appctils  made  by  perflons  un d e r  s ub- 
secticn  (.?}  (6)  ,  the  result  of  such  appoals,  and  "tliG  "reason 
for  the  actior.  upon  each  appeal  t:ha t  results  in  a  denial 
ol  iniomation; 

(3)  the  r.anes  and  titles  or  positions  of  each  person 
resr^onsi ble  For  the  denial  of  records  recuestea  under 


'^^^      the  re.iults  cf  each  proceeding  conducted  pursuant 
to  subsection  v")(^)(r),  includin;^  a^report  of  the  dis- 
ciplinary action  taken  against  the  oTiicor  or  employee 
v^.o  was  pri r.arily  responsible  for  impronerl]/  wiTTTholding 
recorcs  or  an  explanation  of  why  disciplinary'  action  was 
not  taken; 


( 5 )  a  copy  of  every  rule  :r.ade  by  such  agency  regarding 
this  secti en; 

( 6 )  a  copy  of  the  fee  schedule  and  the  total  aniount  of 
fees  collected  by  the  agency  for  r^aking  records  available 
under  this  section;  and 

(7)  such  other  inforrnation  as  indicates  efforts  to  ad- 
r^inister  lullv  this  s-:?ction. 
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( e )   For  purposes  of  this  section,  the  term  'agency'  as 
defined  in  section  551(1)  of  this  title  includes  any  execu- 
tive Gepartr.cnt.  military  department,  GovemiT-ient  corporation, 
Government  controlled  corporation,  or  other  establishment 
m  tne  executive  branch  Ox  the  Government  (includiiig  the 
Executive  Oifice  of  the  President),  or  any  independent  regu- 
latory agency^ 


30-272  O  -  78  -  17 
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ATTACHMENT  D  --  S'jrrsnrry   of  Principal  Changes  In  Froed^w  of 
Information  Act  made  by  1974  Anend-rencs 

Changes  Place  in  A::iended  Act 

1.  Publication  or  alternative  re-  552(a)(2) 

quirement  concerning  indexes  of 
(a)(2)  materials 

2.  Administrative  time  limits  and  552(a)(6) 
extensions,  and  contents  of 

denial  letters 

3.  Uniform  agency  fees  for  search  552(a)(4)(A) 

and  duplication 

^*   Disciplinary  proceedings  for  552(a)(4)(F) 

arbitrary  or  capricious  denials 

^'   In  camera  inspection  by  court  552(a)(4)(B) 

of  requested  documents 

6.  Shortened  time  to  answer  com-  552(a)(4)(C) 

plaint  in  court 

7.  Attorney  fees  award  for  re-  552(a)(4)(E) 
questers  who  prevail 

8.  Revision  of  exemption  1  for  552(b)(1) 

defense  and  foreign  policy 
records  classified  under 
Executive  Order 

9.  Revision  of  exemption  7  for  552(b)(7) 
investigatory  law  enforcement 

records 

10.  Availability  of  "reasonably  552(b)  (at  end 
segregable  portion"  of  record           of  subsection) 

11.  Annual  reports  to  Congress  552(d) 

(In  addition,  the  1974  Amendments  make  a  number  of 
other  changes  in  the  Act  which,  for  the  purposes 
of  most  agencies,  are  believed  to  be  gererally 
less  significant.) 
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APPENDIX  F 

Commissioner's  Order  No.  71-370 
November  2,  1971 
SUBJECT:   Ava  i  labi  ]  1  try  of  Official  Inf  orf.iafi  on  for  Public  Disclosure 
ORIGINATING  AGENCY:   Executive  Secretary,  D.C. 


By  virtue  of  the  authority  vested  in  me  by  Reorganization  Plan 
No.  3  of  1967,  it  is  hereby  ordered  that: 

Commissioner's  Order  No.  299,207/1  of  Dece'vber  27,  1935,  as 
amended  by  Order  of  the  Commissioner  No.  68-211  of  March  19, 
1968,  is  hereby  repealed  and  the  following  policies  shall 
govern  the  availability  for  disclosure  by  agO'icies  of  the 
Government  of  the  District  of  Columbia  of  official  information 
and  records  requested  by  the  general  public. 

Sec.  1.   Defini  tions .   For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

(a)  "Agency"  means  an  office,  department,  division, 
board,  commission,  or  other  entity  of  the  Government 
of  the  District  of  Columbia  under  the  administrative 
authority  of  the  Commissioner  of  the  District  of 
Columbia . 

(b)  "Available"  means  keeping  the  record  or  a  duplicate 
thereof  open  for  inspection  and  copying  during  the 
normal  business  hours  of  the  agency. 

(c)  "Categorical  request"  means  any  request  for  all 
records  falling  within  a  reasonably  specific  category 
which  conforms  to  the  definition  of  "identified 
records . " 

(d)  "Identified  records"  mean  any  reasonably  specific 
description  of  the  records  sought  which  will  enable 
an  agency  employee  to  locate  the  requested  records 
and  would  include  tlie  general  subject  matter  of  the 
records,  and  the  title  and  dates  of  the  records, 

if  knovm. 
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(e)  "Person"  -^eans  anv  member  of  the  p.eneral  public, 
besides  persons   legally  authorized  by  other  than 
this  Order,  v;!-!ether  an  individual,  partnership, 
association,  corporation,  or  public  or  private 
organize  t ion . 

(f)  "Public  disclosure"  r;.cans  available  to  any  member 
of  the  general  public  besides  persons  legally 
authorized  by  other  than  this  Order, 

(g)  "Records"  ri.eans  any  books,  papers,  maps,  photographs 
or  other  docu^.cntary  r.aterial,  regardless  of  physical 
form  or  characteristics,  n'.ade  or  received  by  an 
agency  of  the  Governr.icnt  of  the  District  of  Columbia 
in  connection  v;ith  the  transaction  of  public  business, 
and  preserved,  or  appropriate  for  preservation  by 
that  agency  or  its  successor  as  evidence  of  its 
organization,  functions,  decisions,  policies,  proce- 
dures, operations,  or  other  activities  of  the  District 
Government  or  because  of  the  infor;r.ational  value  of 
data  cnntaincd  therein.   Ho-.-^ever ,  tne  term  shall  not 
include  the  compiling  or  processing  of  a  record  not 

in  existence,  or  not  in  the  possession  or  control  of 
the  agency,  nor  shall  it  include  objects  or  articles 
such  as  tangible  exhibits,  models,  and  other  structures 
or  equipment. 

Sec.  2(a)   General  .Availability  of  Government  Records.   Upon 

written  request  by  any  person  for  identified  records, 
the  agency  of  the  District  Government  to  which  the 
request  is  directed  sliall,  not  later  than  within  ten 
working  days,  m.ake  such  records  available.   Should 
the  agency  require  additional  time  to  produce  the 
records,  it  shall  acknov;led  ;^e  tlic  request  in  writing 
within  such  ten-day  period,  staLing  therein  the  reason 
for  the  delay  and  indicating  the  date  on  which  the 
records  snail  be  available.   Grour.ds  for  delay  beyond 
the  ten-day  period  are:  tb.o  requested  records  arc 
stored  in  whole  or  part  at  "3 cat ions  other  than  the 
office  having  charge  of  the  recprds;  the  request  re- 
quires the  collection  of  a  substantial  number  of 
specified  records;   he  requested  records  have  not 
been  located  in  the  course  of  a  routine  search  and 
additional  efforts  are  required  to  locate  them;  the 
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rcqucsced  records  require  CNaniina cion  and  evaluation 
by  personnel  huvinj;  the  necessary  competence  and 
discretion  to  uetcrr.iine  if  they  are  exeir.pt  from 
disclosure  by  sectio-i  (3)  (a)  of  this  Order,  or  can 
be  revealed  only  w:'-..  appropriate  deletions  as 
provided  for  under  t:cction  (3)  (a)  . 

.  (b)   If  the  records  requested  are  unavailable  for  disclosure 
under  one  of  the  categories  of  Section  (3) (a),  the 
agency  may  deny  the  request,  but  in  such  case  it  shall 
provide  a  written  denial  to  the  person  requesting  the 
records  v;ithin  ten  working  days,  stating  the  reason 
for  the  denial  and  shall  inform  such  person  of  the 
review  procedures  provided  by  section  5  of  this  Order. 
The  knov;ledge  and  responsibility  of  the  head  of  the 
agency  denying  the  request  shall  be  implied  in  every 
written  denial.   Each  agency  of  the  District  Government 
shall  maintain  a  file  of  all  letters  of  denial  of 
that  agency  which  shall  be  made  available  on  request. 

(c)   Each  agency  shall  establish  reasonable  procedures 
to  carry  out  this  Order,  including  designation  of 
the  place  or  places  at  which  requests  may  be  made 
and  publication  of  the  fee  structure  for  duplicating 
records  and  for  processing  categorical  requests. 
A  request  form  ;..ay  be  provided  but  its  use  may  not 
be  required.   Any  written  request  which  conforms 
to  the  definition  of  "identified  records"  in  section 
(l)(d)  shall  be  sufficient  under  this  Order. 

Sec.  3.   Records  V7hich  r.sv   be  v.'ilh'nolc  from  Public  Disclosure. 

(a)   The  following  records  may  be  withheld  from  public 
disclosure: 

(1)  records  specifically  e.xempted  from  disclosure 
by  law; 

(2)  records  in  files  whose  release  would  result  in 
a  clearly  unv;arrantcd  invasion  of  personal 
privacy,  except  wnen  identifying  references, 
such  as  names  and  addresses,  are  deleted; 
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(3)  records  in  investigatory  and  inspectii  ..files 
cotnpiic-d  for  law  en  forcer^.ien  t  purposes,  c-rrept 
to  the  extent  available  by  law  to  a  party  o'lhcr 
than  an  a^^,oncy; 

(4)  records  of  comrr.ercial  or  financial  information 
obtained  fron  a  person  under  an  agreement  of 
confidentiality;  and 

(5)  records  of  inter-a.T,ei-icy  or  intra -agency  commun- 
ications which  would  not  be  available  by  law 

to  a  party  other  than  an  agency  in  litigation 
with  the  agency,  except  that  all  outside  consul- 
tant reports  shall  be  made  available  v;ithin  a 
reasonable  period  of  time,  not  to  exceed  one 
year,  from  their  issuance,  and,  further,  that 
all  guidelines,  instructions  or  procedures  issued 
to  governm.enta  1  personnel  for  the  administration 
of  any  public  law,  regulation  or' Order  shall  not 
be  considerefi  i  n  ter-.^  .cncy  or  intra-agency 
communications  under  this  Order, 

(b)   Any  of  the  records  listed  in  subsection  (a),  except 
for  records  listed  m  paragraph  (1),  m,ay  be  made 
available  by  the  agency  or  reviewing  body  if  said 
agency  or  revie'.;ing  body  determines  that  no  unrea- 
sonable interference  with  personal  privacy  or  effective 
governm.ental  operations  shall  result.   Nothing  in 
this  Order  shall  authorize  the  withholding  of  infor- 
mation or  limit  the  availability  of  records  to  n'cmbers 
of  Congress  to  any  legally  authorized  governm.ental 
agency  or  person. 

Sec. 4  Public  In  for-'.ati  on  Review  Board. 

(a)   A  Public  Informaticn  Review  Board  is  hereby  established 
to  administer  and  supervise  this  Order  and  to  review 
delays  and  denials  of  inform.ation  by  the  agencies 
involved.   The  Review  Board  siiall  be  comprised  of 
the  following  mer.ibers  :   (1)   the  P-jblic  Affairs  Officer 
of  the  District  of  Columbia  or  his  representative, 
(2)   the  Corporation  Counsel  of  the  District  of  Colum'oic 
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ou  '.lis  repL-cjcnLaL  ivG ,  (3)  the  Director  of  the  Office 
of  Plnnning  and  Mana;;G!iient  or  his  represen  ta  cive , 
and  (a)  tv.o  represencacivcs  aj)poiiii;ed  by  Che  Coiv.miss  ioner 
of  the  District  of  Colu-.v.bi  a  v.ho  shall  represent  the 
public.   Tne  public  representatives  ray  not  be  employees 
of  the  District  of  Cclun.bia  Governr.-.ent  and  shall  serve 
a  three-year  term  of  office.   The  Executive  Secretary  of 
the  District  of  Cclurr.bia  shall  be  a  non-voting  member  • 
of  the  Review  Beard,  except  that  he  i;:ay  cast  a  vote  to 
break  a  tie,  and  he  shall  chair  the  r.-:eetin gs  of  the  Board. 

(b)  The  Executive  Secretary  of  the  District  of  Columbia  shall 
furnish  staff  assistance  to  the  Review  Board,  and  shall 
convene  and  preside  over  its  meetings  and  maintain  records 
of  its  proceedings.   Throe  mci.-.bers  of  the  Reviev;  Board 
shall  constitute  a  quorum.   Three  days'  notice  shall  be 
given  to  each  Board  member  before  each  and  every  meeting 
of  the  Board. 

(c)  The  Revie-.v  Board  shall  have  the  follov;ing  powers  and 
responsibilities: 

(1)  to  review  all  appeals  from  denials  of  access  to 
agency  records ;  and 

(2)  to  reviev.'  all  con-.niaints  about  viola ti  Qi  s  of  time 
^  limits  set  out  in  section  2  of  this  Order.   If 

the  Review  Board  finds  the  complaint  justified,  it 
shall  order  the  agency  to  supply  the  records  or  to 
issue  an  official  denial  immediately.   A  report 
of  the  failure  or  refusal  of  an  agency  to  comply 
v?ith  an  order  of  the  Review  Board  shall  be  forwarded 
to  the  Com.missioner  for  appropriate  action. 

Sec.  5   Review  of  Denials  of  Public  Access  to  Governm.ent  Records. 
Any  person  denied  access  to  Go-/ernment  records  by  an  agency  may 
appeal  to  the  Review  Board  estaolisiicd  by  Section  4  of  this  Order 
by  filing:,  v.'ithin  thirty  days  of  such  denial,  a  request  for 
revievj,  in  writing,  with  the  Executive  Secretary.   The  l^oard  shall 
be  convened  with.in  tv.'cnty  working  days  from  the  time  a  v.'rittcn 
appeal  is  received  by  the  Executive  Secretary.   The  Board  is 
authorized  to  rev.iew  t'ne  facts  and  raLijp.ale  behind  the  agcicy 
action,  including  review  of  the  record.-  .  :•,  question,  and  sh'ill 
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deL'errnine  vnetlier  the  ns^encv  dccisicn  rei->rcsonL"s  a  proper 
interpretation  ap.ci  application  of  tiiis  Orcer.   If  the  lioard, 
after  its  review,  determines  that  the  agency  in  question 
improperly  interpreted  or  applied  provisions  or  this  Order, 
the  Board  s'r.a]!  so  notifv  the  Cor.:r issioner  of  the  District 
of  Colur-ibia  v;ho  ir.ay  issvie  a  directive  to  the  agency  ordering  it 
to  make  available  the  recirds  in  question.   The  decision  of  the 
Review  Board  shall  be  sent  in  writing  to  the  person  making  the 
appeal  within  ten  days  after  the  Board  convenes  to  consider  the 
appeal,   A  copy  of  ail  decisions  of  the  Reviev;  Board  shall 
be  kept  on  file  by  the  executive  Secretary  and  shall  be  avail- 
able to  any  person  on  request. 

Sec.  6   Effective  Dnte.   The  provisions  of  this  Order  shall  take 
effect  3U  davs  after  the  date  of  this  Order. 


WALTER  E.  WASHINGTON' 
Commissioner  of  the  District  of  Columbia 
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The  Washington  Star, 
Washington^  D.C.^  October  4, 1976. 
Mr.  Gregory  E.  Mize, 
Cowrwil  of  the  Dlstivxit  of  Columbia^ 
Washington^  D,0. 

Dear  Greg,  Enclosed  you  will  find : 

1.  File  of  correspondence  dating  back  to  July  7,  1976,  in  which  we 
sought  access  to  certain  records  of  the  University  of  the  District  of 
Columbia.  The  Public  Information  Review  Board  says  it  has  no  juris- 
diction over  the  university,  and  the  president  of  "Washington  Technical 
Institute  has  given  no  reply  since  July  21,  when  he  acknowledged 
receipt  of  our  request. 

2.  Opinion  of  the  Attorney  General  of  Virginia,  expressing  the 
view  that  a  college  board  of  visitors  falls  under  the  state's  Freedom 
of  Information  Act.  ( 1973. )  [omitted] . 

3.  Opinion  of  the  Attorney  General  of  Maryland  concluding  that  a 
county  board  of  education  falls  under  the  state's  Freedom  of  Informa- 
tion Act.  [omitted] . 

Do  you  thinlv  the  D.C.  bill  as  now  drafted  \sdll  cover  public  schools 
and  universities? 

Your  sincerely, 

Robert  Pear. 


The  Washington  Star, 
Washingto^i,  D,C.,  July  7,  1976. 
Dr.  Cleveland  Dennard, 
Washington  Technical  Institute, 
Washingtcni^  D.C. 

Dear  Dr.  Dennard:  Under  Commissioner's  Order  No.  76-109, 
"Availability  of  Official  Information  for  Public  Disclosure,"  and  under 
5  U.S.C.  552  et  seq.,  The  Freedom  of  Information  Act,  we  hereby  re- 
quest personal  ac<iess  to  the  following  materials : 

A  copy  of  the  personnel  action  dated  May  16,  1975,  intended  to 
discontinue  payment  of  the  president's  housing  allowance  as  part  of 
his  salary. 

A  copy  of  the  lease  on  the  apartment  occupied  by  the  President  of 
WTI,  executed  by  the  Secretary  of  the  Board  of  Vocational  Education 
on  May  1, 1975.  Also,  any  documents  indicating  whether  this  lease  was 
ever  canceled  before  it  expired  in  April-May  1976. 

Copies  of  any  and  all  bank  statements  for  the  WTI  Agency  and 
Restricted  Fund  Account  issued  by  American  Security  &  Trust  Co. 
since  May  25, 1976. 

Records  of  receipts  and  disbursements  from  the  WTI  Agency  and 
Restricted  Fund  Account  since  June  1,  1976,  including  any  records 
shoAving  the  purchase  of  certificates  of  deposits  (dates  and  amounts) . 

Copies  of  any  certificates  of  deposit  purchased  with  funds  of  the 
WTI  Agency  and  Restricted  Fund  Account  since  June  1.  1976. 
Yours  sincerely, 

Diane  Brockett. 
Robert  Pear. 
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The  Washington  Star, 
Washington,  B.C.,  July  8, 1976. 
Dr.  Cleveland  Dennard, 
Washington  Technical  Institute, 
Washington,  B.C. 

Dear  Dr.  Dennard:  Under  Commissioner's  Order  No.  76-109, 
"Availability  of  Official  InfoiTaation  for  Public  Disclosure,"  and  un- 
der 5  U.S.C.  552  et  seq.,  the  Freedom  of  Information  Act,  we  hereby 
request  personal  access  to  the  following  materials : 

A  copy  of  the  Faculty  Manual  of  Washington  Technical  Institute. 

A  copy  of  any  manual  or  official  guide  to  personnel  procedures  at 
WTI. 

Also,  we  request  answers  to  the  following  questions : 

Is  Gladys  Yeldell  related  to  Joseph  P.  Yeldell  ?  If  so,  what  is  the 
relation?  AVhat  is  her  position  at  WTI?  What  is  her  salary?  AVhat 
are  her  qualifications  for  the  job  ? 

Is  Thomas  Yeldell  related  to  Joseph  P.  Yeldell?  If  so,  what  is  the 
relation?  Wliat  is  Thomas  YeldelPs  position  at  WTI?  What  is  his 
salary  ?  AVhat  are  his  qualifications  for  the  job  ? 

Is  Irene  Adams  an  employe  of  Washington  Technical  Institute? 
What  is  her  position  ?  What  is  her  salary  ?  What  are  her  qualifications 
for  the  job?  Does  she  have  a  college  degree  from  Tennessee  A&I  State 
University?  Does  she  have  a  degree  from  Illinois  State  Teachers 
College? 

Also  under  Commissioner's  Order  No.  76-109,  we  request  any  docu- 
ments containing  the  position  classification  and  job  description  for 
Norma  Barnes. 

Thank  you. 

Yours  sincerely, 

Diane  Brockett. 
Robert  Pear. 


The  Washington  Star, 
Washington,  B.C.,  July  9,  1976. 
Dr.  Cleveland  L.  Dennard, 
Washington  Technical  Institute, 
Washington,  B.C. 

Dear  Dr.  Dennard:  Under  Commissioner's  Order  No.  76-109, 
"Availability  of  Official  Information  for  Public  Disclosure,"  and  un- 
der 5  U.S.C.  552  et  seq.,  the  Freedom  of  Information  Act,  we  hereby 
request  personal  access  to  the  following  materials : 

Records  of  Washington  Technical  Institute's  investment  portfolio 
showing 

Names  of  all  stocks  and  securities  in  the  portfolio 
And  the  amount  invested  in  each  stock 

And  detailed  records  of  all  endowment  income  earned  from  stocks 
in  the  investment  portfolio 
Together  with   records  showing  the  disposition  of  said  income. 
Thank  you. 
.     Yours  sincerely, 

Diane  Brockett. 
Robert  Pear. 
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July  21,  1976. 
Ms.  Diane  Brockeit, 
Mr.  Robert  Pear, 

The  Washington  /Star, 
Washington,  B.C. 

Dear  Ms.  Brockett  and  Mr.  Pear  :  Thanks  for  your  recent  written 
inquiries  relative  to  information  concerning  the  Washington  Tecli- 
nical  Institute's  programs,  personnel  and  resources.  I  have  formally 
submitted  the  several  requests  to  the  Board  of  Trustees  of  the 
University  who  have  taken  the  requests  under  advisement. 

As  quickly  as  a  policy  determination  has  been  made,  either  the  Board 
or  I  shall  get  back  in  touch  with  you  incident  to  your  requests. 
Sincerely, 

Cleveland  L.  Dennard, 

President. 


The  Washington  Star, 
Washington,  B.C.,  July  22,  1976. 
Mr.  Ben  Gilbert 

Dear  Mr.  Gilbert:  Having  sought  the  following  materials  with- 
out success  in  written  requests  to  Washington  Technical  Institute,  we 
hereby  request  a  hearing  of  the  Public  Information  Review  Board, 
under  Mayor's  Order  No.  76-109. 

We  wish  to  complain  about  the  denial  of  access  to  certain  WTI 
records  and  the  violation  of  time  limits  set  out  in  Section  2  of  the 
Mayor's  Order. 

We  ask  the  Public  Information  Review  Board  to  grant  us  access 
to  the  following  records : 

A  copy  of  the  personnel  action  dated  May  16,  1975,  intended  to  dis- 
continue payment  of  the  WTI  president's  housing  allowance  as  part 
of  his  salary. 

A  copy  of  the  lease  on  the  apartment  occupied  by  the  president  of 
WTI,  executed  by  the  Secretary  of  the  Board  of  Vocational  Educa- 
tion on  May  1,  1975.  Also,  any  documents  indicating  whether  this 
lease  was  ever  canceled  before  it  expired  in  April-May  1976. 

Copies  of  any  and  all  bank  statements  for  the  W^TI  Agency  and 
Restricted  Fund  Account  since  June  1,  1976,  including  any  records 
showing  the  purchase  of  certificates  of  deposit  (date  and  amount). 

Copies  of  tiny  certificates  of  deposit  purchased  with  funds  of  the 
WTI  Agency  and  Restricted  Fund  Account  since  June  1, 1976. 

A  copy  of  the  Faculty  Manual  of  Washington  Technical  Institute. 

A  copy  of  any  manual  or  official  guide  to  personnel  prcx^edures  at 
WTI. 

Any  documents  containing  the  position  classification  for  Norma 
Barnes,  executive  assistant  to  the  WTI  president. 

Records  of  a  AYashington  Technical  Institute's  investment  portfolio 
showing:  names  of  all  stocks  and  securities  in  the  portfolio;  the 
amount  invested  in  each  stock;  detailed  records  of  all  endowment 
income  earned  from  stocks  in  the  investment  portfolio,  and  records 
showing  the  disposition  of  said  income. 

Thank  you. 

Yours  sincerely, 

Robert  Pear, 
Staff  Reporter. 
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Government  of  the  District  of  Columbia, 

Office  of  the  Secretary, 
Washington^  D.C.^  September  7,  1976. 
Re  Request  for  Documents  from  the  Washington  Technical  Institute 

(Public  Information  Review  Board) . 
Mr.  Robert  Pear, 
Staff  Reporter^ 
Washington  Star-News^ 
Washington  B.C. 

Dear  Mr.  Pear:  In  response  to  your  letter  of  July  22,  1976  and 
subsequent  telephone  conversations  to  the  Public  Information  Review 
Board  requesting  access  to  certain  Washington  Technical  Institute 
records,  the  Board  met  on  August  5,  1976  and  reviewed  your  request. 
Accordingly,  and  in  view  of  a  decision  by  the  Corporation  Counsel, 
the  Mayor  cannot  exercise  administrative  control  over  the  Wash- 
ington Technical  Institute,  and  the  Public  Information  Review  Board 
has  no  jurisdiction  with  regard  to  your  request. 

However,  the  Board  is  very  sympathetic  to  your  request  and  we  have 
advised  Dr.  Cleveland  Dennard  of  our  position,  and  we  are  hopeful 
that  this  matter  can  be  reconciled  to  your  satisfaction. 
Sincerely  yours, 

Martin  K.  Schaller, 

Executive  Secretary., 

District  of  Columhia. 
Enclosure. 

ExECUTi\TE  Office, 

Secretariat, 
September  8,  1976. 

Memorandum,  Government  of  the  District  of  Columbia 

To:  Dr.  Cleveland  L.  Dennard,  President,  Washington  Technical 

Institute. 
From :  Martin  K.  Schaller,  Executive  Secretary,  D.C. 
Subject:  Request  Before  Public  Information  Review  Board. 

Mr.  Robert  Pear,  Staff  Reporter  for  tlie  Washington  Star-News, 
has  requested  that  tlie  Public  Information  Review  Board  consider  the 
denial  by  Washington  Technical  Institute  for  access  to  certain  records 
of  the  Institute. 

It  is  the  Board's  view,  with  concurrence  of  the  Corporation  Counsel, 
that  the  Public  Information  Review  Board  has  no  jurisdiction  with  re- 
gard to  Mr.  Pear's  request.  The  Board  has  advised  Mr.  Pear  of  its 
decision  and  is  hopeful  that  this  matter  can  be  reconciled. 

Ahliough  the  Washington  Technical  Institute  is  not  covered  under 
the  provisions  of  tlie  Mayor's  Order  76-109  (Availability  of  Official 
Information  for  Disclosure) ,  the  Board  is  hopeful  that  you  can  comply 
with  the  spirit  and  intent  of  the  Mayor's  Order,  so  that  this  matter 
can  be  reconciled. 
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The  Washington  Star, 
Washington,  D.C.,  September  13,  197G. 
Mr.  Martin  K.  Schaller, 
District  Building, 
Washington,  B.C. 

Dear  ^Ir.  Schaller:  Tliank  you  for  your  letter  of  September  7, 
1976,  replying  to  our  July  22  request  for  a  hearing  of  the  Public  In- 
formation Review  Board. 

You  state  that  "the  Board  met  on  August  5,  1976"'  and  reviewed  our 
request. 

"\Ve  were  given  no  advance  notice  of  the  meeting,  nor  were  we  al- 
lowed to  appear. 

Accordingly,  pursuant  to  Mayor's  Order  76-109  (Availability  of 
Official  Information  for  Disclosure),  we  hereby  request  the  following 
documents: 

1.  ^Minutes  of  the  Public  Information  Review  Board  meeting  of 
August  5. 

2.  The  complete  written  transcript  of  the  meeting. 

3.  Any  opinion  or  memorandum  of  the  Corporation  Counsel  stating 
that  "the  Mayor  cannot  exercise  administrative  control  over  the 
Washington  Technical  Institute.'' 

Please  not  that  Section  742  of  the  Home  Rule  Act  states:  "All 
meetings  (including  hearings)  of  any  department,  agency,  hoard,  or 
commission  of  the  District  government  ...  at  which  official  action 
of  any  kind  is  taken  shall  be  open  to  the  public.  Xo  resolution,  rule, 
act,  regulation  or  other  official  action  shall  be  effective  unless  taken, 
made,  or  enacted  at  such  meeting." 

Further,  the  Home  Rule  Act  states:  "A  written  transcript  or  a 
transcription  shall  be  kept  for  all  such  meetings  and  shall  be  made 
available  to  the  public  during  normal  business  hours  of  the  District 
government." 

We  contend  that  a'meeting  of  the  Public  Infomiation  Review  Board 
for  the  purpose  of  reviewing  our  request  and  determining  whether  it 
has  jurisdiction  comes  under  the  heading  of  "official  action  of  any 
kind." 

If  the  Board  in  its  meeting  of  August  5  failed  to  comply  with  these 
provisions  of  the  law,  its  decision  can  have  no  validity. 

It  is  now  more  than  two  months  since  our  original  requests  were 
made  in  letters  dated  July  7,  8,  and  9. 
Yours  sincerely, 

Robert  Pear, 
Stuff  Reporter. 

Government  of  the  District  of  Columbia, 

Office  of  the  Secretariat, 
Washington,  B.C.,  October  1, 1976, 
Re  Request  for  Information  from  the  Public  Information  Review 

Board  Meeting  of  August  5, 1976 
Mr.  Robert  Pear, 

Staff  Reporter.  Washington  Star-Neios, 
Was h ing ton,  B.C. 

Dear  Mr.  Pear  :  In  response  to  your  letter  of  September  13,  1976, 1 
am  enclosing  a  copy  of  the  minutes  of  the  August  5th  executive  session 
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of  the  Public  Information  Review  Board,  together  with  a  copy  of  the 
Corporation  Counsel's  opinion  of  the  same  date. 

The  Board  is  not  required  to  keep  transcripts  of  its  meetings  under 
the  provisions  of  the  Mayor's  Order  76-109,  Section  5,  Paragraph 

(b). 

The  Public  Information  Re\new  Board,  like  any  other  Board,  has 
within  its  purview  the  right  to  hold  executive  sessions  in  order  to  ex- 
pedite its  business. 

Your  specific  request  was  for  a  review  of  the  decision  of  Washington 
Technical  Institute  to  deny  you  access  to  certain  information.  How- 
ever, if  you  would  like  to  request  a  hearing  in  order  to  present  oral 
argument  to  the  Board,  you  may  do  so  by  written  request  to  my  office. 
If  I  can  be  of  further  assistance,  please  do  not  hesitate  to  contact  me. 
Sincerely  yours, 

Martin  K.  Schaller, 

Executive  Secretary^ 
DistHct  of  Golwribia. 
Enclosure. 


Government  of  the  District  of  Columbia, 

Office  of  the  Secretariat, 
Washington,  B.C.,  August  11, 1976. 

MINUTES PUBLIC    INFORMATION    REVIEW    BOARD.    THURSDAY.    AUGUST    5, 

19  76     (12    NOON) 

An  Executive  Session  of  the  Public  Information  Review  Board  was 
called  to  order  by  Chairman  Gilbert  on  Thursday,  August  5,  1976  at 
12  noon.  Members  present  were  Mr.  Ben  Gilbert,  Mr.  Martin  Schaller 
and  Mr.  Sam  Eastman. 

Chairman  Gilbert  reported  to  the  Board  the  following  considera- 
tions for  review : 

1.  Mr.  Robert  Pear's  request  for  information  from  the  Washington 
Technical  Institute. 

2.  Councilman  Douglas  Moore's  request  for  information  from  the 
Police  Department. 

After  discussion  by  the  Board,  the  following  recommended  actions 
were  approved : 

1.  Mr.  Pear's  Request — The  unanimous  decision  of  the  Board  was  to 
inform  Mr.  Pear  of  the  position  of  the  Mayor  and  the  Board  in  view 
of  the  opinion  of  the  Corporation  Counsel  dated  August  5,  1976.  The 
Board  further  recommended  that  a  letter  be  sent  to  Mr.  Cleveland 
Dennard,  President,  Washington  Technical  Institute,  requesting  that 
he  comply  with  the  spirit  of  the  Mayors  Order  76-109. 

2.  Councilman  Moore's  Request — The  Board  was  advised  that  Coun- 
cilman Moore  was  withdrawing  his  request.  The  Board  complied. 

The  meeting  adjourned  at  12  :20  p.m. 

Martin  K.  Schaller, 
Executive  Secretary,  B.C. 
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CoiiPOiLVTiox  Counsel, 
Special  Assignments  Division, 

August  f),  1976. 
Ben  W.  GiLBEitT, 
Director^  Municipal  Planning  Office. 

Information  request  by  Washinirton  Star  pertaining  to  Washington 
Technical  Institute.  CCO  No.  2017V 

In  a  memorandum  dated  July  27,  1976,  you  requested  my  review  of 
certain  information  I'equests  made  by  reporters  of  tlie  AVasliington 
Star  concerning  documents  which  are  purportedly  in  the  poss<^ssion  and 
control  of  the  Washington  Technical  Institute.  From  the  correspond- 
ence file  that  you  forwarded,  it  appears  as  though  requesters,  not  re- 
ceiving a  response  to  their  inquiries  within  ten  days,  are  appealing 
to  the  Public  Infonnation  Review  Board  pursuant  to  Mavor's  Order 
Xo.  76-109,  dated  May  4, 1976,  22  D.C.  Reg.  p.  6351.  In  your  memoran- 
dum you  state  that  the  "key  question  is  Avhether  the  material  that  the 
Star  is  requesting  of  WTI  is  covered  by  *  *  *  Mayors  Order  76-109." 

A  reading  of  the  Mayor's  Order  76-109  indicates  that  its  provisions 
govern  an  "agency"  which  in  Section  1(a)  is  defined  to  be  "an  office, 
division,  board,  commission,  or  other  entity  of  the  Government  of  the 
District  of  Columbia  under  the  administrative  authority  of  the 
^layor."  Under  the  law,  the  Washington  Technical  Institute,  its  offi- 
cers and  employees,  are  under  the  control  and  jurisdiction  of  the  Board 
of  Trustees  of  the  Universitv  of  the  District  of  Columbia.  Sees.  31- 
1622,  31-1623,  D.C.  Code,  1973  ed.,  as  amended.  D.C.  Law  1-36,  eff. 
Xov.  1, 1975, 22  D.C.  Reg.  29-7. 

It  is,  accordingly,  my  opinion  that  Mayor's  Order  76-109  is  not  ap- 
plicable to  requests  for  information  made  to  the  Washington  Teclini- 
cal  Institute,  its  officers  or  employees. 

John  R.  Risher,  Jr., 

Corporation  Counsel. 


IV.  NEWS  MEDIA  ARTICLES  ON  BILL  1-119 

[From  the  Washington  Star,  Feb.  7,  1976] 

In  Focus — D.C.  Government  Sta  nds  Alone  as  Bastion  of  Secrec  i 

THE    MAYOR    SETS    HIS   OWN   RULES   ON    DISCLOSLT<E 

(By  Robert  Pear,  Washington  Star  Staff  Writer) 

The  District  of  Columbia  government  has  no  national  security 
secrets  to  guard,  no  military  plans  or  diplomatic  cables.  Yet  trying 
to  extract  information  from  city  bureaucracy  can  be  more  difficult  than 
prying  facts  out  of  the  Central  Intelligence  Agency  or  the  Department 
of  Defense. 

Since  the  Federal  Freedom  of  Information  Act  was  passed  in  1966 
and  strengthened  in  1974,  there  have  been  vast  improvements  in  the 
federal  government's  handling  of  information  requests,  but  the  Dis- 
trict, a  bastion  of  secrecy  with  its  own,  w^eaker  vei*sion  of  the  federal 
law,  virtually  ignores  many  requests  for  information — whetlier  from 
news  media,  public  interest  groups  or  private  citizens. 

A  "penchant  for  secrecy"  peii^ades  the  District  government.  City 
Councilman  David  A.  Clarke  said  at  a  recent  public  hearing  on  free- 
dom-of-information  proposals. 

And  Benny  L.  Kass,  a  lawyer  who  was  counsel  to  the  Senate  and 
House  committees  that  drafted  the  1966  Freedom  of  Infonnation  Act, 
says :  "IVe  given  up  trying  to  get  information  the  legitimate  way  from 
the  District  of  Columbia  government.  I  use  my  other  sources  to  get  it." 

While  freedom-of-information  statutes  are  working  relatively  well 
in  Maryland  and  Virginia,  where  the  attorneys  general  are  attuned  to 
the  letter  and  spirit  of  the  law,  almost  no  one  is  statisfied  with  dis- 
closure practices  of  the  District  government. 

Richard  N.  Wolf,  vice  president  of  the  Capitol  Hill  Restoration 
Society  and  self -described  citizen  activist,  says :  "It  is  impossible  to 
find  out  from  this  amon:)hous  blob  (the  District  government)  who  is 
doing  wliat,  wlien  and  wliere." 

By  comparison  with  the  federal  government's  willingness  to  parcel 
out  information — which  may  be  far  from  ideal — the  District  govern- 
ment's performance  is  often  abysmal : 

Item :  On  Dec.  16,  it  was  disclosed  that  St.  Elizabeths  Hospital,  a 
federal  institution,  liad  lost  its  national  accreditation,  its  seal  of  ap- 
proval in  the  hospital  world.  The  full  ioxt  of  the  accreditation  report 
was  available  immediatelv  from  the  National  Institute  of  INfental 
Health. 

On  Dec.  10  District  officials  had  announced  that  D.C.  General  Hos- 
pital had  lost  its  accreditation.  But  the  local  officials  made  public  only 
a  one-page  summary  of  the  hospital's  deficiencies,  and  specifically 
denied  a  request  for  the  full  report — the  equivalent  of  the  document 
released  readily  by  NIMH. 

(266) 
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Citing  the  mayor's  1971  freedora-of-information  order,  The  Wash- 
ington Star  on  Dec.  11  requested  the  full  report,  but  not  until  four 
weeks  later,  Jan.  8,  were  copies  of  the  document  distributed.  District 
officials  justified  the  delay  by  saying  they  had  been  preparing  an 
appeal  in  the  interim  period. 

Item:  Margaret  A.  Kohn,  a  lawyer  with  the  Center  for  Law  and 
Social  Policy,  a  ''public  interest"  law  firm,  said  last  October  she 
wanted  to  examine  minutes  of  the  District's  Health  Planning  Ad- 
visoiy  Committee  and  related  documents. 

First,  she  had  difficulty  locating  a  copy  of  the  mayor's  information 
order.  Then,  when  she  eventually  got  access  to  the  documents,  she  was 
forbidden  to  make  Xerox  copies.  She  offered  to  pay  for  photocopies, 
but  was  allowed  only  to  copy  the  papers  by  hand. 

She  appealed  to  the  Public  Information  Keview  Board  for  the  privi- 
lege of  making  Xerox  copies — a  standard  right  under  federal  law. 
Eventually  she  got  what  she  was  seeking. 

"It's  not  a  high-priority  item  for  me,"  Kohn  said.  "It  was  just  an 
aggravation.''  District  agencies  seem  to  be  utterly  uninformed  about 
freedom-of-information  rquirements,  she  said.  "There's  no  comparison 
with  the  federal  government,  which  seems  to  make  every  effort  to 
comply." 

Item :  The  D.C.  Public  Interest  Research  Group,  a  local  consumer 
group,  said  last  month  that  District  agencies  had  answered  satis- 
factorily only  26  of  85  written  requests  for  information. 

Reporting  on  a  yearlong  survey,  Suki  Parks  and  Robert  C.  Fisher 
of  D.C.  PIRG  said  another  42  percent  of  their  requests  went  un- 
answered, while  responses  were  unsatisfactory  in  another  27  percent 
of  the  cases. 

"Agencies  avoid  complying  with  a  request  simply  by  not  respond- 
ing," they  testified  at  a  City  Council  hearing. 

Many  individual  requests  for  information,  especially  on  the  local 
level,  may  seem  trivial,  but  the  underlying  principle  is  profoundly 
important  since  it  sets  the  tone  for  the  relationship  between  citizens 
and  their  government. 

Congress  actually  intended  to  include  the  District  under  the  1966 
Freedom  of  Information  Act,  according  to  persons  involved  in  draft- 
ing the  law.  Only  by  an  oversight  was  the  city  left  out. 

The  federal  law  applied  to  any  "agency''  in  the  executive  branch. 
But  Congress,  according  to  Kass,  forgot  the  District  government  was 
not  an  executive  agency. 

AMien  it  was  discovered  that  the  District  had  been  exempted  from 
the  law,  Kass  said,  former  Sens.  Robert  F.  Kennedy,  D.-X.Y.  and 
Edward  V.  Long,  D-Mo.,  introduced  bills  to  bring  the  city  under  the 
terms  of  the  federal  law. 

Mayor  Walter  E.  Washington,  however,  immediately  promised  to 
take  action  on  the  city  level.  In  November  1971  the  mayor  issued  an 
order  (Commissioner's  Order  71-370)  setting  a  freedom-of-informa- 
tion policy  and  establishin<T  a  Public  Information  Review  Board  to 
review  requests  denied  by  city  officials. 

But  by  virtuallv  all  accounts,  the  svstem  is  failing. 

The  D.C.  Public  Information  Review  Board  has  not  met  in  more 
than  a  year,  Martin  K.  Schaller,  executive  secretary  to  the  mayor, 
acknowledged.  The  second  of  two  public  representatives  on  the  five- 
member  board  has  never  been  appointed. 
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And  Schaller  admits  he  does  not  comply  with  the  time  limit  stipu- 
lated by  the  mayor's  order,  which  requires  a  response  to  written  re- 
quests for  information  within  10  working  days  of  receipt. 

Schaller  say  the  10-day  limit,  identical  to  the  deadline  on  federal 
agencies,  is  not  "realistic."  He  says  he  needs  a  month  to  process  a  re- 
quest because  often  he  must  consult  the  corporation  counsel,  the  lawyer 
for  the  District  government. 

Schaller  says  he  makes  "every  effort  not  to  hold  a  hearing"  of  the 
Public  Information  Review  Board.  The  hearings,  he  says,  are  a  "cum- 
bersome procedure." 

Instead,  he  says,  tries  to  coax  the  information  out  of  city  officials  by 
informal  "persuasion." 

Under  the  Mayor's  order,  personnel  files  and  certain  police  files  may 
legitimately  be  kept  secret,  but  the  District  government's  failure  to 
abide  by  the  order  is  far  deeper  than  its  difficulty  in  determining 
whether  specific  requests  are  legitimate  or  not. 

For  example,  the  D.C.  Register,  official  publication  of  the  city  gov- 
ernment often  arrives  after  the  events  it  announces  have  occurred. 

The  issue  dated  Jan.  20  arrived  Jan.  29 ;  it  announced  public  hearings 
of  the  City  Council  that  took  place  Jan.  22  and  26.  Schaller,  executive 
secretary  to  the  mayor,  attributed  delays  to  the  burden  on  the  city's 
printer. 

Opinions  of  the  D.C.  Corporation  Counsel,  representing  the  legal 
foundation  for  many  legislative  and  executive  decisions,  are  not  pub- 
lished in  the  D.C.  Register  or  anywhere  else,  lawyers  note.  In  contrast, 
the  opinions  of  the  attorneys  general  of  Maryland  and  Virginia  are 
published  each  year  and  are  available  in  many  county  courthouse 
libraries. 

Each  jurisdiction  sets  its  own  rules  for  public  access  to  official 
records  and  documents,  but  few  local  laws  are  as  rigorous  as  the 
amended  federal  statute,  and  few  have  been  tested  so  extensively. 

Forty-five  states  have  statewide  open-records  laws.  Virtually  all 
states  have  open-meeting  laws  of  one  kind  or  another. 

The  District's  freedom-of-information  rules,  however,  were  set  by 
the  executive,  whereas  legislatures  have  set  the  rules  for  the  federal 
and  most  state  governments. 

"It  is  an  age-old  truth,"  say  Jim  Heller  of  the  local  American  Civil 
Liberties  Union  chapter,  "that  the  executive  branch  of  government 
only  grudingly  reveals  to  its  citizens  information  about  itself  which 
might  be  embarrassing." 

A  more  liberal  freedom-of-information  bill,  introduced  by  Arring- 
ton  Dixon,  is  pending  before  the  D.C.  City  Council.  It  would  give 
citizens  a  right  of  access  to  most  records  in  the  possovssion  of  the  mayor 
and  executive  agencies.  Tlie  corporation  counsel's  office  has  endorsed 
the  principle,  but  pleaded  for  many  more  exceptions  to  disclosure. 

Under  the  mayor's  order,  there  is  no  provision  for  judicial  review 
and  there  are  no  sanctions  against  those  who  disobey  the  order.  Forty- 
four  percent  of  the  state  laws  give  a  person  the  right  to  go  to  court 
for  review  of  a  denial  of  information  by  a  public  agency.  Nineteen 
states  have  penalty  sections  that  subject  a  public  official  to  criminal 
sanctions  if  he  illegally  denies  access  to  public  documents. 

Larry  P.  Ellsworth,  chairman  of  the  D.C.  Bar's  committee  on  access 
to  government  information,  says  "few  government  employes,  and  even 
fewer  members  of  the  public,  know  or  understand"  the  mayor's  order. 
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Ellsworth,  who  used  to  work  for  Ralph  Nader's  Freedom  of  Infor- 
mation Clearinghouse,  says  the  legislative  and  judicial  branches,  as 
well  as  the  executive,  should  be  covered  by  a  freedom-of-information 
law. 

At  least  11  states  have  FOI  laws  covering  the  executive  and  legis- 
lative branches.  (The  federal  act  does  not  cover  Congress). 

In  varying  degrees,  at  least  three  states — California,  Connecticut 
and  Montana — include  the  judiciary  under  open-records  laws, 
Ellsworth  said. 

A.  Franklin  Anderson,  deputy  director  of  the  D.C.  Office  of  Human 
Rights,  acknowledged  the  unpredictable  nature  of  information  policy 
when  he  said,  "It  varies  from  one  day  to  the  next,  depending  on  the 
way  individual  employes  feel  toward  the  person  who's  asking  for 
information." 

Tlie  District  human  rights  agency,  likes  its  counterpart  in  Mont- 
gomery and  Prince  Georges  Counties  land  like  the  federal  Equal  Em- 
ployment Opportunity  Commission,  keeps  complaints  confidential 
until  they  reach  the  stage  of  a  public  hearing  or  a  court  action. 

In  Virginia,  by  contrast,  Atty.  Gen.  Andrew  P.  Miller  ruled  last 
year  that  under  state  law,  complaints  filed  with  the  Fairfax  County 
Human  Rights  Commission  must  be  open  for  public  inspection  and 
copying. 

Avis  C.  Bell,  executive  director  of  the  Fairfax  Rights  Commission, 
said  complaints  now^  carry  the  notation :  "This  document  is  subject  to 
public  disclosure."  Remarkably,  he  said,  the  open-access  policy  has 
not  affected  the  number  or  content  of  complaints. 

Maryland  Atty.  Gen.  Francis  B.  Burch  denied  access,  in  1973,  to  in- 
formation about  cost  overruns  on  the  second  span  of  the  Chesapeake 
Bay  Bridge.  Disclosure  of  the  data,  eagerly  sought  by  some  reporters 
and  state  legislators,  would  undermine  the  government's  position  in 
litigation  of  claims,  he  said. 

The  attorney  general's  office  in  Maryland,  in  recent  opinions,  has 
ruled  in  favor  of  disclosing  the  following  data :  a  list  of  all  lawyers, 
doctors  and  adjusters  used  by  the  state  auto  insurance  fund;  names  of 
patients  at  Patuxent  Institution ;  lists  of  bank  shareholders  kept  by 
the  state  bank  commissioner;  names  and  addresses  of  public  school 
pupils  kept  by  a  county  board  of  education. 

The  right  of  city  bureaucrats  to  speak  to  the  press  is  often  less  well 
established  than  that  of  their  counterparts  in  federal  government. 

Commenting  on  "secrecy  by  gag  rule"  in  local  government.  Prof.  M. 
L.  Stein  of  the  New  York  University  School  of  Journalism  said,  "Ad- 
ministrators and  departmental  chiefs  may  order  their  underlings  to 
tell  the  press  nothing,  arrogating  to  themselves  the  sole  right  to  make 
official  statements — if  any  are  made  at  all." 

In  the  District,  employes  of  the  city's  Department  of  Human  Re- 
sources have  complained  they  were  under  a  "gag  rule,"  although  the 
agency  director,  Joseph  P.  Yeldell.  denies  it. 

"Many  people  turn  to  their  local  government  as  the  last  bastion  of 
freedom  of  information."  Prof.  Stein  said.  "They  see  in  the  city  coun- 
cil, the  board  of  education  or  the  zoniner  commission,  the  oldtime  vir- 
tue of  direct  access  to  those  in  power.  This  may  be  the  greatest  myth 
of  all." 
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[From  the  Washington  Star,  Nov.  4,  1976] 

Opposition  Mounts  to  D.C.'s  Freedom  of  Information  Bill 

(By  Robert  Pear,  Washington  Star  Staff  Writer) 

Several  D.C.  government  agencies  have  objections  to  the  sweeping 
Freedom  of  Information  bill  passed  by  the  City  Council,  suggesting 
that  the  mayor  might  be  advised  to  veto  the  measure  as  it  now  stands. 
In  interviews  yesterday,  the  chief  concerns  expressed  by  city  offi- 
cials were  that  the  bill  could  compromise  police  investigative  records, 
^•a,use  administrative  burdens  and  impose  substantial,  unrecoverable 
costs. 

In  addition,  city  officials  said  that  in  the  last  few  months  they  had 
alleviated  some  of  the  problems  that  gave  rise  to  the  bill,  making  "dra- 
matic improvements"  in  the  handling  of  information  requests  under 
a  1971  mayoral  order.. 

The  bill,  introduced  by  Councilman  Arrington  Dixon,  was  passed 
by  the  council  Oct.  12.  It  is  supposed  to  be  transmitted  today  or  to- 
morrow to  Mayor  Walter  E.  Washington,  who  will  have  10  working 
days  to  sign  or  veto  the  measure. 

The  bill  provides  citizens  a  tool  for  enforcing  their  right  of  access 
to  certain  government  information.  They  could  appeal  a  denial  to 
D.C.  Superior  Court,  and  an  agency's  failure  to  respond  after  10  dsLjs 
would  be  construed  as  a  denial. 

D.C.  Corporation  Counsel  John  R.  Risher  Jr.,  an  influential  adviser 
to  the  mayor,  said  he  would  like  to  see  the  council  call  back  and  re- 
consider the  bill. 

However,  he  said  his  objections  were  not  strong  enough  to  justify 
recommending  a  veto.  Other  city  officials,  who  asked  not  to  be  identi- 
fied, said  they  might  recommend  a  veto. 

"Two  things  concern  me,"  Risher  said.  First  is  a  ceiling  of  $10  on 
the  amount  D.C.  agencies  could  charge  a  customer  for  searching  their 
files  to  find  a  document.  There  is  no  such  limit  in  the  federal  Freedom 
of  Information  Act,  and  Risher  said  the  council  probably  lacks  legal 
authority  t-o  set  such  a  limit. 

It  would  be  preferable  to  let  city  officials  waive  or  reduce  the  fee  in 
selected  cases,  Risher  said. 

Secondly,  Risher  said,  he  would  favor  a  broader  exemption  for  in- 
vestigative records,  noting  that  the  Federal  Bureau  of  Investigation 
and  the  Central  Intellififence  Agency  had  incurred  "tremendous  ex- 
penses" in  handling  renuests  under  the  amended  federal  law. 

He  predicted  that  the  D.C.  Police  Department  might  be  similarly 
"inundated"  if  the  council  bill  becomes  law. 

An  FBI  spokesman  said  the  bureau  has  200  people  workine:  full- 
time  on  Freedom  of  Information  requests,  with  more  than  100  other 
employees  soon  to  be  assiirned.  The  estimated  cost  of  processing  re- 
quests in  the  past  fiscal  year  was  $2.6  million,  he  said. 

Robert  E.  Groenberof,  assistant  ofoneral  counsel  of  the  D.C.  Police  De- 
partm<^nt,  said  :  "The  real  nuostion  is.  Dothev  (the  City  Council)  want 
a  bunch  of  clerks  runnincf  around  lookinfr  for  records,  or  do  they  want 
an  effective  crime-fi<rhtino-  force  ?" 

He  said  he  foarod  the  bill  mi.o-ht  set  off  "mass  hvsteria"  amono-  people 
eacrer  to  see  their  arrest  records.  Individuals  alreadv  are  entitled  to 
examine  their  own  arrest  records,  but  city  law  forbids  the  police  to  dis- 
seminate the  records  publicly. 
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"Local  law  enforcement  agencies  shouldn't  be  saddled  with  the  same 
kind  of  policy  guidelines  as  the  federal  government,"  Green  berg  said. 
"A  local  police  department  has  a  different  mission.  We  are  more 
strictly  concerned  with  criminal  justice,  so  there  is  more  reason  to  pro- 
tect our  records."' 

(From  the  Washington  Star,  Sept.  8,  197G] 

The  Distiuct  ''Sunshine"  Bill 

There  is  no  automatic  blessing  of  good  government  in  "sunshine" 
orders  or  legislation.  The  absence  of  such,  however,  can  inhibit  decent 
representative  government.  The  District  City  Council  shortly  will  be 
considering  a  local  "freedom!  of  information"  measure  that  w^ould  pro- 
vide citizens  with  a  crucial  lever — a  legally  enforceable  right  to  most 
records  of  the  executive  branch. 

In  reporting  the  bill  to  the  City  Council,  the  committee  on  judiciary 
and  criminal  law  was  severe  about  current  procedures.  Those  are 
spelled  out  in  an  order  first  issued  by  Mayor  Walter  E.  Washington  in 
1971  and  reissued  last  May  (the  District  was  excluded  from  the  federal 
Freedom  of  Information  Act  by  a  "drafting  oversight"). 

The  council  committee,  chaired  by  David  A.  Clarke,  contended  there 
is  "a  disturbing  record  of  government  inertia,"  "intransigence"  and 
"deliberate  non-compliance"  under  that  system.  We  would  call  it 
idiosyncratic. 

A  central  provision  of  the  council  bill  would  provide  for  expeditious 
appeal  to  Superior  Court  when  citizens  believe  requests  have  been 
handled  inadequately  or  ignored.  Under  the  current  order,  there  ex- 
ists a  review  board,  appointed  by  the  mayor ;  its  decisions  may  be  ap- 
pealed to  him  but  not  beyond.The  committee  in  its  report  said  that  the 
head  of  that  body  "indicated  that  the  board  (has)  met  only  several 
times  since  its  inception ;  that  he  made  a  point  of  not  calling  hearings 
because  they  are  time  consuming  and  expensive ;  and  that  the  board 
(has)  had  a  public-member  vacancy  for  several  years." 

That  sort  of  modus  operandi  is  not  unlike  trying  to  fly  to  Chicago 
by  boat. 

In  another  departure  from  Mayor  Washington's  order,  a  "no  re- 
sponse" is  treated  as  a  final  denial ;  that  could  gnaw  a  bit  at  the  apathy 
sometimes  encountered  by  freedom-of-information  requests. 

The  breadth  of  information  subject  to  the  proposal  is  not  dra- 
matically different  from  that  under  the  present  procedure.  But  con- 
sultant reports,  those  ubiquitous  and  often  influential  documents, 
would  lose  their  present  privilege  of  being  beyond  citizen  scrutiny. 
The  council  bill  would  exempt  specific  categories  of  information,  in- 
cluding that  which  would  cause  "substantial  harm"  to  a  person  or 
firm's  competitive  position;  personal  information,  disclosure  of  which 
would  constitute  "a  clearly  unwarranted  invasion  of  personal  privacy; 
investigatory  records  compiled  for  law-enforcement  purposes;  in- 
ternal memorandums  containing  advice  on  policy. 

The  Council  bill  strikes  us  as  thoughtful  and  needed.  One  slight  de- 
ficiency, perhaps,  as  The  Stars  Robert  Pear  noted :  "Just  as  the  fed- 
eral law  does  not  cover  Congress,  so  the  local  bill  would  not  apply  to 
Citv  Council  records." 
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[From  the  George  Washington  University  Law  School  Newspaper  "The  Advocate," 

Feb.  3,  1976] 

D.C.  Government  Not  Freeing  Information 

The  D.C.  government  is  not  effectively  complying  with  freedom  of 
information  regulations  that  require  nearly  all  government  records  to 
be  readily  available  to  the  public,  according  to  a  studv  by  the  D.C. 
Public  Interest  Research  Group  (DCPIRG). 

PIRG  found  that  of  85  total  requests  for  information,  only  26 
(30.6%)  were  answered  satisfactorily.  Government  agencies  did  not 
repond  to  36  (42.3%)  requests  and  responded  unsatisfactorily  to  23 
(27.1%  ).  The  unsatisfactory  responses  were  either  not  received  Avithin 
the  10  working  days  specified  by  the  law  or  did  not  contain  all  the 
information  requested. 

Under  the  present  freedom  of  information  law,  city  agencies  must 
respond  to  written  requests  for  information  within  10  working  days 
after  receipt  of  the  request.  PIRG  students  Robert  Fisher  and  Suki 
Parks  of  George  Washington  University  presented  the  results  of  the 
study  at  hearings  on  proposed  legislation  to  reform  these  procedures. 

PIRG  found  that  of  51  requests  that  mentioned  the  freedom  of  in- 
formation law,  16  (31.4%)  were  responded  to  satisfactorily.  14 
(27.5%)  received  unsatisfactory  responses  and  21  (41.1%)  received  no 
response. 

Of  34  requests  that  did  not  mention  the  law,  10  (29.4%)  received 
satisfactory  responses,  9  (26.5%)  received  unsatisfactory  responses, 
and  15  (44.1%)  received  no  response. 

The  proposed  legislation,  introduced  by  Councilmember  Arrington 
Dixon,  would  change  the  response  period  to  15  working  days  and  elimi- 
nate the  need  for  a  specific  response  to  delays.  Fisher  and  Parks  recom- 
mended that  the  provisions  of  the  present  regulations  be  left  intact. 
They  noted  that  more  than  70  percent  of  the  responses  were  received 
within  the  10-day  period.  PIRG  also  recommended  that  the  scope  of 
Dixon's  bill  which,  like  the  present  regulations,  applies  only  to  the 
executive  branch  be  broadened. 

In  addition,  PIRG  urged  the  council  to  establish  an  independent 
commission  to  review  denials  of  requests  for  information.  This  commis- 
sion, similar  to  one  established  in  New  York  state,  would  be  composed 
of  government,  citizen  and  media  representatives.  It  would  act  as  an 
intermediary  between  the  government  agency  and  the  courts  by  review- 
ing denials  of  information. 

Survey  Finds  D.C.  Tight-Lipped 

The  District  government  is  not  effectivelv  complying  with  city  free- 
dom-of-information  regulations  that  require  government  records  to 
be  available  to  the  public,  according  to  a  survey  made  by  a  consumer 
organization. 

The  D.C.  Public  Interest  Research  Group  said  that  of  85  written 
requests  for  information,  only  26  were  answered  satisfactorily  by  city 
agencies. 

•  Suki  Parks  and  Bob  Fisher  of  D.C.  PIRG,  a  consumer-oriented  stu- 
dent group,  described  the  survey's  results  yesterday  at  a  D.C.  City 
Council  hearing  on  information  and  privacy  legislation. 
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They  defined  a  satisfactory  response  as  a  timely  reply  that  either 
granted  the  request  or  described  apj^eal  procedures  in  the  letter  of 
denial. 

Under  a  1971  mayor's  order.  District  agencies  are  supposed  to  re- 
spond to  written  requests  for  information  within  10  working  days  after 
receipt  of  the  request. 

Parks  and  Fisher  said  that  42  percent  of  their  requests  went  un- 
answered, while  responses  were  unsatisfactory  in  27  percent  of  the 
cases. 

They  said  also  that  city  agencies  failed  to  publish  a  list  of  their 
record-copying  fees  as  required  by  the  mayor's  order.  They  said  that 
appeal  procedures  proved  ineffective  in  two  of  the  three  cases  where 
they  were  tried,  and  that  four  out  of  five  agencies  failed  to  keep  a  file 
of  denial  letters. 

The  board  designated  to  hear  freedom-of -information  appeals  rarely 
meets,  they  said. 

Martin  K.  Schaller,  executive  secretary  to  the  mayor,  said  he  lacked 
the  resources  to  monitor  compliance  with  the  information  regulations. 


V.  IMPLEMENTING  REGULATIONS,  GUIDELINES  AND  RELATED 

DOCUMENTS 

Office  of  the  District  of  Columbia  Auditor, 

Washington,  D,0,,  March  9, 1977. 

MEMORANDUM 

To:  Gregory  Mize,  Committee  Clerk,  Council  of  the  District  of 

Columbia. 
From :  Matthew  S.  Watson,  District  of  Columbia  Auditor. 
Subject :  Freedom  of  Information  Act  Regulations. 

Attached  is  a  draft  of  Freedom  of  Information  Act  Regulations 
which  I  plan  to  propose  when  the  Act  becomes  effective  at  the  end  of 
the  month. 

Also  enclosed  for  your  information  is  a  copy  of  a  memo  I  have  sent 
to  John  Risher  concerning  the  provision  regarding  appeals  to  the 
Mayor  for  independent  agencies. 

Attachments. 

Office  of  the  District  of  Columbia  Auditor, 

Washington,  D.C.,  March  9, 1977, 

memorandum 

To :  John  Risher,  Esq.,  Corporation  Counsel,  D.C. 

From :  Matthew  S.  Watson,  District  of  Columbia  Auditor. 

Subject :  Freedom  of  Information  Act  Regulations. 

Attached  is  a  draft  of  Freedom  of  Information  Act  Regulations 
which  I  plan  to  propose  when  the  Act  becomes  effective  at  the  end  of 
the  month. 

I  don't  forsee  any  real  problem,  however.  Section  207  dealing  with  a 
right  of  appeal  to  the  Mayor  gave  me  some  difficulty  in  reconciling 
such  an  appeal  with  my  Office's  independent  status.  Since  the  Act  ap- 
pears to  make  the  Mayoral  remedy  discretionary  (see  Section  202(e) ) , 
I  have  provided  in  the  regulations  that  an  appeal  from  a  denial  of  a 
request  would  go  directly  to  Superior  Court.  You  might  wish  to  pro- 
vide in  the  INIayor's  regulations  concerning  appeals  that  they  apply 
only  to  agencies  subject  to  his  administrative  control. 

Attachment. 

Office  of  the  District  of  Columbia  Auditor, 

Washington,  D.C. 

PROPOSED   RULEMAKING 

This  District  of  Columbia  Auditor  hereby  solicits  comments  on  the 
follmving  proposed  regulations  concerning  availability  of  information. 
This  chapter  implements  D.C.  Code,  Sec.  1-1501  as  amended  by  D.C. 
Law (Freedom  of  Information  Act  of  1976).  These  regulations 
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establish  procedures  for  obtaining  information  and  records  from  the 
Office  of  the  D.C.  Auditor.  The  Auditor  proposes  to  adopt  these  regula- 
tions after  the  expiration  of  30  days  from  the  date  of  this  Register. 
Interested  persons  may  submit  comments  to  the  Office  of  the  District 
of  Columbia  Auditor,  Room  945,  1329  E  Street,  N.W.,  Wasliington, 
D.C. 20004. 

Matthew  S.  Watson, 
District  of  Columbia  Auditor. 

Chapter  4 — Freedom  of  Information 

1.  How  a  Request  Is  Made 

A  request  to  inspect  an  identifiable  record  or  other  information  in  the 
possession  of  the  Office  of  the  D.C.  Auditor,  not  available  in  the  usual 
course  of  operation,  should  be  submitted  on  forms  available  from  the 
Office  or  in  a  ^Yritten  letter  to  the  D.C.  Auditor,  1329  E  Street,  N.W., 
Suite  945,  Washington,  D.C.  20004.  The  request  should  have  "Freedom 
of  Information  Request"  or  "Information  Request"  marked  clearly 
on  the  outside  envelope. 

2.  Description  of  Records 

The  request  should  sufficiently  identify  the  records  sought  to  enable 
the  Auditor's  Office  to  locate  them  without  unreasonable  effort.  Where 
possible,  specific  information  which  may  help  identify  the  records 
should  be  supplied.  If  it  is  determined  by  the  Auditor  that  the  request 
does  not  sufficiently  identify  the  information  requested,  the  requester 
shall  be  notified  of  the  need  for  additional  clarification. 

3.  Response  hy  the  Auditor  Within  Ten  Days 

Within  10  days,  excluding  Saturdays,  Sundays  and  legal  holidays, 
of  receipt  of  a  request,  a  determination  as  to  whether  the  information 
can  be  made  available  shall  be  made  and  the  requester  notified  of  the 
determination. 

4.  Denial  of  Request 

Only  the  D.C.  Auditor  may  deny  a  request  and  such  a  denial  may  be 
made  only  if  the  information  requested  is  within  one  of  those  areas 
designated  as  exempt  from  disclosure  pursuant  to  D.C.  Code,  Section 
1-1501  as  amended.  If  the  request  seeks  documents  prepared  by  another 
District  of  Columbia  agency,  the  request  shall  be  forwarded  to  the 
preparing  agency  and  the  requester  notified. 

5.  Extension  of  Time 

In  unusual  circumstances,  the  Auditor  may  extend  the  time  for  ini- 
tial determination  of  requests,  for  a  period  of  ten  days  excluding  Sat- 
urdays, Sundays  and  legal  holidays.  All  extensions  shall  be  made  in 
writing  and  shall  detail  the  reason  for  the  extension  and  the  date  on 
which  a  determination  will  be  made. 

Unusual  circumstances  in  which  an  extension  may  be  issued  include, 
but  are  not  limited  to : 

(a)  The  need  to  search  for  and  collect  and  examine  a  A^olumi- 
nous  amount  of  separate  and  distinct  records  which  are  demanded 
in  a  single  request. 

(b)  The  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  substantial  in- 
terest in  the  determination  of  the  request. 
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6.  Delay  in  Request 

In  the  event  that  no  determination  has  been  made  at  the  end  of  the 
initial  ten  day  period,  or  the  extension  thereof,  the  requester  may  deem 
the  request  denied,  and  exercise  a  right  of  appeal. 

7.  Record  Cannot  Be  Located  or  Does  Not  Exist 

If  a  requested  record  cannot  be  located  from  the  information  sup- 
plied, or  is  known  to  have  been  destroyed  or  otherwise  disposed  of, 
the  requester  shall  be  so  notified. 

8.  Afpeal 

In  the  event  that  the  Auditor  denies  a  request  to  inspect  information 
in  this  Office,  suit  may  be  brought  in  the  Superior  Court  to  compel 
production  of  the  requested  record.  The  Auditor  shall  notify  the  re- 
quester of  this  right  upon  denial  of  a  request  or  part  thereof. 

9.  Fees 

There  shall  be  no  charge  for  providing  access  to  information.  The 
first  100  pages  copied  pursuant  to  a  request  shall  be  without  charge. 
Copies  in  excess  of  100  copies  shall  be  charged  at  $0.10  per  page.  TWie 
requester  shall  be  notified  in  advance  of  charges  and  no  chargeable 
copies  shall  be  made  without  written  approval  of  the  requester.  If  it 
is  determined  by  the  Auditor  that  furnishing  copies  without  charge  is 
in  the  best  interests  of  the  public,  all  or  part  of  the  charge  may  be 
waived. 

10.  The  Auditor  shall  maintain  a  file  of  all  requests  pursuant  to  this 
Chapter  and  the  disposition  of  each. 


District  of  Columbia  Register, 

AprU  15, 1977. 
Proposed  Rulemaking 

BOARD  or  trustees  university  of  the  district  of  COLUMBIA 

(Resolution  No.  UDC  77-8) 

Subject :  Procedures  for  Implementation  of  the  D.C.  Freedom  of  In- 
formation Act  of  1976. 

Whereas^  the  Board  considers  itself  bound  by  the  D.C.  Council's 
Freedom  of  Information  Act  (D.C.  1-178)  and  has  so  stated  in  UDC 
Resohition  No.  77-B  dated  January  27th,  1977 ;  and 

Whereas,  it  is  necessary  for  the  Board  and  the  University  to  adhere 
to  rules  and  procedures  that  will  ensure  the  efficient  and  timely  han- 
dling of  requests  which  are  subject  to  the  law ; 

Therefore.,  he  it  resoh^ed  that  the  Board  of  Trustees  hereby  adopts 
the  procedures,  attached  herewith,  that  will  govern  the  handling  of 
requests  made  to  the  University  and  the  Board ;  and 

Be  it  further  resolved,  that  the  aforementioned  procedures  become 
effective  immediately. 

Submitted  by :  Legislation,  Organization  and  Rules  and  Public  Af- 
fairs and  Communitv  Relations  Committees. 

Date:  March  24, 1977. 

Approved  by  the  Board  As  Proposed  Rulemaking  March  24,  1977. 

Ronald  H.  Brown, 
Chairman  of  the  Board. 
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Procedures  Governing  Requests  Under  the  Freedom  of 
Information  Policy  of  tiie  University 

I.  personnel 

A.  A  Freedom  of  Information  Officer  will  be  responsible  for  the 
processing  of  all  official  requests  for  information/records  pertaining 
to  the  Board  of  Trustees  and  the  University  of  the  District  of 
Columbia. 

B.  A  Freedom  of  Information  Liaison  Officer,  located  in  the  Office 
of  the  President,  will  be  designated  from  each  campus  of  the  Univer- 
sity. Tlie  duty  of  this  position  will  be  to  assist  the  Freedom  of  Infor- 
mation Officer  in  the  enforcement  of  the  District  of  Columbia  Freedom 
of  Information  Act  of  1976. 

II.  procedures 

A.  All  requests  which  are  addressed  to  the  Board  of  Trustees,  a 
member  of  the  Board  of  Trustees,  or  any  individual  or  entity  of  the 
University  of  the  District  of  Columbia  will  be  channeled  through  the 
Freedom  of  Information  Officer  for  response. 

1.  During  the  interim  period,  until  such  time  as  a  President  of 
the  University  assumes  office,  requests  for  any  record  (s)  of  any 
component  institution  of  the  University  should  be  made,  in  writ- 
ing, to  the  University  Freedom  of  Information  Officer,  Special 
Assistant  to  the  Board  for  Information  Disclosure,  Board  of 
Trustees,  University  of  the  District  of  Columbia,  1G25  Vermont 
Avenue,  N.W.,  Suite  606,  Washington,  D.C.  20005. 

2.  Upon  appointment  of  a  President  of  the  University,  the  au- 
thority for  enforcement  of  the  D.C.  Freedom  of  Information  Act 
will  be  transferred  to  the  Office  of  the  President  of  the  Univer- 
sity of  the  District  of  Columbia. 

3.  Each  request  will  be  date-stamped  upon  receipt.  The  re- 
quest will  then  be  classified  as  either  "simple"  or  "complex".  When 
the  material  to  be  searchd  is  voluminous  or  when  careful  examina- 
tion of  the  material  is  necessary  to  determine  if  it  is  releasable,  the 
request  will  generally  be  classified  as  "complex".  Eequests  will 
be  processed  sequentially  in  each  category  according  to  the  date 
and  time  of  receipt. 

4.  All  requests  will  be  acknowledged  upon  receipt  by  first-class 
mail  addressed  to  the  requestor. 

5.  The  Univeristy  reserves  the  right  to  disseminate  information 
by  one  of  two  (2)  methods:  (A)  by  distributing  copies  of  the 
requested  material  to  the  requestor,  or  (B)  by  giving  the  requestor 
access  to  the  material. 

6.  After  a  request  has  been  processed,  the  requestor  will  be  noti- 
fied by  first-class  mail  that  the  materials  are  ready  for  either 
pickup  or  examination. 

7.  Fees  for  the  searching  and  copying  of  records  will  be  assessed 
in  accordance  with  Sec.  202(b)  of  the  Freedom  of  Information 
Act  of  1976. 

8.  Eequests  will  generally  be  handled  within  ten  (10)  days  (ex- 
cluding Saturdays,  Sundays  and  legal  holidays).  However,  when 
a  request  is  particularly  complex  the  University  reserves  the  right 
to  take  up  to  twenty  (20)  working  days  to  process  the  request. 
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9.  When  a  request  for  information  is  denied,  the  requestor  will 
be  notified  by  fii*st-class  mail.  The  letter  of  denial  will  give  the 
specific  reasons  for  the  denial  including  citation  to  the  particular 
exemption (s)  relied  on  as  the  authority  for  the  denial.  The  re- 
questor will  be  informed  of  his  right  to  appeal  the  denial  to  the 
Mayor,  as  provided  for  in  Sec.  207  of  the  Act.  Denied  requests  will 
be  personally  reviewed  and  ratified  by  the  University  Freedom  of 
Information  Officer.  The  University  Freedom  of  Information 
Officer  will  personally  sign  all  letters  of  denial. 


Office  of  the  District  of  Columbia  Auditor, 

Washington,  D.C.,  May  27, 1977. 

RULES  AND  REGULATIONS ADOPTION  OF  RULES 

Whereas,  it  appears  desirable  to  adopt  permanent  rules  with  regard 
to  the  availability  of  information  from  the  Office  of  the  District  of 
Columbia  Auditor;  and 

Whereas,  notice  of  proposed  rulemaking  was  given  April  1,  1977 
(D.C.  Register,  Volume  23,  Number  40,  pages  7825-7828) ;  and 

Whereas,  the  Auditor  has  considered  all  comments  filed  with  him ; 

Now,  Therefore^  the  Rules  as  proposed  and  published  in  the  Dis- 
trict of  Columbia  Register,  April  1,  1977,  which  are  incorporated  by 
reference  herein,  are  ADOPTED  with  the  following  addition  to  para- 
graph 5.  "No  more  than  one  extension  shall  be  granted  with  regard  to 
a  single  request." 

Matthew  S.  Watson, 
District  of  Columbia  Auditor. 


Government  of  the  District  of  Columbia, 

Administrative  Issuance  System, 

Octohev  U,  1977. 


To :  Heads  of  Departments  and  Agencies. 

Originator :  The  Corporation  Counsel,  D.C. 

Subject :  The  District  of  Columbia  Freedom  of  Information  Act. 

On  ^larch  29,  1977,  D.C.  Law  1-96.  the  D.C.  Freedom  of  Informa- 
tion Act,  23  D.C.  Reg.  8744  (1977),  became  effective.  This  law,  which 
supei-sedes  IMayor's  Order  76-109,  provides  for  an  ex]:)anded  and  ex- 
pansive public  access  to  records  of  goveiTiment  agencies  and  depai-t- 
ments.  Draft  regulations  to  implement  the  law  are  being  prepared  for 
publication  in  the  D.C.  Register. 

As  the  scope  of  the  act  is  quite  broad,  there  should  l>e  few  occasions 
for  denying  requevSts,  and  the  Office  of  the  Corix>ration  Counsel  will 
assume  that  requests  ai-e  Ixiing  honored.  Thus,  as  the  act  places  pri- 
mary resi)onsibility  for  resix>nding  to  a  request  upon  the  department 
or  agency  to  which  the  request  is  directed,  this  Office  will  not  respond 
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to  a  Freedom  of  Information  request  directed  to  an  agency  or  depart- 
ment unless : 

a.  This  Office  is  advised  of  the  request  under  a  written  memorandum, 
signed  by  the  agency  head  only  (or  in  his  absence,  his  principal  dep- 
uty), within  four  days  of  that  agency's  receipt  of  the  request  (exclud- 
ing Saturdays,  Sundays  and  holidays),  and 

b.  The  memorandum  of  advice  is  accompanied  by  the  requested  docu- 
ment(s)  (or  where  appropriate,  sets  forth  in  detail  the  content  of  the 
requested  documents),  refers  to  the  specific  exemption  provision  that 
arguably  authorizes  the  withholding  of  the  document,  and  the  reasons 
in  support  of  the  conclusion  for  refusing  to  comply  with  the  request. 

All  memoranda  of  advice  should  be  directed  to  the  attention  of  As- 
sistant Corporation  Counsel  Joy  A.  Chapper,  Special  Assistant  to  the 
Corjx)ration  Counsel. 

District  of  Columbia  Register, 

November  4, 1977. 

District  of  Columbia  Department  of  Housing  and  Community 
Development,  The  National  Capital  Housing  Authority 

NOTICE    OF   rulemaking 

NCHA  Order  No.  77-15  x^dopting  Freedom  of  Information  Proce- 
dures and  Rules  Outlining  Procedures  for  Determining  Emergency 
or  Urgency  of  Housing  Need 

The  Director  of  the  Department  of  Housing  and  Community  Devel- 
opment, acting  as  the  National  Capital  Housing  Authority  gave  notice 
in  the  August  12. 1977  D.  C.  Register  of  proposed  rulemaking  adopting 
Freedom  of  Information  Procedures  and  Rules  outlining  procedures 
for  determining  emergency  or  urgency  of  housing  need.  Comments 
were  invited  fix)m  interested  persons. 

Having  considered  and  analyzed  comments  on  the  proposed  proce- 
dures, the  Director  hereby  gives  notice  of  the  adoption  of  NCHA 
Order  No.  77-15. 

NCHA  Order  Adopting  Freedom  of  Information  Procedures  and 
Rules  Outlining  Procedures  for  Determining  Emergency  or  Ur- 
gency of  Housing  Need 

Whereas^  the  D.C.  Freedom  of  Information  Act  of  1976,  D.C.  Law 
1-76  requires  each  Agency  to  establish  procedures  for  interested  citi- 
zens to  request  and  the  Agency  to  provide  information  regarding  its 
programs  and  activities; 

Whei'eas,  Freedom  of  Information  ndes  have  been  presented  to  and 
considered  by  the  Authority ;  and 

Whereas^  there  is  a  need  to  clearly  prescribe  rules  for  determining 
emergency  or  urgency  of  housing  needs  for  admission  into  NCHA- 
o^^^led  housing ; 

Whereas^  rules  for  Determining  Emergency  or  Urgency  of  Housing 
Need  for  Admission  into  NCHA-owTied  Housing  have  been  presented 
to  and  considered  by  the  Authority ; 

It  is  herehy  ordered  that: 

1.  The  Freedom  of  Information  Pix)cedures  contained  in  Exhibit  A 
and  incorporated  into  this  Order  are  hereby  adopted. 
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2.  The  rules  outlining  Procedures  for  Determining  Emergency  or 
Urgency  of  Housing  Needs  as  contained  in  Exhibit  B  and  incorporated 
into  this  Order  are  hereby  adopted. 
Date :  October  10, 1977. 

Lorenzo  W.  Jacobs,  Jr., 
The  National  Capital  Housing  Authority. 

Exhibit  A 

NATIONAL  CAPITAL  HOUSING  AUTHORITY  FREEDOM  OF  INFORMATION 

PROCEDURES 

Section  1.  Purpose  and  Scope. 

These  rules  are  intended  to  inform  interested  persons  when  and 
where  they  may  inspect  and  copy  the  public  records  of  the  Authority 
pursuant  to  the  D.C.  Freedom  of  Information  Act  of  1976,  D.C.  Law 
1-76,  Section  202(a).  All  other  procedures  concerning  the  availa- 
bility of  such  records  shall  be  as  otherwise  provided  in  the  Act. 

Section  2.  Request  for  Identifiahle  Records. 

a.  Making  a  Request.  A  request  for  a  record  of  the  Authority 
which  is  not  ordinarily  made  available  shall  be  made  in  writing  with 
the  letter  and  envelope  clearly  marked  "FOI  Request".  A  request 
shall  be  addressed  to  the  Acting  Administrator  of  the  Property  Man- 
agement Administration,  1170  12th  Street,  Northwest,  Washington, 
D.C.  20430.  Any  request  not  marked  and  addressed  in  the  manner 
specified  shall  be  so  marked  by  Authority  personnel  as  soon  as  it  is 
properly  identified  and  forwarded  to  the  Acting  Administrator.  The 
Actmg  Administrator  shall  designate  a  Freedom  of  Information  Of- 
ficer (FOI  Officer)  to  whom  all  requests  for  records  not  ordinarily 
made  available  shall  be  forwarded.  An  incorrectly  addressed  request 
shall  not  be  deemed  received  for  purposes  of  computing  the  time  pe- 
riod set  forth  in  Section  202(c)  and  (d)  of  the  Act  until  forwarded 
to  the  FOI  Officer.  Upon  receipt  of  such  an  incorrectly  addressed 
request,  the  FOI  Officer  shall  notify  the  requester  of  the  date  on  which 
the  time  period  commenced  to  run. 

b.  Description  of  records  sought.  A  request  for  access  to  a  record 
must  reasonably  describe  that  record  by  reference  to  the  subject  mat- 
ter, approximate  date  of  issuance  if  known,  and  the  official  or  office 
within  the  Authority  which  is  either  the  source  of  or  responsible  for 
maintaining  the  record. 

c.  Nonconforming  requests.  If  the  FOI  Officer  determines  that  a 
request  does  not  adequately  describe  the  record  sought,  the  FOI  Of- 
ficer shall  deny  the  request  with  an  explanation  of  the  reasons  why  it 
failed  to  comply  with  the  requirements  of  paragraph  b.,  above.  The 
FOI  Officer  shall  also  extend  to  the  requester  an  opportunity  to  resub- 
mit the  request  in  a  manner  complying  with  those  requirements. 

Section  3.  Processing  Requests. 

The  FOI  Officer  shall  make  and  retain  a  copy  of  each  request  and 
forward  it  to  the  division  within  the  Authority  having  primary  re- 
sponsibility for  the  record  requested.  Within  ten  (10)  business  days 
of  the  date  of  receipt  of  an  identifiable  request  (or  twenty  (20)  busi- 
ness days  if  an  extension  is  granted  as  provided  in  Section  202(d) 
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of  the  Act)  the  head  of  the  division  shall  determine  whether  to  com- 
ply with  or  deny  the  request.  The  head  of  the  division  shall  be  the 
employee  responsible  for  the  decision  to  deny  the  request  within  the 
meaning  of  Section  203(a)  (2)  of  the  Act  and  the  FOI  Officer  shall 
inform  the  requester  of  the  decision  to  comply  with  or  deny  the 
request. 

Section  4.  Responses  to  Requests. 

a.  Granted  Requests.  The  FOI  Officer  shall  notify  the  requester  in 
writing  as  to  where  and  when  the  record  may  be  inspected  and  copied, 
if  desired,  and  any  applicable  fee. 

b.  Denied  Requests.  The  FOI  Officer  shall  notify  the  requester  in 
writing,  in  the  manner  provided  in  Section  203  of  the  Act,  when  a 
record  may  not  be  inspected. 

Section  5.  Fees. 

a.  Copies.  For  copies  of  documents,  the  fee  for  w^hich  is  not  estab- 
lished by  law,  regulation,  or  Mayors  Order,  the  fee  shall  be  $0.10 
per  copy  of  each  page.  Only  one  copy  per  page  shall  be  supplied. 

b.  Searches.  For  each  one  quarter  hour  in  excess  of  the  first  quarter 
hour  spent  searching  for  and  producing  a  requested  record,  the  fee 
shall  be  $5.00  or  actual  cost,  wliichever  is  less.  Xo  such  charge  shall 
exceed  $10.00. 

c.  Waiver  or  reduction.  A  waiver  or  reduction  of  fees  may  be  made 
by  the  Acting  Administrator  when  he  determines  that  it  is  in  the  pub- 
lic interest  because  furnishing  the  information  shall  primarily  bene- 
fit the  general  public. 

District  of  Columbia  Register, 

Novemher  18,  1977. 

Proposed  Rulemaking 


GOVERNMENT FREEDOM  OF  INFORMATION  REGLT^ATIONS 

1.  Purpose  and  Application 

This  contains  the  rules  and  procedures  to  be  followed  by  all  agen- 
cies, offices,  and  departments  (hereinafter  "agency")  of  the  District 
of  Columbia  Government  which  are  subject  to  the  administrative  con- 
trol of  the  Mayor  in  implementing  the  Freedom  of  Information  Act, 
D.C.  Law  1-96, 23  D.C.R.  3744. 

Employees  may,  however,  continue  to  furnish  to  the  public,  infor- 
mally and  without  compliance  with  these  procedures,  information 
and  records  which  they  customarily  furnish  in  the  regular  perform- 
ance of  their  duties  prior  to  enactment  of  D.C.  Law  1-96. 

2.  Statement  of  Policy 

The  policy  of  the  District  of  Columbia  Government  is  one  of  full 
and  responsible  disclosure  of  its  identifiable  records  consistent  with 
the  provisions  of  D.C.  Law  1-96.  All  records  not  exempt  from  dis- 
closure will  be  made  available.  Moreover,  records  which  may  be  ex- 
empted frorn  disclosure  will  be  made  available  as  a  matter  of  discre- 
tion when  disclosure  is  not  prohibited  by  law  or  is  not  against  the 
public  interest. 
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3.  Agency  Responsibility 

The  ultimate  responsibility  for  responding  to  requests  for  records 
of  an  agency  is  vested  in  the  agency  head.  Each  agency  head  may 
designate  an  individual  as  the  information  officer  of  the  agency  and 
may  delegate  to  that  individual  the  authority  to  grant  and  deny 
requests. 

4.  Requests  for  Records 

a.  A  request  for  a  record  of  an  agency  may  be  made  orally  or  in 
writing  and  shall  be  directed  to  the  particular  agency.  Although  oral 
requests  may  be  honored,  a  requester  may  be  asked  to  submit  in  writ- 
ing a  request  for  records  not  customarily  made  available.  Any  writ- 
ten request  for  records  covered  by  these  regulations  shall  be  deemed 
to  be  a  request  for  records  pursuant  to  the  Act  whether  or  not  the  Act 
is  mentioned  in  the  request.  ^Vhen  a  request  is  made  in  writing,  both 
the  envelope  and  the  letter  should  clearly  indicate  that  the  subject  is  a 
freedom  of  information  request. 

b.  A  request  should  reasonably  describe  the  desired  record.  AVhere 
.oossible,  specific  information  regarding  dates,  files,  titles,  file  designa- 
tion, etc.  should  be  supplied. 

c.  Where  the  information  supplied  by  the  requester  is  not  sufficient 
to  permit  the  identification  and  location  of  the  record  by  the  agency 
without  an  unreasonable  amount  of  effort,  the  requester  will  be  con- 
tacted and  asked  to  supply  the  necessary  information.  Every  reason- 
able effort  shall  be  made  by  the  agency  to  assist  in  the  identification 
and  location  of  requested  records. 

5.  Time  Limitations 

a.  Within  ten  days  (excluding  Saturdays,  Sundays,  and  legal  public 
holidays)  of  the  receipt  of  a  request,  the  agency  shall  determine 
whether  to  comply  with  or  to  deny  the  request  and  shall  dispatch  such 
determination  to  the  requester,  unless  an  extension  is  made  under 
paragraph  5.  b. 

b.  In  unusual  circumstances  as  specified  in  this  paragraph,  the 
agency  may  extend  the  time  for  initial  determination  on  a  request  up 
to  a  total  of  ten  days  (excluding  Saturdays,  Sundays,  and  legal  public 
holidays).  Extensions  shall  be  made  by  written  notice  to  the  requester 
which  sets  forth  the  reason  for  the  extension  and  the  date  on  which 
a  determination  is  expected.  As  used  in  this  paragraph  "unusual  cir- 
cumstances" means,  but  only  to  the  extent  nccessaiy  to  the  proper 
processing  of  the  request : 

(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request ;  or 

(2)  the  need  for  consultation  with  another  agency  having  a 
substantial  interest  in  the  determination  of  the  request  or  among 
two  or  more  components  of  the  agency  having  substantial  subject 
matter  interest  therein. 

c.  If  no  determination  has  been  dispatched  at  the  end  of  the  ten-day 
period,  or  the  extension  thereof,  the  requester  may  deem  his  request 
denied,  and  exercise  a  right  of  appeal  in  accordance  with  paragraph 
9.  a.  Wlien  no  determination  can  be  dispatched  within  the  applicable 
time  limit,  the  agency  shall  nevertheless  continue  to  process  the  re- 
quest; on  expiration  of  the  time  limit  the  agency  shall  inform  the  re- 
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quester  of  the  reason  for  the  delay,  of  the  date  on  which  a  detennina- 
tion  may  be  expected,  and  of  his  right  to  treat  the  dehay  as  a  denial  and 
of  the  appeal  rights  provided  by  the  Act.  The  agency  may  ask  the  re- 
quester to  forego  appeal  until  a  determination  is  made. 

6.    Exemptions 

a.  A  requested  record  shall  not  he  withheld  from  inspection  or  copy- 
ing unless  it  both  (1)  comes  within  one  of  the  classes  of  records  ex- 
empted by  D.C.  Law  1-96 ;  and,  (2)  there  is  need  in  the  public  interest 
to  withhold  it. 

b.  The  classes  of  records  authorized  to  be  exempted  from  disclosure 
are  those  which  concern  matters  that  are : 

(1)  Trade  secrets  and  commercial  or  financial  information  ob- 
tained from  outside  the  government,  to  the  extent  that  disclosure 
would  result  in  substantial  harm  to  the  competitive  position  of  the 
person  from  whom  the  information  was  obtained ; 

(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  a  clearly  unwarranted  invasion 
of  personal  privacy ; 

(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would : 

(A)  interfere  with  enforcement  proceedings, 

(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication, 

(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

(D)  disclose  the  identity  of  a  confidential  source  and.  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agenc}^  con- 
ducting a  lawful  national  security  intelligence  investigation, 
confidential  information  furnished  only  by  the  confidential 
source. 

(E)  disclose  investigative  techniques  and  procedures  not 
generally  known  outside  the  government, 

(F)  endanger  the  life  or  physical  safety  of  law  enforce- 
ment personnel ; 

(4)  Inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  an  agency 
in  litigation  with  the  agency ; 

(5)  Test  questions  and  answers  to  be  used  in  future  license, 
employment,  or  academic  examinations,  but  not  previously  admin- 
istered examinations  or  answers  to  questions  thereon ; 

(6)  Information  specifically  exempted  from  disclosure  by  stat- 
ute (other  than  this  section),  provided  that  such  statute: 

(A)  requires  that  the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or 

(B)  establishes  particular  criteria  for  withholding  or 
refers  to  particular  types  of  mattei^  to  be  withlield ;  and 

(7)  Information  specifically  authorized  by  Federal  law  under 
criteria  established  by  a  Presidential  Executive  order  to  be  kept 
secret  in  the  interests  of  national  defense  or  foreign  policy  which 
is  in  fact  properly  classified  pursuant  to  such  Executive  order. 
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c.  Any  reasonably  segregable  portion  of  a  record  shall  be  provided 
to  any  person  requesting  such  record  after  deletion  of  those  portions 
which  are  exempt  under  this  section. 

7.  Responses  to  Requests 

a.  \Ylien  a  requested  record  has  been  identified  and  is  available, 
the  agency  shall  notify  the  requester  as  to  where  and  when  the  record 
is  available  for  inspection  or  copies  will  be  available.  The  notification 
shall  also  advise  the  requester  of  any  applicable  fees. 

b.  A  response  denying  a  written  request  for  a  record  shall  be  in 
writing  and  shall  include : 

(1)  the  identity  of  each  person  responsible  for  the  denial: 

(2)  a  reference  to  the  specific  exemption  or  exemptions  au- 
thorizing the  withholding  of  the  record  with  a  brief  explanation 
of  how  the  exemption  applies  to  the  record  withheld ;  and 

(3)  a  statement  of  the  appeal  rights  provided  by  the  Act. 

c.  If  a  requested  record  cannot  be  located  from  the  information 
supplied  or  is  known  to  have  been  destroyed  or  otherwise  disposed  of, 
the  requester  shall  be  so  notified. 

8.  Fees. 

a.  An  agency  may  establish  and  collect  fees  for  search  and  copies 
commensurate  with  the  actual  cost  of  each  service.  Fees  must  be  estab- 
lished in  accordance  with  the  procedures  outlined  in  Mayor's  Order 
75-257,  December  2,  1975,  concerning  user  fees.  In  the  event  that  no 
specific  fees  are  established  by  an  agency,  charges  for  services  rendered 
in  response  to  information  requests  shall  be  as  follows : 

1.  Searching  for  records,  per  quarter  hour,  after  1st  hour,  by  clerical  per- 

sonnel.  (Maximum  of  $10  for  each  request) $1.50 

2.  Nonroutine  searching,  per  quarter  hour,  by  supervisory  personnel 3.  00 

3.  Copies  made  by  electrostatic  copy  machines.  (Maximum  of  2  copies  will 

be  provided)    .  10 

b.  When  a  response  to  a  request  requires  a  service  for  which  no 
fee  has  been  established,  the  direct  cost  of  such  service  may  be  charged, 
but  only  if  the  requester  has  been  notified  of  such  cost  before  it  is 
incurred. 

c.  Where  it  is  anticipated  that  the  fees  chargeable  under  this  section 
will  amount  to  more  than  $25^  and  the  requester  has  not  indicated  in 
advance  his  willingness  to  pay  fees  as  high  as  are  anticipated,  the  re- 
quester shall  be  notified  of  the  amount  of  the  anticipated  fees  or  such 
portion  thereof  as  can  readily  be  estimated.  The  notification  shall 
offer  the  requester  the  opportunity  to  confer  with  agency  personnel  in 
order  to  reformulate  the  request.  A  request  will  not  be  deemed  to  have 
been  received  until  the  requester  is  notified  of  the  anticipated  cost  and 
agrees  to  bear  it.  In  appropriate  cases  an  agency  may  require  an 
advance  deposit. 

d.  A  charge  of  $1.00  shall  be  made  for  each  certification  of  true  copies 
of  agency  records. 

e.  Search  costs,  not  to  exceed  ten  dollars  for  each  request^  may  he 
imposed  even  if  the  requested  record  cannot  he  located.  No  fees  shall 
be  charged  for  examination  and  review  by  an  agency  to  determine 
whether  a  record  is  subject  to  disclosure. 

f .  Fees  must  be  paid  in  full  prior  to  issuance  of  requested  copies. 
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g.  Remittances  shall  be  in  the  form  either  of  a  personal  check  or  bank 
draft  drawn  on  a  bank  in  the  United  States,  a  postal  money  order,  or 
cash.  Remittance  shall  be  made  payable  to  the  order  of  the  D.C. 
Treasurer  and  mailed  or  otherwise  delivered  to  the  head  of  the  agency. 
The  agency  will  not  assume  responsibility  for  cash  which  is  lost  m 
the  mail. 

h.  A  receipt  for  fees  paid  will  be  given  only  upon  request.  No  refund 
will  be  made  for  services  rendered. 

i.  An  agency  may  waive  all  or  part  of  any  fee  when  it  is  deemed 
to  be  either  in  the  agency's  interest  or  in  the  interest  of  the  public. 

9.  Review  of  Denials 

a.  When  a  request  for  records  has  been  denied  in  whole  or  in  part 
by  an  agency,  the  requester  may  appeal  the  denial  to  the  Mayor  or 
may  seek  immediate  judicial  review  of  the  denial  in  the  Superior 
Court. 

b.  An  appeal  to  the  Mayor  shall  be  in  writing,  and  shall  include  a 
statement  of  the  circumstances,  reasons  or  arguments  advanced  in 
support  of  disclosure,  and  a  copy  of  any  written  denial  issued  under 
paragraph  6.  b.  The  appeal  must  be  filed  with  the  Executive  Secretary, 
D.C,  within  ten  working  days  after  issuance  of  the  written  denial,  or 
after  the  expiration  of  the  applicable  time  limits  without  a  deter- 
mination by  the  agency. 

c.  Unless  the  Mayor  otherwise  directs,  the  Executive  Secretary, 
D.C.  shall  act  on  behalf  of  the  Mayor  on  all  appeals  under  this  section. 

d.  A  written  determination  with  respect  to  the  appeal  shall  be  made 
within  ten  working  days  of  the  filing  of  the  appeal.  If  the  records,  or 
any  segregable  part  thereof,  are  found  to  have  been  improperly  with- 
held, the  Executive  Secretary,  D.C.  shall  order  the  agency  to  make 
them  available.  If  the  agency  continues  to  withhold  the  records, 
the  requester  may  seek  enforcement  of  the  order  in  the  Superior  Court. 

e.  A  denial  in  whole  or  in  part  of  a  request  on  appeal  shall  set  forth 
the  exemption  relied  on,  a  brief  explanation  consistent  with  the  pur- 
pose of  the  exemption  of  how  the  exemption  applies  to  the  records 
withheld,  and  the  reasons  for  asserting  it.  The  denial  shall  also  inform 
the  requester  of  the  right  of  judicial  review. 

f .  If  no  determination  has  been  dispatched  at  the  end  of  the  ten  day 
period,  the  requester  may  deem  his  request  denied,  and  exercise  his 
right  to  judicial  review  of  the  denial. 

10,  Records  Maintained  hy  Agencies 

a.  Each  agency  shall  make  and  maintain  files  containing  all  material 
pertaining  to  each  request  for  information,  including  copies  of  cor- 
respondence. The  material  shall  be  filed  by  individual  request. 

b.  Each  agency  shall  also  maintain  records  permitting  annual  re- 
porting of  the  total  number  of  requests  made  to  the  agency ;  the  num- 
ber of  requests  granted  and,  denied,  in  whole  or  in  part ;  the  number 
of  times  each  exemption  was  invoked  as  the  reason  for  non-disclosure ; 
the  amount  of  fees  collected;  and,  any  other  information  relating  to 
agency  compliance  with  the  terms  of  the  Act. 

c.  Each  agency  shall  maintain  a  file,  open  to  the  public,  which 
shall  contain  copies  of  all  letters  of  denial. 

d.  Where  the  release  of  the  identity  of  the  requester  or  other  iden- 
tifying details  related  to  the  request  would  constitute  a  clearly  un- 
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warranted  invasion  of  personal  privacy,  the  agency  shall  delete  iden- 
tifying details  from  the  copies  of  the  documents  maintained  in  the 
public  file. 

11.  Oversight 

On  or  before  the  30th  day  of  June  of  each  calendar  year,  the  Execu- 
tive Secretary,  D.C.  shall  compile  and  submit  to  the  Council  of  the 
District  of  Columbia,  on  behalf  of  the  Mayor,  a  report  covering  the 
disclosure  activities  of  each  agency  and  of  the  Executive  as  a  whole 
during  the  preceding  calendar  years. 

Interested  persons  may  submit  comments  in  writing  to  Mr.  George 
L.  Jenkins,  Jr.,  Assistant  Director,  Executive  Management  Division, 
Koom  400,  District  Building,  4th  &  E  Streets,  N.W.,  Washington,  D.C, 
20004,  no  later  than  thirty  (30)  days  after  publication  of  this  notice. 


Corporation  Counsel, 
Legal  Counsel  Division, 

January  12, 1978. 

MEMORANDUM,   GOVERNMENT   OF   THE   DISTRICT   OF    COLUMBIA 

LCD  78-326. 

To:  Kenneth  Back,  Director,  Department  of  Finance  and  Revenue. 
From :  Louis  P.  Bobbins,  Principal  Deputy  Corporation  Counsel,  D.C. 
Subject :  Bequest  for  Belease  of  Tax  Delinquency  Lists.  CCO  No.  3631. 

This  is  in  response  to  your  request  for  our  opinion  concerning  the 
authority  of  the  Department  of  Finance  and  Bevenue  to  release  to  the 
press  selected  lists  of  tax  delinquents.  The  circumstances  as  you  relate 
them  are  as  follows : 

Mr.  Phil  Shandler,  a  reporter  for  the  AVashin2:ton  Star,  orally  re- 
quested a  list  of  tax  delinquents  for  the  various  D.C.  taxes.  Mr.  East- 
man, Public  Affairs  Officer,  requested  that  we  meet  with  Mr.  Shandler 
to  discuss  what  might  be  made  available  in  line  with  his  request. 

Mr.  Shandler  was  advised  that  it  was  not  administratively  feasible 
to  provide  him  with  a  complete  list  of  all  tax  delinquents  but  that  we 
would  attempt  to  develop  a  selectiA^e  list  of  some  of  the  larger  business 
and  individual  income  tax  delinquent  accounts. 

After  much  record  searching  and  research,  a  list  of  50  of  the  larger 
business  tax  delinquent  accounts  contained  on  the  Department  of  Fi- 
nance and  Bevenue-s  records  as  of  October  14,  1977  and  a  list  of  25  of 
the  laro^er  individual  income  tax  delinquent  accounts  contained  on  the 
Department  of  Finance  and  Bevenue's  records  as  of  October  14, 1977, 
were  prepared.  Since  these  lists  are,  of  necessity,  selectiA'e  in  nature, 
and  the  names  of  the  companies  and  individuals  have  not  been  re- 
quested under  the  Freedom  of  Information  Act,  your  opinion  is  re- 
quested as  to  whether  or  not  this  Department  can  legally  release  such 
selective  lists  to  the  press  under  the  provisions  of  Section  47-1564c  of 
the  D.C.  Code. 

.As  set  forth  below,  the  lists  in  question  are  not  records  which  the 
Depai-tment  is  prohibited  from  disclosing  by  virtue  of  D.C.  Code  §  47- 
1564c,  and  under  the  terms  of  the  District  of  Columbia  Freedom  of 
Information  Act,  they  may  not  be  withheld. 
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It  is  important  to  emphasize  at  the  outset  that  the  request  must  be 
treated  as  one  made  under  the  Freedom  of  Information  Act,  D.C.  Law 
1-96,  23  D.C.  Re^.  3744,  at  least  for  the  purpose  of  determining 
whether  the  requested  information  may  be  withheld.^ 

Under  that  act,  an  agency's  authority  to  disclose  its  records  ^  is  pre- 
sumed, and  a  requested  record  must  be  released  unless  it  falls  within 
one  of  the  seven  specific  exemptions  to  the  act.  Even  then,  unless  dis- 
closure is  prohibited  by  law,  an  agency  may  not  withhold  a  record 
unless  disclosure  is  demonstrably  not  in  the  public  interest.^ 

There  is  no  statutory  exemption  Avhich  would  authorize  the  with- 
holding of  the  delinquency  lists.  Although  the  act  provides  an  exemp- 
tion for  information  specifically  exempted  from  disclosure  by  another 
statutory  provision,  D.C.  Code,  §  47-1564c  does  not  qualify  as  such  a 
provision  with  respect  to  the  delinquency  lists.  The  text  of  the  excep- 
tion is  as  follows: 

Section  204.    (a)   The  following  matters  may  be  exempt 
from  disclosure  under  the  provisions  of  this  title : 

(6)  Information  specifically  exempted  from  disclosure 
by  statute  (other  than  this  section),  provided  that  such 
statute — 

*  (A)  requires  that  the  matters  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no  discretion  on 
the  issue,  or 

( B)  establishes  particular  criteria  for  withholding 
or  refers  to  particular  types  of  matters  to  be 
withheld. 

As  indicated  in  the  referenced  opinion  of  the  Corporation  Counsel 
dated  February  25, 1975,  the  release  of  the  tax  delinquency  lists  is  not 
prohibited  by  section  47-1564c.  Thus  the  Freedom  of  Information  Act 
exemption  is  inapplicable. 

The  Department  has  expressed  one  further  concern  regarding  the 
release  of  these  lists,  which  were  prepared  in  October,  1977.  That  is, 
that  in  the  intervening  period  some  or  all  of  the  listed  deficiencies  may 
have  been  paid.  My  recommendation  is  that  the  Department  empha- 
size on  the  documents  that  the  lists  represent  tax  delinquent  accounts 
as  of  the  October  date.  The  Department  could,  of  course,  update  the 
lists  by  way  of  addenda. 


1  The  draft  regulations  governing  executive  department  implementation  of  the  act  pro- 
vide in  paragraph  4(a)  as  follows:  "A  request  for  a  record  of  an  agency  may  be  made 
orally  or  in  writing  and  shall  be  directed  to  the  particular  agency.  Although  oral  requests 
may  be  honored,  a  requester  may  be  asked  to  submit  in  writing  a  request  for  records  not 
customarily  made  availal)le.  Any  written  request  for  records  covered  by  these  regulations 
shall  be  deemed  to  be  a  request  for  records  pursuant  to  the  Act  whether  or  not  the  Act  is 
mentioned  in  the  request  .   .   ."  (Emi)hasis  added.) 

2  The  Freedom  of  Information  Act  applies  to  existing  records  of  an  agency,  and  does  not 
require  an  agency  to  create  records  by  compiling  items  from  separate  files  as  was  done  by 
the  Department  in  the  development  of  the  tax  delinquent  lists.  Once  a  record  has  been 
created,  however,  it  becomes  subject  to  disclosure. 

3  This  policv  in  favor  of  discretionary  disclosure  is  embodied  in  paragraph  2  of  the  draft 
regulations.  Further,  any  denial  of  disclosure  of  a  record  must  contain  a  statement  of  the 
public  interest  considerations  which  establish  the  need  for  withholding  the  record. 
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Government  of  the  District  of  Columbia, 

Corporation  Counsel, 

January  17^  1978, 


To  :  Heads  of  Departmetns  and  Agencies 

Originator :  Louis  F.  Bobbins,  Acting  Corporation  Counsel,  D.C. 

Subject :  D.C.  Freedom  of  Information  Act. 

Final  regulations  governing  executive  department  and  subordinate 
agency  implementation  of  the  D.C.  "Freedom  of  Information  Act"  are 
scheduled  for  publication  in  the  D.C.  Register  on  January  27,  1978. 
Although  the  law  has  been  in  effect  for  over  nine  months,  there  have 
been  relatively  few  requests  for  information.  This  Office  expects  the 
frequency  of  requests  to  increase  greatly  in  coming  weeks.  If  it  has 
not  already  been  done,  each  agency  head  should  promptly  designate 
an  individual  to  serve  as  information  officer  for  tnat  agency.  The-  in- 
formation officer  and  other  key  agency  personnel  should  familiarize 
themselves  v^ith  the  disclosure  law,  and  with  the  regulations. 

The  major  features  of  the  law  are  outlined  below : 

1.  Disclosure  Law^  Policy  and  General  Principles.  The  District  of 
Columbia  Freedom  of  Information  Act  prohibits  withholding  of  rec- 
ords except  those  which  fall  within  one  of  seven  specific  exemptions 
set  forth  in  the  legislation.  Furthennore,  it  is  the  policy  of  the  District 
Government  that  records  exempted  from  mandatory  disclosure  will 
be  made  available  unless  disclosure  is  prohibited  by  law  or  is  not  in  the 
public  interest. 

The  provisions  of  the  FOIA  apply  to  all  requests  for  records,  even 
if  the  FOIA  is  not  cited  in  support  of  the  request.  Although  oral  re- 
quests may  be  honored,  an  agency  may  ask  an  individual  to  submit  in 
writing  a  request  for  records  not  ordinarily  made  available. 

The  FOIA  applies  to  existing  records  of  an  agency.  The  FOIA 
does  not  require  an  agency  to  compile  information  which  has  never 
been  recorded,  to  create  records  by  compiling  selected  items  from 
separate  files,  or  to  create  records  to  provide  such  data  as  ratios, 
proportions,  percentages,  and  comparisons. 

2.  Time  Limits.  The  FOIA  contains  stringent  time  limitations  for 
agency  action  on  a  request.  Apart  from  unusual  circumstances  defined 
by  the  FOIA,  an  agency  must  respond  to  a  request  within  ten  working 
days  of  receipt.  Failure  to  comply  with  the  ten-day  time  period  con- 
stitutes a  denial  of  the  request  and  entitles  the  requester  to  appeal 
either  to  the  Mayor  or  directly  to  the  Superior  Court. 

3.  Denials.  A  denial  of  an  information  request  must  be  in  writing 
and  contain  the  specific  reasons  for  the  denial,  including  the  particu- 
lar exemption  relied  upon,  a  statement  of  the  appeal  rights  provided 
by  the  act,  and  the  identity  of  each  person  responsible  for  the  denial. 
Because  of  the  policy  favoring  discretionary  disclosure  of  otherwise 
exempt  material,  each  denial  must  also  include  a  statement  of  the 
public  interest  considerations  establishing  the  need  for  withholding 
the  record. 

•  4.  Fees.  The  act  permits  the  imposition  of  fees  not  to  exceed  the 
actual  cost  of  searching  for  or  making  copies  of  records,  but  sets  a 
maximum  search  fee  of  $10.00  per  request.  The  regulations  include  a 
uniform  schedule  of  common  fees.  The  direct  cost  of  services  or  ma- 
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terials  other  than  those  listed  may  be  charged  if  the  requester  has 
been  notified  of  the  cost  before  it  was  incurred.  The  fee  wliicli  the 
government  may  charge  for  copies  is  limited  to  the  mechanical  cost 
of  reproductions,  i.e.,  a  charge  which  does  not  reflect  the  personnel 
cost  of  having  the  copy  made. 

5.  Recordkeeping.  The  FOIA  requires  the  Mayor  to  submit  to  the 
Council  an  annual  report  on  the  disclosure  activities  of  each  agency 
and  of  the  executive  branch  as  a  whole.  The  regulations  thus  set  forth 
specific  types  of  information  required  to  be  maintained  on  disclosure 
activities.  Reports  on  a  year's  activities  are  due  to  the  Executive 
Secretary  no  later  than  March  31  of  the  following  year. 

It  is  expected  that  the  disclosure  law,  once  its  provisions  are  more 
widely  known,  will  have  a  tremendous  impact  upon  the  District 
Government.  No  small  part  of  this  impact  will  be  fiscal,  despite  the 
statement  of  the  Council  to  the  contrary.  Agencies  must  maintain  rec- 
ords which  will  permit  the  executive  branch  to  document  the  absorbed 
cost  of  compliance  with  the  terms  of  the  legislation. 

The  Freedom  of  Information  Act  places  primary  responsibility  for 
responding  to  a  request  upon  the  agency  or  department  to  which  the 
request  is  directed.  Each  agency  will  have  to  assume  the  burden  of 
everyday  compliance  with  its  provisions.  As  the  scope  of  the  act  is 
quite  broad,  and  the  policy  in  favor  of  disclosure  so  broad,  there  should 
be  few  denials  of  requests  for  records.  Further,  this  Office  will  not 
defend  freedom  of  information  suits,  even  if  the  requested  record  is 
exempt  from  mandatory  disclosure,  unless  disclosure  would  be  demon- 
strably harmful  to  the  agency.  Thus,  as  is  set  forth  in  Mayor's  Memo- 
randum 77-175,  dated  October  24,  1977,  this  Office  will  become 
involved  in  advising  an  agency  with  respect  to  a  request  only  if  (a) 
this  Office  is  advised  of  the  request  under  a  written  memorandum 
signed  by  the  agency  head  within  four  days  of  the  agency's  receipt  of 
the  request ;  and  (b)  the  memorandum  is  accompanied  by  the  requested 
record,  refers  to  the  specific  exemption  that  arguably  authorizes  the 
withholding,  and  sets  forth  in  detail  the  reasons  in  support  of  the 
conclusion  to  withhold  the  record. 

The  District  of  Columbia  Bar  has  scheduled  a  continuing  education 
program  on  the  act  on  February  14, 1978,  from  6 :30  p.m.  to  9 :30  p.m. 
at  the  Capital  Hilton.  Agency  employees  with  FOIA  responsibility 
should  be  encouraged  to  attend  this  free  program. 

Any  questions  regarding  freedom  of  information  matters  should  be 
directed  to  the  attention  of  Assistant  Corporation  Counsel  Joy  A. 
Chapper,  Special  Assistant  to  the  Corporation  Counsel. 


Government  of  the  District  of  Columbia, 

Office  of  the  Corporation  Counsel, 

Washington,  D.C.,  January  19, 1978. 
Memorandum  to :  Heads  of  Independent  Agencies. 
From :  Louis  P.  Robbins,  Acting  Corporation  Counsel,  D.C. 
Subject :  The  D.C.  Freedom  of  Information  Act. 

On  March  29,  1977,  the  D.C.  Freedom  of  Information  Act  became 
effective.  Fnlike  the  freedom  of  In  format  ion  provisions  contained  in 
Mayor's  Order  76-109,  this  act  applies  to  independent  as  well  as  sub- 
ordinate agencies  of  the  District. 


290 

Draft  regulations  governing  implementation  of  the  act  were  pub- 
lished in  the  D.C.  Register  on  November  18,  1977,  24  D.C.  Reg.  3894. 
Final  regulations  are  scheduled  for  publication  in  the  Register  on 
January  27,  1978.  These  regulations,  however,  will  apply  only  to  sub- 
ordinate agencies  of  the  executive  branch. 

Independent  agencies  are  responsible  for  and  must  promulgate  their 
own  regulations.  Those  agencies  which  have  not  done  so  should 
promptly  begin  the  preparation  of  appropriate  regulations.  The  regu- 
lations promulgated  for  subordinate  agencies  should  be  useful  as  a 
model. 

Assistant  Corporation  Counsel  Joy  A.  Chapper,  Special  Assistant 
to  the  Corporation  Counsel,  is  available  to  assist  independent  agency 
staff  in  these  matters. 

[January  27,  1978] 

District  of  Columbia  Government — Freedom  of  Information 

Regulations 

On  November  18,  1977,  a  notice  of  proposed  rulemaking,  together 
with  a  copy  of  the  text  of  the  regulation,  was  published  in  the  D.C. 
Register.  (23  D.C.  R.  3894  et  seq.)  The  text  of  the  final  regulation 
appears  below,  and  is  effective  immediately. 

1.    PURPOSE  and   application 

This  contains  the  rules  and  procedures  to  be  followed  by  all  agen- 
cies, offices,  and  departments  (hereinafter  "agency")  of  the  District  of 
Columbia  Government  which  are  subject  to  the  administrative  control 
of  the  Mayor  in  implementing  the  Freedom  of  Information  Act,  D.C. 
Law  1-96, 23  D.C.  R.  3744  (1977) .  For  the  purpose  of  these  regulations 
"agency"  includes  the  Office  of  the  Mayor. 

Employees  may,  however,  continue  to  furnish  to  the  public,  in- 
formally and  without  compliance  with  these  procedures,  information 
and  records  which  they  customarily  furnish  in  the  regular  perform- 
ance of  their  duties  prior  to  enactment  of  D.C.  Law  1-96. 

2.  statement  of  policy 

The  policy  of  the  District  of  Columbia  Government  is  one  of  full 
and  responsible  disclosure  of  its  identifiable  records  consistent  with 
the  provisions  of  D.C.  Law  1-96.  All  records  not  exempt  from  disclo- 
sure will  be  made  available.  Moreover,  records  exempt  from  manda- 
tory disclosure  will  be  made  available  as  a  matter  of  discretion  when 
disclosure  is  not  prohibited  by  law  or  is  not  against  the  pubic  interest. 

3.  agency  responsibility 

The  ultimate  responsibility  for  responding  to  requests  for  records 
of  an  agency  is  vested  in  the  agency  head.  Each  agency  head  may 
designate  an  individual  as  the  information  officer  of  the  agency  and 
may  delegate  to  that  individual  the  authority  to  grant  and  deny 
requests. 
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4.    REQUESTS    FOR    RECORDS 


a.  A  request  for  a  record  of  an  agency  may  be  made  orally  or  in 
writing  and  shall  be  directed  to  the  particular  agency.  Although  oral 
requests  may  be  honored,  a  requester  may  be  asked  to  submit  in  writ- 
ing a  request  for  records  not  customarily  made  available.  Any  writ- 
ten request  for  records  covered  by  these  regulations  shall  be  deemed  to 
be  a  request  for  records  pursuant  to  the  Act  whether  or  not  the  Act 
is  mentioned  in  the  request.  When  a  request  is  made  in  writing,  both 
the  envelope  and  the  letter  should  clearly  indicate  that  the  subject 
is  a  freedom  of  information  request. 

b.  A  request  should  reasonably  describe  the  desired  record.  Where 
possible,  specific  information  regarding  dates,  files,  titles,  file  designa- 
tion, etc.  should  be  supplied. 

c.  Where  the  information  supplied  by  the  requester  is  not  sufficient 
to  permit  the  identification  and  location  of  the  record  by  the  agency 
without  an  unreasonable  amount  of  effort,  the  requester  will  be  con- 
tacted and  asked  to  supply  the  necessary  information.  Every  reason- 
able effort  shall  be  made  by  the  agency  to  assist  in  the  identification 
and  location  of  requested  records. 

5.    TIME    LIMITATIONS 

a.  Within  ten  days  (excluding  Saturdays,  Sundays,  and  legal  pub- 
lic holidays)  of  the  receipt  of  a  request,  the  agency  shall  determine 
whether  to  comply  with  or  to  deny  the  request  and  shall  dispatch  such 
determination  to  the  requester,  unless  an  extension  is  made  under 
paragraph  5.b. 

b.  In  unusual  circumstances  as  specified  in  this  paragraph,  the 
agency  may  extend  the  time  for  initial  determination  on  a  request  up 
to  a  total  of  ten  days  (excluding  Saturdays,  Sundays,  and  legal  pub- 
lic holidays).  Extensions  shall  be  made  by  written  notice  to  the  re- 
quester which  sets  forth  the  reason  for  the  extension  and  the  date  on 
which  a  determination  is  expected.  As  used  in  this  paragraph  "unusual 
circumstances"  means,  but  only  to  the  extent  necessary  to  the  proper 
processing  of  the  request : 

(1)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request ;  or 

(2)  the  need  for  consultation  with  another  agency  having  a 
substantial  interest  in  the  determination  of  the  request  or  among 
two  or  more  components  of  the  agency  having  substantial  subject 
matter  interest  therein. 

c.  If  no  determination  has  been  dispatched  at  the  end  of  the  ten- 
day  period,  or  the  extension  thereof,  the  requester  may  deem  his 
request  denied,  and  exercise  a  right  of  appeal  in  accordance  with 
paragraph  9.  a.  When  no  determination  can  be  dispatched  within  the 
applicable  time  limit,  the  agency  shall  nevertheless  continue  to  proc- 
ess the  request;  on  expiration  of  the  time  limit  the  agency  shall  infoiTu 
the  requester  of  the  reason  for  the  delay,  of  the  date  on  which  a  deter- 
mination may  be  expected,  and  of  his  right  to  treat  the  delay  as  a 
denial  and  of  the  appeal  rights  provided  by  the  Act.  The  agency  may 
ask  the  requester  to  forego  appeal  until  a  determination  is  made. 
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6.    EXEMPTIOJfS 

a.  A  requested  record  shall  not  be  withheld  from  inspection  or  copy- 
ing unless  it  both  (1)  comes  within  one  of  the  classes  of  records  ex- 
empted by  D.C.  Law  1-96;  and  (2)  there  is  need  in  the  public  interest 
to  withhold  it. 

b.  The  classes  of  records  authorized  to  be  exempted  from  disclosure 
are  those  which  concern  matters  that  are : 

(1)  Trade  secrets  and  commercial  or  financial  information  ob- 
tained from  outside  the  government,  to  the  extent  that  disclosure 
would  result  in  substantial  harm  to  the  competitive  position  of 
^he  person  from  whom  the  information  was  obtained ; 

(2)  Information  of  a  personal  nature  where  the  public  disclo- 
sure thereof  would  constitute  a  clearly  unwarranted  invasion  of 
personal  privacy ; 

(3)  Investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would : 

(A)  interfere  with  enforcement  proceedings, 

(B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  im- 
partial adjudication, 

(C)  constitute  an  unwarranted  invasion  of  personal 
privacy, 

(D)  disclose  the  identity  of  a  confidential  source  and,  in 
the  case  of  a  record  compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation,  or  by  an  agency  con- 
ducting a  lawful  national  security  intelligence  investigation, 
confidential  information  furnished  only  by  the  confidential 
source, 

(E)  disclose  investigative  techniques  and  procedures  not 
generally  know  outside  the  government, 

(F)  endanger  the  life  or  physical  safety  of  law  enforce- 
ment personnel ; 

(4)  Inter- agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  a 
agency  in  litigation  with  the  agency, 

(5)  Test  questions  and  answers  to  be  used  in  future  license,  em- 
ployment, or  academic  examinations,  but  not  previously  adminis- 
tered examinations  or  answers  to  questions  thereon ; 

(6)  Information  specifically  exempted  from  disclosure  by  stat- 
ute (other  than  tliis  section) ,  provided  that  such  statute : 

(A)  requires  that  the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or 

(B)  establishes  particular  criteria  for  withholding  or  re- 
fers to  particular  types  of  matters  to  be  withheld;  and 

(7)  Information  specifically  authorized  by  Federal  law  imder 
criteria  established  by  a  Presidential  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or  foreififn  policy  which 
is  in  fact  properly  classified  pursuant  to  such  Executive  order. 

C.  Any  reasonably  segregable  portion  of  a  record  shall  be  provided 
to  any  person  resquesting  such  record  after  deletion  of  those  por- 
tions which  are  exempt  under  this  section. 
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7.    RESPONSES    TO    REQUESTS 

a.  When  a  requested  record  has  been  identified  and  is  available,  the 
agency  shall  notify  the  requester  as  to  where  and  when  the  record  is 
available  for  inspection  or  copies  will  be  available.  The  notification 
shall  also  advise  the  requester  of  any  applicable  fees. 

b.  A  response  denying  a  written  request  for  a  record  shall  be  in  writ- 
ing and  shall  include : 

(1)  the  identity  of  each  person  responsible  for  the  denial; 

(2)  a  reference  to  the  specific  exemption  or  exemptions  author- 
izing the  withholding  of  the  record  with  a  brief  explanation  of 
how  each  exemption  applies  to  the  record  withheld  and  a  state- 
ment of  the  public  interest  considerations  which  establish  the 
need  for  withholding  the  record.  Where  more  than  one  record  has 
been  requested  and  is  being  withheld,  the  foregoing  information 
shall  be  provided  for  each  record  withheld;  and 

(3)  a  statement  of  the  appeal  rights  provided  by  the  Act. 

c.  If  a  requested  record  cannot  be  located  from  the  information  sup- 
plied or  is  known  to  have  been  destroyed  or  otherwise  disposed  of,  the 
requester  shall  be  so  notified. 

8.  FEES 

a.*  Charges  for  services  rendered  in  response  to  information  requests 
shall  be  as  follows : 

1.  Searching  for  records,  per  quarter  hour,  after  1st  hour,  by  clerical  per- 

sonnel. (Maximum  of  $10  for  each  request) $1.  50 

2.  Nonroutine  searching,  per  quarter  hour,  by  supervisory  personnel.  (Max- 

imum of  $10  for  each  request) 3.00 

3.  Copies  made  by  electrostatic  copy  machines.  (Maximum  of  2  copies  will 

be   provided) .  05 

b.  When  a  response  to  a  request  requires  services  or  materials  for 
which  no  fee  has  been  established,  the  direct  cost  of  such  services  or 
materials  to  the  Government  may  be  charged,  but  only  if  the  requester 
has  been  notified  of  such  cost  before  it  is  incurred. 

c.  Where  an  extensive  number  of  documents  are  identified  and  col- 
lected in  response  to  a  request  and  the  requester  has  not  indicated  in 
advance  his  willingness  to  pay  fees  as  high  as  are  anticipated  for  copies 
of  the  documents,  the  agency  shall  inform  the  requester  that  the  docu- 
ments are  available  for  inspection  and  for  subsequent  copying  at  the 
established  rate. 

d.  A  charge  of  $1.00  shall  be  made  for  each  certification  of  true 
copies  of  agency  records. 

e.  Search  costs,  not  to  exceed  ten  dollars  for  each  request,  may  be 
imposed  even  if  the  requested  record  cannot  be  located.  Xo  fees  shall  be 
charged  for  examination  and  review  by  an  agency  to  determine  whether 
a  record  is  subject  to  disclosure. 

f .  Fees  must  be  paid  in  full  prior  to  issuance  of  requested  copies. 

g.  Remittances  shall  be  in  the  form  either  of  a  personal  check  or 
bank  draft  drawn  on  a  bank  in  the  United  States,  a  postal  monev  order, 
or  cash.  Remittance  shall  be  made  payable  to  the  order  of  the  D.C. 
Treasurer  and  mailed  or  otherwise  delivered  to  the  head  of  the  agency. 
The  agency  will  not  assume  responsibility  for  cash  which  is  lost  in  the 
mail. 
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h.  A  receipt  for  fees  paid  will  be  given  only  upon  request.  No  refund 
will  be  made  for  services  rendered. 

i.  An  agency  may  waive  all  or  part  of  any  fee  when  it  is  deemed  to 
be  either  in  the  agency's  interest  or  in  the  interest  of  the  public. 

9.  REVIEW  OF  DENIALS 

a.  When  a  request  for  records  has  been  denied  in  whole  or  in  part  by 
an  agency,  the  requester  may  appeal  the  denial  to  the  Mayor  or  may 
seek  immediate  judicial  review  of  the  denial  in  the  Superior  Court. 

b.  An  appeal  to  the  Mayor  shall  be  in  writing,  and  shall  include  a 
statement  of  the  circumstances,  reasons  or  argmnents  advanced  in  sup- 
port of  disclosure,  and  a  copy  of  any  written  denial  issued  under  para- 
graph 6.  b. 

c.  Unless  the  Mayor  otherwise  directs,  the  Executive  Secretary  shall 
act  on  behalf  of  the  Mayor  on  all  appeals  under  this  section,  except  that 
in  the  case  of  an  initial  denial  by  the  Executive  Secretary,  the  Mayor 
or  his  designee  shall  act  on  the  appeal. 

d.  A  Avritten  determination  with  respect  to  an  appeal  shall  be  made 
within  ten  Avorking  days  of  the  filing  of  the  appeal.  If  the  records,  or 
any  segregable  part  thereof,  are  found  to  have  been  improperly  with- 
held, the  Executive  Secretary,  D.C.  shall  order  the  agency  to  make 
them  available.  If  the  agency  continues  to  withhold  the  records,  the 
requester  may  seek  enforcement  of  the  order  in  the  Su}>erior  Court. 

e.  A  denial  in  whole  or  in  part  of  a  request  on  appeal  shall  set  forth 
the  exemption  relied  on,  a  brief  explanation  consistent  with  the  pur- 
pose of  the  exemption  of  how  the  exemption  applies  to  the  records 
withheld,  and  the  reasons  for  asseiting  it.  The  denial  shall  also  inform 
the  requester  of  the  right  of  judicial  revieAV. 

f .  If  no  determination  has  been  dispatched  at  the  end  of  the  ten-day 
period,  the  requester  may  deem  his  request  denied,  and  exercise  his 
right  to  judicial  review  of  the  denial. 

10.    RECORDS    MAINTAINED    BY   AGENCIES 

a.  Each  agency  shall  make  and  maintain  records  pertaining  to  each 
request  for  information,  including  copies  of  correspondence.  The  mate- 
rial shall  be  filed  by  individual  request. 

b.  Each  agency  shall  maintain  a  file,  open  to  the  public,  which  shall 
contain  copies  of  all  letters  of  denial. 

c.  Where  the  release  of  the  identity  of  the  requester  or  other  iden- 
tifying details  related  to  the  request  would  constitute  a  clearly  unwar- 
rant/cd  invasion  of  personal  ])rivacy,  the  agencv  shall  delete  identify- 
ing details  from  the  copies  of  the  documents  maintained  in  the  public 
files. 

d.  Each  agency  shall  also  maintain  records  })ermitting  annual  re- 
porting of  the  following : 

( 1 )  total  number  of  requests  made  to  the  agency ; 

(2)  tlie  number  of  requests  granted  and  denied,  in  whole  or  in 
part; 

(3)  the  number  of  times  each  exem})tion  was  invoked  as  the 
basis  for  non-disclosure ; 

(4)  the  names  and  titles  or  ])ositions  of  each  ]K^rson  responsible 
for  the  denial  of  records  and  the  number  of  instances  each  person 
was  involved  in  a  denial ;  and 
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(5)  the  amount  of  fees  collected,  and  the  amount  of  fees  for 
duplication  and  search  waived  by  the  agency. 
On  or  before  the  31st  day  of  March  of  eacli  calendar  year,  each  agency 
shall  compile  and  submit  to  the  Executive  Secretary  its  repoit  on  the 
above  and  on  other  matters  relating  to  agency  compliance  with  the 
terms  of  the  Act. 

e.  With  respect  to  appeals  under  paragraph  0,  the  Executive  Secre- 
tary shall  maintain  records  reflecting  the  number  of  appeals  taken,  the 
results  of  the  appeals,  and  the  number  of  times  each  exemption  was 
invoked  as  the  basis  for  non-disclosure. 

11.    OVERSIGHT 

On  or  before  the  30th  day  of  June  of  each  calendar  year,  the  Execu- 
tive Secretary,  D.C.  shall  compile  and  submit  to  the  Council  of  the 
District  of  Columbia,  on  behalf  of  the  Mayor,  a  repoit  covering  the 
disclosure  activities  of  each  agency  and  of  the  Executive  as  a  whole 
during  the  preceding  calendar  year. 


Government  of  the  District  of  Columbia, 

Administrative  Issuance  System, 

Aj)Hll2,1978. 

mayor's  order  7  8-7  4 

Subject :  Freedom  of  Information  Act  (FOIA)  Disclosure  Officers. 
Originating  Agency:  Office  of  Budget  and  Management  Systems. 
By  virtue  of  the  authority  vested  in  me  by  Section  422(11)  of  the 
District  of  Columbia  Self-Govemment  and  Governmental  Reorgani- 
zation Act  of  1973  (D.C.  Code  Section  1-162(11)  (Supp.  IV  1977)), 
it  is  hereby  ordered  that : 

Each  Department  or  Agency  head  shall  forward  to  the  Exec- 
utive Secretary,  D.C,  Office  of  the  Secretariat,  the  name, 
position  title,  address,  and  telephone  number  of  the  indi- 
viduals) designated  as  the  agency  Freedom  of  Information 
Act  (FOIA)  Disclosure  Officer  (s)  pursuant  to  section  3  of 
the  Executive  Freedom  of  Information  Regulations,  24,  D.  C. 
Reg.  6211  (1978). 

This  Order  shall  be  effective  immediately. 

Walter  E.  Washington,  Mayor. 
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VI.  POST-ENACTMENT  LEGAL  ANALYSIS 


EkCneedomof 
liilomiatioii  Act 


By  Larry  P.  Ellsworth 

If  you  operated  a  business,  would  you  con- 
tinue to  employ,  and  give  yearly  raises  to,  a 
staff  that  allowed  you  only  selective  access 
to  the  records  of  that  business'  Would  you 
continue  to  deposit  money  in  a  bank  that 
refused  to  let  you  see  your  own  bank  state- 
ment' Until  recently,  District  of  Columbia 
taxpayers  tolerated  just  such  a  situation  in 
their  local  govemment  Before  March  29, 
1977,  when  the  DC.  Freedom  of  Informa- 
tion Act  (FOIA)  took  effect,  citizens  of  the 
District  had  no  statutorily  enforceable  right 
of  access  to  records  of  the  District  govem- 
ment. 

DC  Law  1-96,  the  DC.  FOIA,  provides 
that  any  person  has  a  right  to  inspect  and, 
if  he  or  she  wishes,  to  make  copies  of  any 
record  in  the  possession  of  any  executive 
agency  of  the  District  of  Columbia  Govem- 
ment, subject  to  seven  specific  exceptions. 
The  Act  is  patterned  after  the  Federal  Free- 
dom of  Information  Act,  5  U.S.C.  §552,  as 
amended,  and  replaces  a  weaker  Mayor's 
Order  No.  76-109  (May  4,  1976),  which  few 
people  within  or  without  the  D.C.  Govem- 
ment knew  existed  It  covers  records  of  the 
Mayor,  the  Department  of  Human  Re- 
sources, the  Metropolitan  Police  Depart- 
ment, the  School  Board  and  the  Board  of 
Zoning  Adjustment,  to  name  a  few  It  does 
not  cover  records  of  the  City  Council  or  the 
Judiciary 

The  D  C.  FOIA  makes  accessible  much 
Information  that  is  essential  to  the  electorate 
in  determining  whether  District  officials  are 
acting  in  the  best  interests  of  the  Distnct's 
residents.  For  example,  a  person  may  want 
to  determine  whether  certain  campaign  rec- 
ords have  been  filed  as  required  by  law;  what 
action  was  taken  by  the  school  board  on  a 
proposed  curriculum  change;  the  names  of 
doctors,  lawyers,  security  guards,  or  others 
licensed  by  the  city;  who  received  a  particular 
contract  to  do  work  for  the  city;  or  what  de- 
cision was  made  on  an  application  for  a  zon- 
ing change 

Racial,  ethnic,  women's,  and  similar 
groups  may  seek  information  on  affirmative 
action  plans  to  combat  employment  dis- 
crimination Labor  unions  may  seek  data  on 
the  safety  conditions  where  their  members 
work  Environmental  groups  may  use  the  Act 
in  an  effort  to  Icam  of  projected  pollution 


Larry  P  Ellsworth  is  Counsel  to  the  Senate  Select 
Committee  on  Ethics-Korean  Inquiry:,  and  Chair 
person  of  the  DC  Bar's  Division  on  Administratiue 
Low  and  Practice  He  was  Chairperson  of  the 
Committee  on  Access  to  Govemment  /n/omioflon 
iirhen  i(  presented  lis  uieu«  on  the  bill  that  became 
the  D  C  Freedom  of  Infonmation  Act 
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control  programs  or  proposed  new  high- 
ways. A  welfare  rights  group  may  obtain 
DHR's  guidelines  on  eligibility  for  food 
stamps  or  aid  to  families  with  dependent 
children  A  consumer  organization  may  seek 
consumer  complaint  letters  or  inspection 
reports  on  restaurants,  nursing  homes  or 
apartment  buildings. 

The  Act  can  also  assist  individuals  who 
need  a  document  for  personal  reasons.  It 
may  be  a  birth,  marriage,  or  death  certif- 
icate, a  copy  of  a  past  year's  tax  retum,  a 
personnel  file,  a  parole  record,  or  an  investi- 
gation file  kept  by  the  police  department. 
The  DC  FOIA  provides  a  simple  procedure 
for  seeking  access  to  aD  of  these  records, 
which  is  not  dependent  either  on  who  one 
knows  or  on  one's  need  to  know. 

How  to  Make  a  Request  to  an  Agency 

To  make  a  request  for  a  record  under  the 
DC  FOIA,  a  requester  need  only  "reason- 
ably describ[e]"  the  records  he  or  she  seeks 
in  a  letter  to  the  agency  that  retains  these 
records,  or  to  the  Mayor's  office  if  the  records 
are  retained  there  (§202(c))  While  a  re- 
quester should  give  as  clear  a  description  as 
possible  of  the  records  sought,  the  DC. 
FOIA  does  not  require  that  a  document's 
name,  title  or  file  number  be  furnished  All 
that  is  required  is  a  reasonably  sufficient 
description,  such  that  a  govemment  em- 
ployee who  is  familiar  with  the  agency's 
files  can  locate  the  records  sought.  For 
example,  it  is  sufficient  to  request  access  to 
the  most  recent  sanitation  inspection  report 
compiled  by  the  D  C  Consumer  Health  Ser- 
vices on  a  particular  restaurant,  identified  by 
name  and  address  Likewise,  if  someone 
wants  to  learn  the  scope  of  a  particular  Dis- 
trict program,  he  or  she  might  request  the 
agency  in  charge  of  it  to  grant  access  to  those 
documents  that  establish  and  describe  the 
purposes  of  that  program  A  request  must 
always  be  for  documentary  materials  which 
contain  the  information  sought,  rather  than 
for  the  information  itself,  because  the  DC. 
FOIA  applies  only  to  existing  records,  and 
does  not  require  an  agency  to  compile  infor- 
mation which  has  never  been  recorded 

While  not  required,  it  is  advisable  to  spe- 
cifically state  that  the  request  is  made  pur- 
suant to  the  DC  Freedom  of  Information 
Act  (DC  l^wl-96)  It  may  also  help  to  write 
"Freedom  of  Information  Request"  (or  "Ap- 
peal")  on  the  envelope  and  on  the  lop  of 
the  letter  With  two  exceptions,  noted  below, 
a  requester  does  not  have  to  state  the  reasons 
for  the  request,  and  govemment  employees 
have    no  right   to   ask  for   those    reasons. 


It  is  generally  irrele 
vant  whether  the 
documents  are  also 
available  elsewhere 

Within  ten  working 
days  of  receipt  of  the 
request  (I  e.,  days 
other  than  Saturdays, 
Sundays,  and  legal  public  holidays),  an 
agency  is  required  either  to  make  the  re- 
quested records  available  or  to  notify  the 
requester  that  it  has  determined  not  to  make 
the  records  available  and  to  state  the  reasons 
for  that  determination,  including  the  specific 
disclosure  exception  which  it  contends  is  ap- 
plicable (§§202(c)  and  203(a)).  The  agency 
must  also  explain  the  requester's  right  to 
appeal  (§203(a){3)).  In  certain  "unusual  cir- 
cumstances." which  are  specifically  enum- 
erated in  the  Act,  an  agency  may  upon  notice 
to  the  requester  extend  the  time  for  respond- 
ing, but  no  extension  or  extensions  may 
exceed  ten  additional  working  days  (§202 
(d)),  for  a  total  of  twenty  working  days. 

Appeal  to  the  Mayor 

If  an  initial  request  to  an  agency  or  the 
Mayor's  office  is  denied,  it  is  necessary  to 
appeal  to  the  Mayor  (§207(a)).  If  there  is  no 
decision  on  the  initial  request  within  the  time 
specified  by  the  Act,  then  the  requester  may 
either  appeal  to  the  Mayor  or  go  directly  to 
court  (§202(e))  An  administrative  appeal  is 
generaUy  preferable.  The  Mayor  must  make 
a  final  determination  within  ten  working  days 
of  receipt  of  the  appeal  on  whether  the  re- 
quested records  may  properly  be  withheld 
(§207(a)) 

Fees  and  Fee  Waivers 

The  fees  charged  by  the  Mayor  or  agency 
may  not  exceed  the  actual  cost  of  searching 
for  and  making  copies  of  records,  if  the  re- 
quester seeks  copies  (1202(b))  Moreover, 
in  no  instance  may  the  search  charge  exceed 
$10  for  a  request  made  at  one  time  to  one 
agency,  no  matter  how  many  records  are  in- 
volved (§202(b)).  No  fees  may  be  charged 
for  examination  and  review  to  determine 
whether  requested  records  will  be  disclosed 
(§202(b)).  Finally,  the  Mayor  or  agency  may 
waive  or  reduce  fees  whenever  furnishing 
the  information  can  be  considered  as  pri- 
marily benefiting  the  general  public  (§202 
(b)).  Thus,  when  seeking  a  waiver,  a  re- 
quester may  wish  to  explain  how  the  infor- 
mation will  be  used 

Going  to  Court 

If  the  Mayor  denies  access  or  fails  to  decide 
within  the  time  limits,  or  if  for  any  other 
reason  the  records  are  not  immediately  made 
available  at  the  close  of  the  appeal  considera- 
tion penod.  the  requester  may  file  suit  in  the 
Supenor  Court  of  the  District  of  Columbia 
to  enjoin  the  Mayor  or  agency  from  with- 
holding the  records  sought  (§207(a)  and  (b)). 
The  burden  of  proof  is  upon  the  Mayor  or 
agency  to  sustain  the  withholding  decision, 
and  the  Superior  Court  must  determine  the 
matter  de  novo  (§207(b)). 

49 


297 


If  the  requester  pre 
vails  in  whole  or 
in  part  in  the  suit, 
the  Court  may  award 
reasonable  attorneys 
fees  and  other  lit 
gation  costs  (§207(c)) 


Exceptions  to  the  Disclosure  Require- 
ments 

Section  204  of  the  D  C  FOIA  enumerates 
seven  categories  of  information  which  the 
Mayor  or  an  agency  "may"  withhold  from 
the  public  These  exemptions  permit  an 
agency  to  withhold  exempt  material,  they  do 
not  prevent  an  agency  from  publicly  releas- 
ing exempt  material  when  the  public  interest 
in  disclosure  outweighs  the  harm  that  might 
result  from  disclosure  For  example,  an 
agency  might  properly  determine  that  in 
order  to  protect  the  safety  of  a  large  number 
of  workers,  it  must  disclose  information 
■which  is  technically  a  trade  secret 

But,  an  agency  has  no  power  to  withhold 
a  record  that  does  not  fall  within  one  of  the 
seven  exemptions,  and  those  exemptions  are 
to  be  construed  narrowly  Finally,  any  por- 
tion must  be  provided  to  the  requester  after 
deletions  of  exempt  material  Six  of  the  seven 
exemptions  are  closely  patterned  after 
exemptions  in  the  Federal  FOIA  (5  US  C. 
§§552(b)(l),  (3)-(7))  The  seventh,  dealing 
with  examination  questions  is  a  new  exemp- 
tion suggested  by  the  District  of  Columbia 
Bar.  The  Federal  Act  also  contains  three 
narrow  exemptions,  dealing  with  personnel 
rules,  banking  information,  and  oil.  gas  and 
other  well  data,  which  were  not  included  in 
the  DC.  FOIA  (5  U  S.C  §§522(b)(2),  (8) 
and  (9))  An  explanation  foDows  of  the  seven 
exemptions  contained  in  the  DC  FOIA. 
(1)  Trade  secrets  and  commercial  or  fi- 
nancial information  obtained  from  outside 
the  government,  to  the  extent  that  dis- 
closure would  result  in  substantial  harm  to 
the  competitive  position  of  the  person 
from  whom  the  information  was  obtained 
This  exemption  recognizes  that,  while  it  is 
necessary  for  the  government  to  collect  rele- 
vant data  about  businesses  which  it  regulates, 
certain  data  whose  value  would  be  lost  if  dis- 
closed to  comp€titors  should  generally  be 
held  in  confidence  This  exception  also 
recognizes,  however,  that  not  all  business 
data  deserves  protection  Thus,  an  agency 
may  withhold  information  only  if  it  is  either 
a  trade  secret  or  commercial  or  financial 
information.  Moreover,  this  exemption  ap- 
plies only  to  information  submitted  to  the 
government;  government-prepared  docu- 
ments based  on  government-created  infor- 
mation are  never  exempt  under  this  section 
In  addition,  an  agency  must  prove  that 
disclosure  "would"  cause  substantial  com- 
petitive injury  to  the  submitter  In  adopting 
this  standard,  the  City  Council  accepted  in 
part  a  test  enunciated  by  the  District  of 
Columbia  Circuit  Court  of  Appeals  under  the 
Federal  FOIA  in  National  Parks  and  Con- 
sewation  Association  v.  Morton,  498  F.2d 
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765.  770  (D  C  Cir  1974)  The  National 
Parks  case  speaks  in  terms  of  "likely"  com- 
petitive injury,  which  the  City  Council  has 
apparently  interpreted  to  mean  "more  likely 
than  not,"  or  in  the  words  of  exemption  1, 
disclosures  that  "would"  result  in  competi- 
tive injury  Moreover,  the  .City  Council 
rejected  a  second  prong  of  the  National  Parks 
test —  likely  impairment  of  the  government's 
ability  to  obtain  information  in  the  future — 
possibly  because  impairment  can  generally 
be  expected  to  occur  only  in  cases  where 
competitive  injury  would  be  present. 

(2)  Information  of  a  personal  nature 
where  the  public  disclosure  thereof  would 
constitute  a  clearly  unwarranted  invasion 
of  personal  privacy 

Co-equal  with  the  public's  right  to  know  is 
an  individual's  right  to  privacy,  which  enjoys 
some  constitutional  protection  However, 
not  all  information  that  may  be  labeled  "per- 
sonal" should  be  withheld  ftrom  the  public 
Consequently,  this  exemption  involves  a 
balancing  of  the  public  interests  to  be  served 
by  disclosure  against  the  degree  of  invasion 
of  an  individual's  privacy  that  would  result 
from  disclosure.  Only  if  the  balance  weighs 
"clearly"  toward  the  side  of  privacy  does 
the  exemption  apply.  This  is  the  one  exemp- 
tion for  which  the  reason  for  the  request  may 
be  relevant  In  any  event,  whenever  a  re- 
quest involves  privacy  interests,  the  requester 
should  include  a  brief  explanation  of  the 
public  benefits  that  would  result  from  dis- 
closure 

(3)  Investigatory  records  compiled  for  law 
enforcement  purposes,  but  only  to  the 
extent  that  the  production  of  such  records 
would — 

(A)  interfere  with  enforcement  pro- 
ceedings, 

(B)  deprive  a  person  of  a  right  to  a  fair 
tricJ  or  an  impartial  adjudication, 

(C)  constitute  an  unwarranted  invasion 
of  persona!  privacy, 

(D)  disclose  the  identity  of  a  confiden- 
tial source  and,  in  the  case  of  a  record 
compiled  by  a  law  enforcement  authority 
in  the  course  of  a  criminal  investigation, 
or  by  an  agency  conducting  a  lawfijl  na- 
tional security  intelligence  investigation, 
confidential  information  furnished  only  by 
the  confidential  source. 

(E)  disclose  investigative  techniques 
and  procedures  not  generally  known  out- 
side the  government 

(F)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel. 
Exemption  3  applies  only  to  records  that 

are  "investigatory"  and  were  "compiled  for 
law  enforcement  purposes."  whether  civil  or 
criminal,  judicial  or  administrative  Thus, 
annual  inspection  reports  may  be  investiga- 
tory, but  they  are  not  exempt  because  they 
were  not  compiled  for  use  in  any  particular 
enforcement  proceeding  Further,  even  in- 
vestigatory records  which  were  compiled  for 
law  enforcement  purposes  cannot  be  with- 
held unless  an  agency  can  prove  that  dis- 
closure would  endanger  people,  invade  an 
individual's  privacy,  interfere  with  due 
process  rights,  or  seriously  hamper  law  en- 


forcement efforts  The  one  difference  in 
wording  between  this  exemption  and  Its 
counterpart  in  the  Federal  FOIA  is  an  ad- 
dition to  subpart  (E).  the  D  C  FOIA  clarifies 
the  intent  of  that  subpart  by  stating  that  it 
protects  only  those  "investigatory  techniques 
and  procedures"  which  are  "not  generaDy 
known  outside  the  govemment" 

(4)  Inter-agency  or  intra-agency  memor- 
andums or  letters  which  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency. 
This  exemption,  which  was  taken  verba- 
tim h-om  the  Federal  FOIA,  recognizes  the 
common  law  discovery  privileges  for  certain 
intra-executive  recommendations,  attomey- 
client  communications,  and  attomey  work 
product  In  general,  two  somewhat  over- 
lapping dividing  lines  may  be  drawn  betiA/ecn 
what  must  be  disclosed  and  what  may  be 
withheld  under  this  exemption  First,  factual 
portions  of  documents  generaDy  must  be  dis- 
closed, but  advice  on  legal  and  policy  mat- 
ters may  be  withheld  Second,  preliminary 
drafts  and  unfinished  refxDrts  may  be  with- 
held, but  once  finished,  they  generally  must 
be  disclosed  To  illusti^ate,  a  memorandum 
fi-om  a  staff  member  to  a  supervisor  recom- 
mending that  a  particular  policy  be  estab- 
lished would  be  exempt,  except  for  factual 
portions  But  factual  reports  or  expert  analy- 
ses of  facts  generally  are  not  exempt. 

The  breadth  of  this  exemption  is  sub- 
stantially reduced  by  the  specific  disclosure 
requirements  of  Section  206,  which  include 
certain  final  opinions,  instructions  to  staff, 
statements  of  policy,  opinions  on  the  law, 
and  minutes  of  meetings  Moreover,  this  is 
the  exemption  most  often  waived  by  agen- 
cies because  the  actual  harm  caused  by 
disclosure  of  exempt  material  is  seldom  sig- 
nificant 

(5)  Test  questions  and  answers  to  be  used 
in  future  license,  employment,  or  aca- 
demic examinations,  but  not  previously 
administered  examinations  or  answers  to 
questions  thereon. 

This  exemption  permits  the  Office  of 
bcenscs  and  Permits,  the  University  of  the 
District  of  Columbia,  and  other  District 
agencies  to  withhold  test  questions  and 
answers  until  they  have  been  administered 
as  part  of  an  examination  In  this  way  these 
agencies  may  maintain  the  fairness  and 
validity  of  the  results.  However,  once  ad- 
ministered, the  examination  and  any  model, 
typical  or  actual  answers  must  be  made 
available  for  public  inspection  and  copying, 
whether  or  not  the  questions  may  be  used 
again  in  future  examinations  The  names  of 
test-takers  may  generally  be  deleted  pur- 
suant to  the  personal  privacy  exemption, 
except  where  it  is  the  taker  who  requests  his 
or  her  own  examination. 

(6)  Information  specifically  exempted 
from  disclosure  by  statute  (other  than  this 
section),  provided  that  such  statute — 

(A)  requires  that  the  matters  be  with- 
held from  the  public  in  such  a  manner  as 
to  leave  no  discretion  on  the  issue,  or 

(B)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
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of  matlcrs  to  be  withheld. 
This  exemption  covers  documents  and 
infomnation  specificcJly  exempted  from  dis- 
closure by  other  laws  Examples  are  certain 
juvenile  court  records  and  income  tax  re- 
turns 16  DC  Code  §2334;  47  DC  Code 
§  1564c.  A  statute  which  provided  that  an 
agency  could  keep  "any  information"  con- 
fidential when  to  do  so  was  in  the  "public 
interest"  would  not  authorize  withholding 
under  this  exemption  because  it  neither 
sufficiently  identifies  the  records  nor  particu- 
larizes the  criteria  for  selecting  the  records  to 
be  withheld. 

(7)  Information  specifically  authorized  by 
Federal  law  under  criteria  established  by 
a  Presidential  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or 
foreign  policy  which  is  in  fact  properly 
classified  pursuant  to  such  Executive 
order. 

This  exemption,  which  has  very  little  rele- 
vance to  the  District  government,  exempts 
documents  stamped  Top  Seaet,  or  Confi- 
dential by  a  Federal  agency  when  the  docu- 
ments meet  the  criteria  of  Presidential  Execu- 
tive Order  11652  However,  courts  will  not 
necessarily  take  an  official's  word  on  the  pro- 
priety of  a  classification,  and  may  look  at  the 
information  to  determine  whether  it  is  all 
properly  classified. 

Specific  Disclosure  Provisions 

Sections  205  and  206  require  disclosure 
of  certain  types  of  informafion  without  regard 
to  the  exemptions  of  Section  204.  Section 

205  requires  that  the  vote  of  each  member 
of  a  multi-member  agency  be  recorded  and 
disclosed  on  an  individual  basis  Thus,  the 
use  of  such  phrases  as  "a  majority  voted  for 
X."  which  do  not  reveal  specifically  which 
members  voted  for  a  given  position,  would 
be  inadequate 

The  introductory  paragraph  to  Section 

206  is  internally  contradictory.  On  the  one 
hand,  it  says  thai  it  docs  not  limit  the  mean- 
ing of  any  other  section  of  the  Act,  presum- 
ably including  the  exceptions  from  the  dis- 
closure requirements  On  the  other  hand,  it 
proclaims  that  the  enunciated  "categories  of 
information  are  specifically  made  public  in- 
formation "  The  Council's  "Report  of  the 
Committee  on  the  Judiciary  and  Criminal 
Law,"  however,  makes  no  mention  of  the 
opening  qualifying  phrase,  but  instead  stales 
without  qualification  that  "Section  206 
stipulates  specific  categories  of  information 
which  are  public  and  not  subject  to  with- 
holding" (p  14.  emphasis  in  original)  Read 
in  context,  this  appears  to  have  been  the 
Coundl's  intention 

The  information  required  to  be  disclosed, 
regardless  of  whether  an  exemption  would 
otherwise  apply,  includes  (1)  an  employee's 
name,  position  and  salary:  (2)  administra- 
tive manuals  and  Instructions  to  staff;  (3) 
final  opinions;  (4)  statements  and  interpre- 
tations of  policy  or  law;  (5)  conrespondence 
slating  an  opinion  as  to  the  rights  of  the 
government,  the  public  or  private  individ- 
uals. (6)  information  concerning  receipt  or 
expenditure  of  public  funds,  and  (7)  the 
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minutes  of  aO  agency  proceedings 

Deficiencies  in  the  Act 

1.  Perhaps  the  primary  deficiency  of  the 
DC.  FOIA  is  the  one  it  shares  with  the 
Federal  FOIA:  the  DC.  legislative  branch  has 
chosen  to  exclude  itself  and  the  judiciary 
from  the  District's  most  important  open 
government  requirement.  The  public's  need 
to  know  how  its  elected  Council  members 
and  their  appointed  staffs  arc  performing 
their  jobs  is  at  least  as  great  as  its  need  to 
know  how  its  elected  Mayor  and  appointed 
executive  officials  are  performing  theirs 
At  least  eleven  states  have  enacted  freedom 
of  information  statutes  that  apply  to  both  the 
executive  and  legislative  branches  of  govern- 
ment 

Similarly,  there  is  no  readily  apparent 
reason  why  a  court's  disbursements  of  public 
money  and  internal  operating  procedures  on 
such  matters  as  assignments  and  re-assign- 
ments of  cases,  judicial  disqualifications,  and 
sentencing  should  not  be  made  available  to 
the  public  Although  special  exemptions  may 
have  lo  be  tailored  to  the  special  problems 
presented  by  the  judiciary,  this  is  no  reason 
completely  to  exempt  the  judiciary  firom  cov- 
erage In  varying  degrees,  at  least  three  states 
do  include  the  judiciary  under  their  public 
records  laws.  As  the  Commission  on  Revi- 
sion of  the  Federal  Court  Appellate  System, 
chaired  by  then  Senator  Roman  L  Hruska, 
recently  stated  when  suggesting  a  notice  and 
comment  rulemaking  procedure  for  the 
judiciary: 

Finally,  publication  of  a  court's  internal 
procedures  can  help  to  maintain  public 
confidence  in  the  soundness  and  integrity 
by  which  appellate  judges  reach  their 
decisions.  .  .  .  Open  discussion  of  the 
various  differenliated  procedures  and  the 
way  they  operate  should  provide  assur- 
ance that  the  decision-making  process  is 
a  fair  one;  that  judges  remain  in  control  of 
judicial  decisions;  that  no  type  of  case  is 
given  "second  class  status";  in  short,  that 
the  judicial  function  is  being  conscientious- 
ly and  independently  exercised  by  those 
who  were  appointed  to  exercise  it,  and 
that  neither  efficiency  nor  faimess  has 
been  sacrificed  (Structure  and  Internal 
Procedures:  Recommendations  for 
Change  45  (1975)]. 

(2)  A  more  technical  deficiency  in  the  Act 
grew  out  of  the  DC.  Bar's  recommenda- 
tion that  each  "public  body," — whether 
executive,  legislative  or  judicial — be  covered 
by  the  Act.  Thus,  Section  207,  which  was 
taken  in  part  from  the  Bar's  draft,  speaks  of 
denials  of  access  by  a  "public  body,"  with- 
out defining  the  term  In  context,  courts  will 
undoubtedly  read  "public  body"  to  mean 
"the  Mayor  or  an  agency" 

(3)  While  the  DC  FOIA  requires  that 
"secret  law,"  such  as  final  opinions,  instruc- 
tions to  staff  and  other  legal  and  policy 
determinations  be  made  available  upon  re- 
quest, there  is  no  indexing  requirement  in 
the  Act  lo  insure  that  the  public  has  ready 
knowledge  of  the  existence  of  decisions  af- 
fecting the  public. 


(4)  The  US  Cong 
ress  in  1974  amended 
the  Federal  FOIA 
to  include  a  per 
sonal  accountability 
section  providing 
for  civil  service 
sanctions  against 
individual  employ 
CCS  for  egregious  violations  of  that  Act. 
Even  though  the  Mayor's  representative  who 
publicly  testified  on  this  point  favored  such 
a  provision,  which  the  Federail  experience 
indicates  is  essential  to  an  effective  law,  the 
City  Council  failed  to  include  any  personal 
accountability  provision  in  the  final  Act 

(5)  Another  essential  provision  of  the 
Federal  Act.  which  was  not  included  in  the 
DC  Act,  is  the  requirement  that  FOIA  cases 
be  expedited  in  the  courts  Without  this 
provision,  the  information  may  well  be  use- 
less by  the  time  any  litigation  is  finally  con- 
cluded. Untimely  information  is  often  of  no 
more  use  than  no  information. 

(6)  The  DC.  FOIA  sets  a  maximum 
search  fee  of  $10  on  a  request  made  at  any 
one  time,  even  though  thousands  of  separate 
documents  may  be  requested  While  the  $10 
maximum  will  in  the  normal  case  be  reason- 
able, and  will  protect  requesters  ft-om  being 
penalized  because  of  inefficient  agency  rec- 
ords systems,  there  is  a  great  potential  in 
the  exceptional  case  of  unfairly  requiring  the 
Distiict's  taxpayers  to  bear  the  expense  of 
large  requests,  even  though  the  request  may 
have  been  made  solely  for  the  commercial 
benefit  of  the  requester. 

Conclusion 

The  D  C.  FOIA  for  the  first  time  gives  the 
residents  of  the  District  of  Columbia  an  en 
forceable  right  of  access  to  the  records  ol 
their  local  government.  While  this  statute  suf 
fers  several  serious  deficiencies  when  com 
pared  to  the  Federal  FOIA,  it  also  improves 
upon  the  Federal  model  in  some  respects: 
the  DC  FOIA  exemptions  are  more  specific 
and  the  DC  Act  explicitly  states  that  cer- 
tain records  are  never  exempt. 

The  purpose  of  the  DC  FOIA  was  stated 
in  the  Act's  very  first  section: 

Generally,  the  public  policy  of  the  Dis- 
trict of  Columbia  is  that  all  persons  are 
entitled  lo  full  and  complete  information 
regarding  the  affairs  of  government  and 
the  official  acts  of  those  who  represent 
them  as  public  officials  and  employees.  To 
that  end.  provisions  of  this  act  shall  be 
construed  with  the  view  toward  expansion 
of  public  access  and  the  minim'ization  of 
costs  and  time  delays  to  persons  request- 
ing information. 
This  ideal  can  only  become  a  reality  if  both 
citizen-users  and  District  employees  become 
fully  aware  of  their  rights  and  responsibilities 
under  this  new  legislation    In  an  effort  to 
assist  in  this  educational  effort,  the  Division 
on  Administrative  Law  and  Practice  will  hold 
a  free  inti-oduclory  course  on  the  D  C.  FOIA 
on  Tuesday,  February  14,   1978,  from  7 
p.m  to  10  p.m. 
We  hope  lo  see  you  there    ■ 
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TEXTS  OF  STATE  STATUTES 

Code   of   ALABAMA 
Freedom  of   Information    (Open  Records) 
Title  41 
Right   to   Inspect  Records 


§   146.    (2695)  Every  citizen  entitled  to  inspect  and  copy  public 

records. — Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  pub- 
lic writing  of  this  state,  except  as  otherwise  expressly  provided  by  statute. 
§  146.  (5030)  (7439)  (5133)  (3949)  (4158)  {772)  (652)  Refusal 
of  public  officer  to  permit  examination  of  records. — Any  public  of- 
ficer, having  charge  of  any  book  or  record,  who  shall  refuse  to  allow  any 
person  to  examine  such  record  free  of  charge,  must,  on  conviction,  Ije  fined 
not  less  than  fifty  dollars. 

§  147.  (2696)  Public  officers  bound  to  give  copies. — Every  public 
oflficer  having  the  custody  of  a  public  writing,  which  a  citizen  has  a  right 
to  inspect,  is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  pay- 
ment of  the  legal  fees  therefor,  and  such  copy  is  admissible  as  evidence  in 
like  cases  and  with  like  effect  as  the  original  writing. 
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ALASKA  STATUTES 

Freedom  of  Information  (Open  Records) 

Title  9 

Right  to  Inspect  Records 

Sec.  09.25.100.  Disposition  of  tax  information.  Information  in 
the  possession  of  the  department  of  revenue  which  discloses  the 
particulars  of  the  business  or  affairs  of  a  taxpayer  or  other  per- 
son is  .lot  a  matter  of  public  record,  except  for  purposes  of  inves- 
tii^atior  and  law  enforcement.  The  information  shall  be  kept  con- 
fidentia,  except  when  its  production  is  required  in  an  official  in- 
vestigation or  court  proceeding.  These  restrictions  do  not  prohibit 
the  publication  of  statistics  presented  in  a  manner  that  prevents 
the  identification  of  particular  reports  and  items,  or  prohibit  the 
publication  of  tax  li.sts  showing  the  names  of  taxpayers  who  are 
delinquent  and  relevant  information  which  may  assist  in  the  col- 
lection of  delinquent  taxes.  (§  3.21  ch  101  SLA  1962) 

Sec.  09.25.110.  InHpection  and  copies  of  public  records.  Unless 
specifically  provided  otherwise  the  books,  records,  papers,  files, 
accounts,  writings,  and  transactions  of  all  agencies  and  depart- 
ments are  public  records  and  are  open  to  inspection  by  the  public 
under  reasonable  rules  during  regular  office  hours.  The  public  offi- 
cer having  the  custody  of  public  records  shall  give  on  request  and 
payment  of  costs  a  certified  copy  of  the  public  record.  (§  3.22  ch 
101  SLA  1962) 

Sec.  09.25.120.  Inspection  and  copying  of  public  records.  Every 
person  has  a  right  to  inspect  a  public  writing  or  record  in  the 
state,  including  public  writings  and  records  in  recorders'  offices 
except  (1)  records  of  vital  statistics  and  adoption  proceedings 
which  shall  be  treated  in  the  manner  required  by  AS  18.50.010 — 
18.50.380;  (2)  records  pertaining  to  juveniles;  (3)  medical  and 
related  public  health  records ;  (4)  records  required  to  be  kept  con- 
fidential by  a  federal  law  or  regulation  or  by  state  law.  Every 
public  officer  having  the  custody  of  records  not  included  in  the 
exceptions  shall  permit  the  inspection,  and  give  on  demand  and 
on  payment  of  the  legal  fees  therefor  a  certified  copy  of  the 
writing  or  record,  and  the  copy  shall  in  all  cases  be  evidence  of 
the  original.  Recorders  shall  permit  memoranda,  transcripts,  and 
copies  of  the  public  writings  and  records  in  their  offices  to  be  made 
by  photography  or  otherwise  for  the  purpose  of  examining  titles 
to  real  estate  described  in  the  public  writings  and  records,  mak- 
ing abstracts  of  title  or  guaranteeing  or  insuring  the  titles  of  the 
real  estate,  or  building  and  maintaining  title  and  abstract  plants ; 
and  shall  furnish  proper  and  reasonable  facilities  to  persons  hav- 
ing lawful  occasion  for  access  to  the  public  writings  and  records 
for  those  purposes,  subject  to  reasonable  rules  and  regulations, 
in  conformity  to  the  direction  of  the  court,  as  are  necessary  for 
the  protection  of  the  writings  and  records  and  to  prevent  inter- 
ference with  the  regular  discharge  of  the  duties  of  the  recorders 
and  their  employees.  (§3.23  ch  101  SLA  1962) 
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ARIZONA  Revised  Statutes  Annotated 

1976-1977  Cumulative  Pocket  Part 

Freedom  of  Information  (Open  Records) 

Volume  12  -  Title  39 

Right  to  Inspect  Records 


§  39-121.01.     Copitt;    printouts  or  photograph*  of  public  records 
In  this  article,  unless  the  context  otherwise  requires: 

1.  "Officer"  means  any  person  elected  or  appointed  to  hold  any  elective 
or  appointive  office  of  any  public  body  and  any  chief  administrative  officer, 
head,  director,  superintendent  or  chairman  of  any  public  body. 

2.  "Public  body"  means  the  state,  any  county,  dty,  town,  school  district, 
political  subdivision  or  tax-supported  district  In  the  state,  any  branch,  de- 
partment, board,  bureau,  commission,  council  or  committee  of  the  foregoinif, 
and  any  public  organization  or  agency,  supported  In  whole  or  In  part  by  funds 
from  the  state  or  any  political  subdivision  thereof,  or  expending  funds  pro- 
vided by  the  state  or  any  political  subdivision  thereof. 

3.  All  officers  and  public  bodies  shall  maintain  all  records  reasonably 
necessary  or  appropriate  to  maintain  an  accurate  knowledge  of  their  offi- 
cial activities  and  of  any  of  their  activities  which  are  supported  by  funds 
from  the  state  or  any  political  subdivision  thereof. 

4.  Each  public  body  shall  be  responsible  for  the  preservation,  maintenance 
and  care  of  that  body's  public  records  and  each  officer  shall  be  responsible  for 
the  preservation,  maintenance  and  care  of  that  officer's  public  records.  It  shall 
be  the  duty  of  each  such  body  to  carefully  secure,  protect  and  preserve  pub- 
lic records  from  deterioration,  mutilation,  loss  or  destruction,  unless  disposed 
of  pursuant  to  H  41-1.344,  41-1347  and  41-13.51. 

5.  Any  person  may  request  to  examine  or  be  furnished  copies,  printouts  or 
photographs  of  any  public  record  during  regular  office  hours.  The  custodian 
of  such  records  shall  furnish  such  copies,  printouts  or  photographs  and  may 
charge  a  reasonable  fee  if  the  facilities  are  available,  subject  to  the  pro- 
visions of  §  3^122.  The  fee  shall  not  exceed  the  commercial  rate  for  like 
senMce  except  as  otherwise  provided  by  statute. 

6.  If  the  ctistodian  of  a  piiblic  record  does  not  liave  facilities  for  making 
copies,  ]»rintouts  or  photoirrnphs  of  a  public  rocorfl  which  a  person  has  a 
right  to  inspect,  such  i>eison  shall  be  grante<l  access  to  the  public  record  for 
tlie  purpose  of  making  copies,  printouts  or  photographs.  The  copies,  print- 
outs or  photographs  shall  be  made  while  the  puldic  record  is  in  the  i)Os.ses- 
slon.  custody  and  control  of  the  custodian  thereof  and  shall  be  subject  to  tlie 
.supervision  of  sticli  custodian.  Added  T-aws  197.1,  Cli.  147,  §  1.  As  amended 
Laws  1976,  Ch.  104,  §  17. 

§  39-121.02.    Action  upon  denial  of  access;   expenses  and  attorney  fees;    dam- 
ages 

A.  Any  person  who  has  requested  to  examine  or  copy  public  records  pur- 
suant to  the  provisions  of  this  article,  and  who  has  been  denied  access  to  or 
the  right  to  copy  such  records,  may  appeal  the  denial  through  a  special  action 
in  the  superior  court,  pursuant  to  the  rules  of  procedure  for  special  actions 
against  the  t>ff icer  or  public  body. 

B.  If  the  court  determines  that  a  person  was  wrongfully  denied  access  to 
or  the  right  to  copy  a  public  record  and  if  the  court  finds  that  the  custodian 
of  such  public  record  acted  in  bad  faith,  or  in  an  arbitrary  or  capricious 
manner,  the  superior  court  may  award  to  the  petitioner  legal  costs,  including 
reasonable  attorney  fees,  as  determined  by  the  court. 

C.  Any  person  who  is  wrongfully  denied  access  to  public  records  pursuant 
to  the  provisions  of  this  article  shall  have  a  cause  of  action  against  the  offi- 
cer or  public  body  for  any  damages  resulting  therefrom.  Added  Laws  I9i.\ 
Ch.  147,  S  1. 
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ARKANSAS   Statutes    1947-1968  Replacement 
1977  Cumulative  Pocket    Supplement 

Freedom  of  Information   (Open  Records) 
Volume   2 A 
Title  12 
Right   to  Inspect  Records 


12-2801.  Title  of  act.  — This  Act  [J$§  12-2801— 12-2807]  shall  be 
known  and  cited  as  the  "Freedom  of  Information  Act"  of  1967.  [Acts 
19r)7.  No.  93.  §1,  p.  208.] 

12-2802.  Declaration  of  public  policy. — It  is  vital  in  a  democratic 
society  that  public  busines.s  be  performed  in  an  open  and  public  manner 
so  that  the  electors  shall  be  advi.sed  of  the  performance  of  public  offi- 
cials and  of  the  decisions  that  are  i"eached  in  public  activity  and  in  mak- 
inK  public  policy.  Toward  this  end.  this  act  [§^  12-2801—12-2807]  is 
adopted,  making  it  possible  for  them,  or  their  representatives,  to  leam 
and  to  rei)ort  fully  the  activities  of  their  public  officials.  [Acts  1967, 
No.  93,  §  2,  p.  208.] 


12-2803.  Definitions. — "Public  records"  are  writinjrs,  recoixled 
s»)unds,  films,  tapes,  or  data  compilations  in  any  form  (a)  »o<|uire(l  by 
law  to  be  kept,  or  (b)  otherwise  kept  and  which  constitute  a  record 
of  the  performance  or  lack  of  performance  of  official  functions  which 
are  or  should  be  carried  out  by  a  public  official  or  employee,  a  eovoin- 
niental  agency,  or  any  other  ajrency  wholly  or  partially  supported  by 
public  funds  or  expending  public  funds. 

All  records  maintained  in  public  offices  or  by  public  employees  within 
I  he  scope  of  their  employment  shall  be  presumed  to  be  public  records. 
Provided,  that  compilations,  lists,  or  other  aggregations  of  "personal 
information,"  deteimined  to  be  confidential  by  the  Stjite  Information 
Practices  Hoard  pursuant  to  its  duties  set  forth  in  sub-section  [sub-sub- 
section]  2  of  subsection  (k)  of  Section  4  of  Act  7.S0  of  1075.  being 
Arkansas  Stat.  Ann.  16-801,  et  seq.,  shall  not  be  considered  to  he  '*pui»lir 
records"  within  the  terms  of  this  Act  [^§  12-2801—12-2807]  and  shall 
not  be  supplied  to  private  individuals  or  organizations. 

"Public  meetings"  are  the  meetings  of  any  bureau,  conmiis.^ioii  or 
agency  of  the  State,  or  any  political  subdivision  of  the  State,  incluilinjr 
municipalities  and  counties,  boards  of  education,  and  all  other  boaids. 
Iiureaus,  commissions  or  organizations  in  the  State  o\'  Arlcatisas,  e\ce|)t 
LM-and  juries,  supported  wholly  or  in  part  by  public  funds,  or  expiMuiing 
public  funds.  [Acts  1967,  No.  93,  §3,  p.  208;  1977,  No.  652,  .^  1.  p.  — .] 


303 


12-2804.     Examination   and   copying   of   public    records. — F.xcopt   as 

"Iherwiae  specifically  provided  herein,  by  laws  now  in  ellVct.  nv  laws 
hi-rcinafter  specifically  enacted  to  provide  otherwise,  all  public  records 
^liall  be  open  to  inspection  and  copying  by  any  citizen  of  the  Slate  of 
Arkansas  during  the  regular  business  hours  of  the  custodian  of  the 
'ciorda.  It  is  the  specific  intent  of  this  Section  that  State  income  tax 
''t'turna;  medical,  scholastic,  and  adoption  records;  the  site  files  and 
records  maintained  by  the  Arkansas  Historic  Preservation  Progiam 
''imI  the  Arkansas  Archeological  Survey;  grand  jury  minutes;  un- 
P'iblished  drafts  of  judicial  or  quasi-judicial  opinions  and  decisions; 
i^iiidiscloaed  investigations  by  law  enforcement  agencies  of  suspected 
^■'iniinal  activity;  unpublished  memoranda,  working  papers,  and  corre- 
"^i'"ndence  of  the  Governor,  Legislators,  Supreme  (\)urt  Justices,  and  the 
A  torney  General;  documents  which  are  protected  from  disclosure  by 
^'"iler  or  rule  of  court;  files  which,  if  disclosed,  would  give  advantage 
'•  <«^mpetitors  or  bidders;  and  other  similar  records  which  by  law  are 
required  to  be  closed  to  the  public  shall  not  be  deemed  to  be  made  open 
to  the  public  under  the  provisions  of  this  Act  [§§  12-2801—12-2807]. 

Reasonable  access  to  public  records  and  reasonable  comforts  and 
facilities  for  the  full  exercise  of  the  right  to  inspect  and  copy  such 
records  shall  not  be  denied  to  any  citizen. 

If  a  public  record  is  in  active  use  or  in  storage  and,  therefore,  not 
available,  at  the  time  a  citizen  asks  to  examine  it,  the  custodian  shall 
certify  this  fact  in  writing  to  the  applicant  and  set  a  date  and  hour 
within  three  (3)  days,  at  which  time  the  record  will  be  available  for 
the  exercise  of  the  right  given  by  this  Act.  [Acts  1967,  No.  93,  §  4, 
p.  208 ;  1977,  No.  652,  §  2,  p.  — .] 


12-2806.  Enforcement. — Any  citizen  denied  the  rights  granted  to 
him  by  this  Act  [§§  12-2801—12-2807]  may  appeal  immediately  from 
such  denial  to  the  Pulaski  Circuit  Court,  or  to  the  Circuit  Court  of  the 
residence  of  the  aggrieved  party,  if  ?-n  agency  of  the  State  is  involved, 
or  to  any  of  the  Circuit  Courts  of  the  appropriate  judicial  districts 
when  an  agency  of  a  county,  municipality,  township  or  school  district, 
or  a  private  organization  supported  by  or  expending  public  funds  is  in- 
volved. Upon  written  application  of  the  person  denied  the  rights 
provided  for  in  this  Act,  or  any  interested  party,  it  shall  be  mandatory 
upon  the  Circuit  Court  having  jurisdiction,  to  fix  and  assess  a  day  the 
petition  is  to  be  heard  within  seven  [7]  days  of  the  date  of  the  appli- 
cation of  the  petitioner,  and  to  hear  and  determine  the  case.  Those  who 
refuse  to  comply  with  the  orders  of  the  court  shall  be  found  guilty  of 
contempt  of  court.    [Acts  1967,  No.  93,  §  6,  p.  208.] 

12-2807.  Penalty.— Any  person  who  wilfully  and  knowingly  violates 
any  of  the  provisions  of  this  Act  [§§  12-2801—12-2807]  shall  be  guilty 
of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  more  than 
$200,  or  30  days  in  jail,  or  both.    [Acts  1967,  No.  93,  §  7,  p   208  ] 
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West's  Annotated  CALIFORNIA  Codes 
1976  Cumulative  Supplement 

Freedom  of  Information  (Open  Records) 
Government  Code 
Right  to  Inspect  Records 


i  6250.    Ltgltlatlv*  findings  and  d«elaratlons 

In  enacting  this  chapter,  the  Legislature,  mindful  of  the  right  of  individuals  to 
privacy,  finds  and  declares  that  access  to  information  concerning  the  conduct  of  the 
people's  business  is  a  fundamental  and  necessary  right  of  every  •  •  *  person  in 
this  state. 

(Added  by  8taU.1068,  c.  1473,  p.  2946,  §  39.    Amended  by  Stata.1970,  c.  575,  p.  1150, 
II.) 


I  6251.    Short  title 

This  chapter  shall  Ik;  known  and  may  bo  cited  as  the  California  Public  Records 
Act 
(Added  by  Stats.1008,  c.  1473.  p.  2946.  {  39.) 

I  6252.     Definitions 

Ah  used  in  this  clinptor: 

(n)  "Stute  ngoncy"  moms  «'very  state  office,  officer,  deimrtniont,  division,  bureau, 
Ituiird,  and  commission  or  other  state  agemy,  except  those  agencies  provldnl  for  In 
Article  IV  (except  .Section  20  thereof)  or  Ankle  VI  of  the  Cnllfornia  Constitution. 

(b)  "Ixwjil  agency"  inclu<l<>s  )i  county:  city,  whether  general  law  or  ehartered: 
city  and  county;  sch<w)I  district;  municipal  cor|K»rntion ;  district;  politlcol  sub- 
division;  or  any  lM)«nl,  oonunission  or  agency  thereof;   <»r  other  local  public  agency. 

(e)  "Person"  includes  any  natural  |M»rson,  <-on»oratlon,  partnership,  firm,  or  as- 
sociation. 

(d)  "IMibllo  n'C(»rds"  includes  any  writing  containing  information  relating  to  the 
conduct  of  the  public's  business  prepan>d,  owne<l.  used,  or  retained  by  any  .state 
or  local  agency  regardless  «»f  physical  form  or  characti-rlstlcs.  "Public  rwords"  in 
the  custo<iy  of  or  niaintaineu  l)y  the  (Jovi-rnor's  offl<-<'  means  any  writing  prepanul 
«»n  or  after  January  «.  107r». 

(e)  "Writing"  means  handwriting,  typewriting,  printing.  j»hotostatinp.  pliotograi»h- 
ing,  and  every  other  means  of  recording  niton  any  form  of  eoinmnnloati(ui  or  rep- 
resentathui,  including  lettiTs,  words,  pictures,  soumis,  or  synil>ols,  or  conil>inntion 
thereof,  and  :ill  p'UX'rs.  nnips,  magnet io  or  pa|)cr  tapes,  photographic  films  and 
prints,  magnetic  or  punched  canls.  discs,  drums,  and  other  documents. 

(Added  by  Stat8.10<'.8,  c.  147:i,  i>.  21>40,  ?  :«>.    Amended  by  Stats.  1J)7(>,  c.  T.?;'),  p.  1 1.^.1, 
5  2;    Stat.M.lPT').  c.  12411,  p.  — -.  I  2.) 
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I  6253.     Public  rtcordt  opan  to  Intpactlon;    tima;    guidelines  and  regulations  gev- 
ernlng  procedure 

(a)  Public  roconls  iire  open  to  inRi>ectl<»n  ut  ull  HmoH  during  tlip  office  hours  of 
the  state  or  lo<al  ageacy  iind  every  citizen  has  a  right  to  inspect  :iny  public  reconl, 
except  as  hereafter  provldeil.  Every  agency  may  iidopt  ngulatioiis  stating  the  pro- 
cedures to  t>e  followed  when  making  its  records  nvailuble  in  accordance  with  this 
section. 

The  following  state  and  local  tMxlies  slinll  establish  written  guidelines  for  ac- 
cessibility of  records  •  •  •.  A  c<»py  of  these  guidelines  ahall  l)e  posted  in  a  con- 
spicuous public  place  at  the  offiws  of  such  bodies  •  •  ♦,  and  a  copy  of  such 
guidelines  shall  •  •  •  be  available  upon  nH]uest  frei'  of  charge  to  any  peraon 
requesting  that  body's  records: 

Department  of  Motor  Vehicles 
Department  of  Consumer  Affairs 
Department  of  Transportation 
Department  of  Real  Estate 
Department  of  Corrections 

•  •     •     Department  of  the  Youth  Authority 
Department  of  Justice 

Department  of  Insurance 

Deportment  of  Corporations 

Secretary  of  State 

State  Air  Resources  Board 

Department  of  Water  Resources 

Department  of  Parks  and  Recreation 

San  Francisco  Ray  Conservation  and  Development  Commission 

Bute  Department  of  Health 

•  •     •     Employment  Development  Department 
Department  of  Benefit  I'aymcnts 

Public  Employees'  Retirement  System 

Teachers'  Retirement     •     •     •     Board 

Department  of  Iminstrial  Relations 

I>epartment  of  General  Services 

Department  of  Veterans  Affairs 

l»ublic  Utilities  Commission 

California     •     •     •     C>>astal  Zone  C^onservatlon  (Commission 

All  regional     •     •     •     e<»aKtaI  ssone  conservation  commissions 

State  Water  Quality  Control  Board 

San  Francisco  Bay  Area  Rapid  Transit  DistrU-t 

All  regional  water  <|uality  control  hoards 

r^s  Angeles  County  Air  I*ollntion  Control  District 

Bay  Area  Air  l^oifution  Control  Distriet 

(;olden  (Jale  ISridge,  Highway  and  TransiMutatlon  District. 

(b)  <J<ildelin<>K  an<i  regulations  adopted  pursuant  lo  this  s<»ction  shall  l)o  conslsjent 
with  all  other  'sections  of  this  chapl<>r  and  8hull  ref Ie(  t  tlie  inlention  of  the  Legis- 
lature to  make  such  records  aceessihle  to  the  pul»lic. 

(Addi-d  by  Slats.l1X;K.  e.  1473,  p.  'Jt4«.  «  :«>.     Amended  by  Stats  107M,  c.  WA,  p.  1215, 
9  1;    Stats.ll»74.  <•.  r.4-*,  p.   1240.  S  7.     S(ats.li>7:».  c.  057.  p.  --- ,  i  ii.) 


306 


S  6253.5    Inltlativ*,  referendum  and  recall  petitions  deemed  not  public  reeorde 

NotwithHtandliiK  the  provisions  of  S«»otlous  6252  and  6253,  statewide,  county,  city, 
and  district  Initlntfvo,  refcn'nduin,  and  recall  petitions  and  all  m(>inoranda  pre- 
purc'd  by  the  county  clerks  in  the  examination  of  such  petitions  indicating  which 
n>Kistered  voters  hav<>  signed  particular  petitions  shall  not  be  deemed  to  be  puMlc 
records  and  shall  not  l)e  open  to  inspection  except  by  the  public  officer  or  public 
employees  who  have  the  duty  of  n^cclving,  examining  or  preserving  such  |>etitions  or 
who  arc  re8|>onsil)ie  for  the  preparation  of  such  memoranda. 
(Added  by  Stats.  1974.  c.  1410,  p.  8106, 1 10;  Stat8.1074,  c.  1445,  p.  3155,  |  0.  Amended 
by  Btatal975,  c.  678,  p.  — ,  f  26.) 

The  two  1974  addition*  were  Identical  In       Library  References 
text,  except  for  the  comma  between  "Inl-  Records  C=9l4. 

ttatlve"  and  "referendum"  In  c.  1410.  C.J.S.  Records  |  S6  et  seq. 

I  62S4.    Exemption  of  particular  records 

Except  as  provided  in  Section  6254.7,  nothing  in  this  chapter  shall  he  construed 
to  require  disclosure  of  records  tliat  are: 

(a)  Preliminary  drafts,  notes,  or  interagency  or  Intra-agency  memoranda  which 
are  not  retaiiie<i  by  the  public  agency  in  the  ordinary  course  of  business,  provided 
that  the  public  interest  in  withholding  such  records  clearly  outweighs  the  public 
interest  in  disclosure; 

(b)  Records  pertaining  to  iiending  litigation  to  which  the  public  agency  is  a  party, 
or  to  claims  made  pursuant  to  Division  3.6  (commencing  with  Section  810)  of  Title  1 
of  the  Government  Code,  until  such  litigation  or  claim  has  been  finally  adjudicated 
or  otherwise  settle<l ; 

(c)  Personnel,  medical,  or  similar  files,  the  disclosure  of  which  would  constitute 
an  unwarranted  invasion  of  |)er8onal  privacy  : 

(d)  Contained  in  or  related  to: 

(1)  Applications  file<l  with  any  state  agency  responsible  for  the  regulation  or 
su|»ervision  of  the  issuance  of  securities  or  of  financial  institutions,  including,  but' 
not  limited  to,  banlcs,  savings  and  loan  associations,  industrial  loan  companies, 
credit  unions,  and  insurunce  companies: 

(2)  Examination,  oiR»rnfing.  or  condition  n'ports  i>n»pare<l  by,  or  l>ehalf  of,  or  for 
the  use  of  any  state  agency  n^f<'rit?d  to  in  sulxllvisiDn  (1) ; 

(3)  Preliminary  drafts,  notes,  or  interagency  or  Intra-agency  conununicatlcms  pre- 
pared by,  on  behalf  of,  or  for  the  use  of  any  state  agency  referri»d  to  in  subdivision 
(1):   or 

(4)  Information  received  in  wnfldence  by  any  state  agency  referretl  to  in  sub- 
division (1). 

(e)  O.eological  ami  geopliy.slcal  datai.  plant  i»roductioii  data  and  similar  informa- 
tion relating  to  titility  systems  devoloi»ment.  <.r  market  or  crop  reports,  which  are 
olttainetl  in  confidence  frou»  any  jhtsou  ; 

Asterisks  •  *  *  Indicate  deletions  by  amendment 
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(f)  ItiKwrtls  of  coinplaintH  to  or  InvoHtluntlons  «»iidiict«'d  by,  or  reconls  of  in- 
telligence iiiforoiatiun  or  security  procedun-s  of.  tin-  offir**  of  the  Attorney  <len- 
eral  and  the  Department  of  Juf(tia\  and  any  Ktnte  or  local  i>olice  agency,  or  any 
such  invcRtigntory  or  security  files  compiled  by  any  oth«r  8tat4!  or  local  agency  for 
correctional,  law  enforcement  or  licensing  pui  pottes  ; 

(g)  Test  questions,  scoring  keys,  and  other  examination  data  uswl  to  adnilnlHtcr 
a  licensing  examination,  examination  for  eniploymenl,  or  academic  examlnntlon; 

(h)  The  contents  of  real  estate  appralsalK,  engineering  or  feasibility  estimates  and 
evaluations  made  for  or  by  the  state  <»r  local  agency  relative  to  the  acquisition  of 
property,  or  to  prosi»ective  public  supply  and  construction  contracts,  until  such  time 
as  all  of  the  proi»erty  has  been  ac((ulred  or  all  of  Ihc  contract  agreement  obtained, 
provided,  however,  the  law  of  eminent  domain  shall  not  l»e  affected  by  this  pro- 
vision ; 

{[)  Information  required  from  any  taxpayer  in  connection  with  the  collection  of 
local  taxes  which  Is  received  in  confidence  and  the  disclosure  of  the  information 
to  other  persons  would  result  in  unfair  com|M>titiv(>  disadvantage  to  the  person 
supplying  such  information ; 

(J)  Library  and  museum  materials  made  or  acquired  and  presented  solely  for 
reference  or  exhibition  purposes ; 
(k)  Records  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  provi- 
sions of  federal  or  state  law,  including,  but  not  limited  to,  provisions  of  the  Evidence 
Code  relating  to  privilege; 

(I)  Ck)rrespondence  of  and  to  the  Governor  or  employees  of  the  Governor's  office 
or  In  the  custody  of  or  maintained  by  the  •  •  •  Governor's  legal  affairs  secre- 
tary, provided  •  •  •  public  records  shall  not  be  transferred  to  the  custody  of 
the  Governor's  •  •  •  logal  affairs  secretary  to  evade  the  disclosure  provisions 
of  this  chapter; 

(m)  In  the  custody    •    •    •    or  maintained  by  the  liCgislative  Ck)un8el ; 

(n)  Statements  of  personal  worth  or  |M>r.Honal  financial  data  requiring  by  a  li- 
censing agency  and  filed  by  an  applicant  with  such  licensing  agency  to  establish 
his  personal  qualification  for  the  license,  certificate,  or  iicrmit  applied  for;    and 

Nothing  In  this  section  is  to  be  construed  as  preventing  any  agency  from  opening 
its  records  concerning  the  administration  of  the  agency  to  public  Inspciction,  unless 
disclosure  is  otherwise  prohibited  by  law. 
(Added  by  Stats.1968,  c.  1473,  p.  2946,  S  39.    Amende*!  by  Stat8.1970,  c.  1231.  p.  2157. 

f  n.r>;    Stats.1070,  c.  1295,  p.  2396,  f  1.5;    Stats.l97r>,  v.  1231,  p.  .51;    Stat&1975, 

c.  1246,  p.    --,  13.) 
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§  6254.7    Air  pollution  data;    public  rocords;    notices  and  orders  to  bulldlnf  own- 
ers;   trade  secrets 

(a)  All  information,  analyses,  plans,  or  KptHfifiontionR  that  dlRclosc  the  nature, 
extent,  quantity,  or  degree  of  air  contaminants  or  other  pollution  which  any  article, 
machine,  equipment,  or  other  contrivance  will  produce,  which  any  air  pollation 
control  district  or  any  other  state  or  local  agency  or  dlRtrict  requlren  any  applicant 
to  provide  hefore  such  applicant  builds,  erects,  alters,  replaces,  operates,  sells,  rents, 
or  uses  such  article,  machine,  equipment,  or  other  contrivance,  are  puWIc  records. 

(b)  All  air  or  other  pollution  monitoring  data,  including  data  complied  from 
stationary  Sources,  are  public  records. 

(c)  All  records  of  notices  and  orders  directed  to  the  owner  of  any  building  of 
violations  of  bousing  or  building  codes,  ordinances,  statutes,  or  regulations  which 
constitute  violations  of  standards  provided  In  Section  1941.1  of  the  Civil  Code,  and 
records  of  subsequent  action  with  respect  to  such  notice's  and  orders,  are  public 
records. 

(d)  Except  as  otherwise  provided  in  sulMlIvision  (e),  trade  secrets  are  not  public 
records  under  this  section.  "Trade  .secrets,"  as  used  in  this  Miction,  may  include, 
but  are  not  limited  t^),  any  formula,  plan,  pattern,  process,  tool,  mechanism,  com- 
pound, procedure,  production  data,  or  compilation  of  information  which  Is  not  pat- 
ented, which  is  known  only  to  certain  individuals  within  a  commercial  concern  who 
are  using  it  to  fabricate,  produce,  or  compound  an  article  of  trade  or  a  oervlce 
having  commercial  value  and  which  gives  its  user  an  opportunity  to  obtain  a  busi- 
ness advantage  over  competitors  who  do  not  know  or  use  It. 

(e)  Notwithstanding  any  other  provision  of  law,  all  air  pollution  emiaalon  data. 
Including  those  emission  data  which  constitute  trade  secrets  as  defined  in  subdi- 
vision (d),  arc  public  records.  Data  used  to  calculate  emission  data  are  not  emis- 
sion data  for  the  purposes  of  this  subdivision  and  data  which  constitute  trade 
secrets  and  which  are  used  to  calculate  emission  data  are  not  public  recorda. 
(Added  by  Stats.lOTO,  c.  1295,  p.  2397,  S  2.  Amended  by  Stats.1971,  c.  1601.  p. 
3448,  i  1 :  Stats.1972,  c.  4«»,  p.  722,  |  1 ;  Stats.1973,  c.  186,  p.  488,  |  1,  urgency,  eff. 
July  9,  1973.) 

I  62543    Employment  contracts  between  state  or  local  agency  and  public  official 
or  employee;    public  record 
Every  employment  contract   between   a   state  or   local   agency  and   any  public 
official  or  public  employee  Is  a  public  record  which  is  not  subject  to  the  provi- 
sions of  Sections  6254  and  6255. 
(Added  by  Stats.1974,  c.  1198,  p.  2588.  S  1.) 

Library  references 
Recorda  ^»14. 
C.J.S.  Recorda  }  35  et  seq. 

Asterisks  •  *  *  indicate  deletions  by  amendment 
I  62S5.    Justification  for  withholding  of  records 

The  agency  shall  justify  witiilioldiuf;  any  record  by  (l(>nionstratinK  tliaJ  the  nieni 
in  question  is  exempt  under  express  provi.sion.s  of  tliis  chapter  or  that  on  the  faets 
of  the  particular  ease  th<>  pulilie  inten'st  .serve<l  l)y  not  making  tlu'  recor<l  public 
clearly  outweighs  the  public  inten'st  serve<l  l)y  di.sclosure  of  the  reconl. 
(Added  by  Stats.liKJS,  c.  1473,  p.  2947,  §  39.) 

I  6256.    Copies  of  records 

Any  person  may  receive  a  copy  of  any  identifiable  pubHc  record  or  •  •  •  copy 
•  •  •  thereof.  Upon  request,  an  exact  copy  shall  be  provided  unless  impracticable 
to  do  so.    Computer  data  shall  be  provided  in  a  form  determined  by  the  agency. 

(Added  by  Stat8.1968,  c.  1473,  p.  2947,  {  39.    Amended  by  Stat8.1970.  c.  S76.  p.  1151, 
I  3.) 
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S  6257.     Request  for  copy;    fee 

A  rr.,iHs(  for  „  f<»|.y  "f  :.ii  iilrndfial.h'  pnlJic  nK-..nl  (,r  liifurni«li..n  pr.Hlncwl 
Jhorofrom.  or  h  n-rtlflinl  ropy  ..f  sucJ,  n.<-<,r<l,  sl.ull  Ik>  HWiiipanlod  by  payment  of 
u  n.«Hoi.«hh.  fe..  or  <lo,M,sif  rstnhlisl.,.<l  by  the  s.af.-  or  h>CH\  n«.>iiov.  provldr.l  s.icb 
fCH'  shall  not  exceod  tt-n  crnts  ($<U())  |K-r  p,.p>  or  tbo  proscrllKvl  sfMn.t^li^r:";^];^^. 
iipplicablo. 
(Added  by  Stnt«.19«8.  c.  1  »7.{.  ik  2^7.  «  .W.    Annndod  by  8tat8.1975.  c.  124«.  n.  . 

!  6258.     Proceedings  to  enforce  right  to  Inspect  or  to  receive  copy  of  reoori 

Any  person  may  institute  proceodlnp;  for  Injunctive  or  declarative  relief  In  any 
rourf  of  oompofrnt  Jurisdiction  to  onforco  his  rlplit  to  lnKr«ct  or  to  receive  a  copy  of 
any  public  record  or  cInsK  of  public  records  under  this  chapter.  The  times  for 
rvsponslve  plendinKH  and  for  hearlnKH  in  such  proceedings  shall  be  set  by  the  Jud«e 
or  the  court  with  the  <.bject  of  securinK  a  decision  as  to  such  matters  at  the  earliest 
|)osslhle  time. 

(A^dded  by  Stats.1068.  c.  1473.  p.  2048,  8  39.    Amended  by  SUHmAVTO.  c.  r>75.  p.  1151. 

I  6259.    Orier  of  eeart;    contompt;    court  costs  and  atteniey  fees 

Whenever  it  Is  made  to  ap|M»nr  by  vcrlfitnl  p<>tition  to  the  superior  court  of  the 
<'outity  where  the  records  or  kouic  jtarf  tlicrcH)f  are  Kitunted  that  certain  public 
HH^irds  arc  l>einu  ini|)ro|H>rly  nithheld  from  a  member  of  the  public,  the  court  shall 
onlcr  tiio  officer  or  iM-rsoii  char>rc<l  with  witblioIdinK  the  nvords  to  disclose  the 
public  riHord  or  show  cauw>  why  he  shouhl  not  do  so.  The  court  shall  decide  the  case 
after  examlniuK  the  n'cord  in  camera,  if  iH'rmltted  by  snlklivision  (h)  of  Section 
!H5  of  the  Evidence  Code.  pap<»rs  filed  by  the  partU>H  and  such  oral  argument  and 
additional  evidenw  as  the  ctuirf  may  :ill<»w. 

If  the  court  finds  that  I  he  ptd)lic  official's  decision  to  refuse  dlsclostii-e  Is  not 
ju8tifi<Hi  under  the  provisions  of  S«»ction  tji-'^l  or  ii'^'t't,  he  shall  order  tl»e  puldie  of- 
ficial to  make  the  record  jniblic.  If  tlie  Judge  detennlues  that  the  public  official 
was  Justified  in  n«fusiiig  to  n»ake  tlie  re<-ord  ptiblic,  he  shall  rt^turn  the  item  to  the 
public  official  witliout  disclosing  iis  content  wltli  nn  order  supiH)rtlng  the  decision 
refusrng  disclosure.  Any  |>ers«)U  wb<i  fails  to  oln-y  tlie  order  of  the  court  shall  Ik' 
cit««l  to  show  cause  why  be  is  not  in  coiitemi»t  of  court.  The  court  shall  award 
r.iurt  costs  and  rea.son;d»le  attorney  fe«'s  to  the  pliiintiff  should  the  plaintiff  i)re- 
will  in  lirigaiiou  filed  purMuinf  to  this  section.     .Such  costs  and  fees  shall  U'  paid 

Asterisks  •  •  *  Indicate  deletions  by  amendment 

1,,    .I...  publi.-  apn<-v  of  wbicl;_M^  l-nlOir  ofli.ial  .>j^ui.-nd.er^.u   c.iM •!..>.;(«  and  Mull 

,Z^~U^.^i^^i~iH"r>:^i»\   liability  of^tbe  publi.-  -ff«<:i«i_  >fJ"A'  _<:'»^t Jinds_.b;.«   Hh; 

ld;TiTmf  fTTasTHTTb-a  .2)_  tri^'^ii-^  itjln.H   award  ^•ourt_c<»ws  jmd_  n-ail'.!!'!'!' ---' - 

tl7rney  tees  to  tin-  public  agency. 

rAddiM  TMrst;TT^11KiS,  c.  14T:i.  |>   -JIH-s.  i  .«>.     Anu«ndod  by  Stats-IOT."),  c.   124«;.  v   ---. 

{  U.) 

1  6260.     Effoot  of  eiiapter  on  prior  riglits  and  proceedings 

The  provlsbms  ot  this  chapter  shall  not  U-  deeiucl  in  any  manner  to  affect  the 
status     f  Judicial   records  as  it   existe<l   inunediately  prior  to  the  effcct.ye  date  of 
thl.s  se<Uon    nor  to  nff..t  the  rights  of  litigants,  including  parties  to  adnun.strativ. 
proceedings,  under  the  laws  of  discovery  of  this  state. 
(Added  by  Stats.llMW,  c.  1473.  p.  '-'048,  |  3!».) 
I  6261.     Itemized  statement  of  total  expenditures  and  disbursement  of  any  agency 

.\'otwltbstHn«llng  Section  tl^.VJ.   an    il«'uiiy.<'<l   statement   of   the   total  e.xiH'nditnres 
and  disbursement  of  any  ageiuy  provided  for  in  Article  VI  of  the  <'allf«»rnia  Con- 
stitution shall  1m'  o|M'n  for  ins|K<clion. 
(Added  by  Stals.l«»7.-..  e.  124(;.  p.  ,  I  3..'.) 
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COLORADO  Revised  Statutes  1973 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volumes  10,12 


24-72-201.  Legislative  declaration.  It  is  declared  to  be  the  public  policy 
of  this  state  that  all  public  records  shall  be  open  for  inspection  by  any  person 
at  reasonable  times,  except  as  provided  in  this  part  2  or  as  otherwise  specifi- 
cally provided  by  law. 

Source:L.  68,p.  201,§  1;C.R.S.  1963,  §  113-2-1. 

24-72-202.  Definitions.  As  used  in  this  part  2,  unless  the  context  otherwise 
requires: 

(1)  "Custodian"  means  and  includes  the  official  custodian  or  any  author- 
ized person  having  personal  custody  and  control  of  the  public  records  in  ques- 
tion. 

(2)  "Official  custodian"  means  and  includes  any  officer  or  employee  of 
the  state  or  any  agency,  institution,  or  political  subdivision  thereof  who  is 
responsible  for  the  maintenance,  care,  and  keeping  of  public  records,  regard- 
less of  whether  such  records  are  in  his  actual  personal  custody  and  control. 

(3)  "Person"  means  and  includes  any  natural  person,  corporation,  part- 
nership, firm,  or  association. 

(4)  "Person  in  interest"  means  and  includes  the  person  who  is  the  subject 
of  a  record  or  any  representative  designated  by  said  person;  except  that  if 
the  subject  of  the  record  is  under  legal  disability,  "person  in  interest"  means 
and  includes  his  parent  or  duly  appointed  legal  representative. 

(5)  "Political  subdivision"  means  and  includes  every  county,  city  and 
county,  city,  town,  school  district,  and  special  district  within  this  state. 

(6)  "Public  records"  means  and  includes  all  writings  made,  maintained, 
or  kept  by  the  state  or  any  agency,  institution,  or  political  subdivision  thereof 
for  use  in  the  exercise  of  functions  required  or  authorized  by  law  or  adminis- 
trative rule  or  involving  the  receipt  or  expenditure  of  public  funds. 

(7)  "Writings"  means  and  includes  all  books,  papers,  maps,  photographs, 
cards,  tapes,  recordings,  or  other  documentary  materials,  regardless  of  physi- 
cal form  or  characteristics. 

Source:  L.  68,  p.  201,  §  2;C.R.S.  1963,  §  113-2-2. 


24-72-203.  Public  records  open  to  inspection.  (1)  All  public  records  shall 
be  open  for  inspection  by  any  person  at  reasonable  times,  except  as  provided 
in  this  part  2  or  as  otherwise  provided  by  law,  but  the  official  custodian  of 
any  public  records  may  make  such  rules  and  regulations  with  reference  to 
the  inspection  of  such  records  as  are  reasonably  necessary  for  the  protection 
of  such  records  and  the  prevention  of  unnecessary  interference  with  the 
regular  discharge  of  the  duties  of  the  custodian  or  his  office. 

(2)  If  the  public  records  requested  are  not  in  the  custody  or  control  of 
the  person  to  whom  application  is  made,  such  person  shall  forthwith  notify 
the  applicant  of  this  fact,  in  writing  if  requested  by  the  applicant.  In  such 
notification  he  shall  state  in  detail  to  the  best  of  his  knowledge  and  belief 
the- reason  for  the  absence  of  the  records  from  his  custody  or  control,  their 
location,  and  what  person  then  has  custody  or  control  of  the  records. 

(3)  If  the  public  records  requested  are  in  the  custody  and  control  of  the 
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person  to  whom  application  is  made  but  are  in  active  use  or  in  storage  and 
therefore  not  avaih^ble  at  the  time  an  applicant  asks  to  examine  them,  the 
custodian  shall  forthwith  notify  the  applicant  of  this  fact,  in  writing  if 
requested  by  the  applicant.  If  requested  by  the  applicant,  the  custodian  shall 
set  a  date  and  hour  within  three  working  days  at  which  time  the  records  will 
be  available  for  inspection. 

Source:  L.  68,  p.  202,  §  3;  C.R.S.  1963,  §  113-2-3. 

24-72-204.     Allowance  or  denial  of  inspection  -  grounds  -  procedure  -  appeal. 

(1)  The  custodian  of  any  public  records  shall  allow  any  person  the  right 
of  inspection  of  such  records  or  any  portion  thereof  except  on  one  or  more 
of  the  following  grounds  or  as  provided  in  subsection  (2)  or  (3)  of  this  section: 

(a)  Such  inspection  would  be  contrary  to  any  state  statute. 

(b)  Such  inspection  would  be  contrary  to  any  federal  statute  or  regulation 
issued  thereunder  having  the  force  and  effect  of  law. 

(c)  Such  inspection  is  prohibited  by  rules  promulgated  by  the  supreme 
court  or  by  the  order  of  any  court. 

(2)  (a)  The  custodian  may  deny  the  right  of  inspection  of  the  following 
records,  unless  otherwise  provided  by  law,  on  the  ground  that  disclosure  to 
the  applicant  would  be  contrary  to  the  public  interest: 

(I)  Records  of  investigations  conducted  by  or  of  intelligence  information 
or  security  procedures  of  any  sheriff,  district  attorney,  or  police  department 
or  any  investigatory  files  compiled  for  any  other  law  enforcement  purpose; 

(II)  Test  questions,  scoring  keys,  and  other  examination  data  pertaining 
to  administration  of  a  licensing  examination,  examination  for  employment. 
or  academic  examination;  except  that  written  promotional  examinations  and 
the  scores  or  results  thereof  conducted  pursuant  to  the  state  personnel  system 
or  any  similar  system  shall  be  available  for  inspection,  but  not  copying  or 
reproduction,  by  the  person  in  interest  after  the  conducting  and  grading  of 
any  such  examination; 

(III)  The  specific  details  of  bona  fide  research  projects  being  conducted 
by  a  state  institution;  and 

(IV)  The  contents  of  real  estate  appraisals  made  for  the  state  or  a  political 
subdivision  thereof  relative  to  the  acquisition  of  property  or  any  interest  in 
property  for  public  use,  until  such  time  as  title  to  the  property  or  prope^-iy 
interest  has  passed  to  the  state  or  political  subdivision;  except  that  the  con- 
tents of  such  appraisal  shall  be  available  to  the  owner  of  the  property  at 
any  time,  and  except  as  provided  by  the  Colorado  rules  of  civil  procedure. 
If  condemnation  proceedings  are  instituted  to  acquire  any  such  property,  any 
owner  thereof  who  has  received  the  contents  of  any  appraisal  pursuant  to 
this  section  shall,  upon  receipt  thereof,  make  available  to  said  state  or  polii- 
ical  subdivision  a  copy  of  the  contents  of  any  appraisal  which  he  has  obtained 
relative  to  the  proposed  acquisition  of  the  property. 

(b)  If  the  right  of  inspection  of  any  record  falling  within  any  of  the 
classifications  listed  in  this  subsection  (2)  is  allowed  to  any  officer  or 
employee  of  any  newspaper,  radio  station,  television  station,  or  other  person 
or  agency  in  the  business  of  public  dissemination  of  news  or  current  events, 
it  shall  be  allowed  to  all  such  news  media. 

(3)  (a)  The  custodian  shall  deny  the  right  of  inspection  of  the  following 
records,  unless  otherwise  provided  by  law;  except  that  any  of  the  following 
records,  other  than  letters  of  reference  concerning  employment,  licensing, 
or  issuance  of  permits,  shall  be  available  to  the  person  in  interest  under  this 
subsection  (3): 

(I)  Medical,  psychological,  sociological,  and  scholastic  achievement  data 
on  individual  persons,  exclusive  of  coroners'  autopsy  reports;  but  either  the 
custodian  or  the  person  in  interest  may  request  a  professionally  qualified 
person,  who  shall  be  furnished  by  the  said  custodian,  to  be  present  to  inter- 
pret the  records; 
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(II)  Personnel  files,  except  applications  and  performance  ratings;  but  such 
files  shall  be  available  to  the  person  in  interest  and  to  the  duly  elected  and 
appointed  public  officials  who  supervise  his  work; 

(III)  Letters  of  reference; 

(IV)  Trade  secrets,  privileged  information,  and  confidential  commercial, 
financial,  geological,  or  geophysical  data  furnished  by  or  obtained  from  any 
person; 

(V)  Library  and  museum  material  contributed  by  private  persons,  to  the 
extent  of  any  limitations  placed  thereon  as  conditions  of  such  contributions; 
and 

(VI)  Addresses  and  telephone  numbers  of  students  in  any  public  elemen- 
tary or  secondary  school. 

(b)  Nothing  in  this  subsection  (3)  shall  prohibit  the  custodian  of  records 
from  transmitting  data  concerning  the  scholastic  achievement  of  any  student 
to  any  prospective  employer  of  such  student,  nor  shall  anything  in  this  sub- 
section (3)  prohibit  the  custodian  of  records  from  making  available  for  inspec- 
tion, from  making  copies,  print-outs,  or  photographs  of,  or  from  transmitting 
data  concerning  the  scholastic  achievement  or  medical,  psychological,  or 
sociological  information  of  any  student  to  any  law  enforcement  agency  of 
this  state,  of  any  other  state,  or  of  the  United  States  where  such  student 
is  under  investigation  by  such  agency  and  the  agency  shows  that  such  data 
is  necessary  for  the  investigation. 

(c)  Nothing  in  this  subsection  (3)  shall  prohibit  the  custodian  of  the 
records  of  a  school,  including  any  institution  of  higher  education,  or  a  school 
district  from  transmitting  data  concerning  standardized  tests,  scholastic 
achievement,  or  medical,  psychological,  or  sociological  information  of  any 
student  to  the  custodian  of  such  records  in  any  other  such  school  or  school 
district  to  which  such  student  moves,  transfers,  or  makes  application  for 
transfer,  and  the  written  permission  of  such  student  or  his  parent  or  guardian 
shall  not  be  required  therefor.  No  state  educational  institution  shall  be  prohib- 
ited from  transmitting  data  concerning  standardized  tests  or  scholastic 
achievement  of  any  student  to  the  custodian  of  such  records  in  the  school, 
including  any  state  educational  institution,  or  school  district  in  which  such 
student  was  previously  enrolled,  and  the  written  permission  of  such  student 
or  his  parent  or  guardian  shall  not  be  required  therefor. 

(4)  If  the  custodian  denies  access  to  any  public  record,  the  applicant  may 
request  a  written  statement  of  the  grounds  for  the  denial,  which  statement 
shall  cite  the  law  or  regulation  under  which  access  is  denied  and  shall  be 
furnished  forthwith  to  the  applicant. 

(5)  Any  person  denied  the  right  to  inspect  any  record  covered  by  this 
part  2  may  apply  to  the  district  court  of  the  district  wherein  the  record  is 
found  for  an  order  directing  the  custodian  of  such  record  to  show  cause  why 
he  should  not  permit  the  inspection  of  such  record.  Hearing  on  such  applica- 
tion shall  be  held  at  the  earliest  practical  time.  Unless  the  court  finds  that 
the  denial  of  the  right  of  inspection  was  proper,  it  shall  order  the  custodian 
to  permit  such  inspection  and,  upon  a  finding  that  the  denial  was  arbitrary 
or  capricious,  it  may  order  the  custodian  personally  to  pay  the  applicant's 
court  costs  and  attorney  fees  in  an  amount  to  be  determined  by  the  court. 

(6)  If,  in  the  opinion  of  the  official  custodian  of  any  public  record,  disclo- 
sure of  the  contents  of  said  record  would  do  substantial  injury  to  the  public 
interest,  notwithstanding  the  fact  that  said  record  might  otherwise  be  avail- 
able to  public  inspection,  he  may  apply  to  the  district  court  of  the  district 
in  which  such  record  is  located  for  an  order  permitting  him  to  restrict  such 
disclosure.  Hearing  on  such  application  shall  be  held  at  the  earliest  practical 
time.  After  hearing,  the  court  may  issue  such  an  order  upon  a  finding  that 
disclosure  would  cause  substantial  injury  to  the  public  interest.  In  such  action 
the  burden  of  proof  shall  be  upon  the  custodian.  The  person  seeking  permis- 
sion to  examine  the  record  shall  have  notice  of  said  hearing  served  upon 
him  in  the  manner  provided  for  service  of  process  by  the  Colorado  rules 
of  civil  procedure  and  shall  have  the  right  to  appear  and  be  heard. 

Source:  L.  68,  p.  202,  §4;  L.  69,  pp.  925,  926,  §  §  I,  I;  C.R.S.  1963, 
§  113-2-4. 
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24-72-205.     Copies,  print-outs,  or  photographs  of  public  records.  (1)     In  a!; 

cases  in  which  a  person  has  the  right  to  inspect  any  pubHc  record,  he  niay 
request  that  he  be  furnished  copies,  print-outs,  or  photographs  of  sucli 
record.  The  custodian  may  furnish  such  copies,  print-outs,  or  photograpr:s 
for  a  reasonable  fee,  to  be  set  by  the  official  custodian,  not  to  exceed  one 
dollar  and  twenty-five  cents  per  page  unless  actual  costs  exceed  that  amount. 
Where  fees  for  certifed  copies  or  other  copies,  print-outs,  or  photographs 
of  such  record  are  specifically  prescribed  by  law,  such  specific  fees  shall 
apply. 

(2)  If  the  custodian  does  not  have  facilities  for  making  copies,  print-outs. 
or  photographs  of  records  which  the  applicant  has  the  right  to  inspect,  the 
applicant  shall  be  granted  access  to  the  records  for  the  purpose  of  making 
copies,  print-outs,  or  photographs.  The  copies,  print-outs,  or  photographs 
shai!  be  made  while  the  records  are  in  the  possession,  custody,  and  control 
of  the  custodian  thereof  and  shall  be  subject  to  the  supervision  of  such  custo- 
diu.n.  When  practical,  they  shall  be  made  in  the  place  where  the  records  are 
kept,  but,  if  it  is  impractical  to  do  so,  the  custodian  may  altow  arrangements 
to  be  made  for  this  purpose.  If  other  facilities  are  necessary,  the  cost  of 
providing  them  shall  be  paid  by  the  person  desiring  a  copy,  print-out,  or 
photograph  of  the  records.  The  official  custodian  may  establish  a  reasonable 
schedule  of  times  for  making  copies,  print-outs,  or  photographs  and  may 
charge  the  same  fee  for  the  services  rendered  by  him  or  his  deputy  in  super- 
vising the  copying,  printing-out,  or  photographing  as  he  may  charge  for  fur- 
nishiag  copies  under  subsection  (1)  of  this  section. 

Source:  L.  68,  p.  204,  §  5;  C.R.S.  1963,  §  113-2-5. 

24-72-206.  Violation  -  penalty.  Any  person  who  willfully  and  knowingly 
violates  the  provisions  of  this  part  2  is  guilty  of  a  misdemeanor  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  more  than  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  for  not  more  than  ninety  days, 
or  by  both  such  fine  and  imprisonment. 

Source:  L.  68,  p.  204,  §  6;  C.R.S.  1963,  §  113-2-6. 
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30-10-101.     Offices  -  inspection  of  records  -  failure  to  comply  -  penalty. 

(1)  Every  sheriff,  county  clerk,  county  treasurer,  and  clerks  of  the  district 
and  county  courts  shall  keep  their  respective  offices  at  the  county  seat  of 
the  county  and  in  the  office  provided  by  the  county,  if  any  such  has  been 
provided;  or,  if  there  is  none  provided,  then  at  such  place  as  the  board  of 
county  commissioners  shall  direct.  All  books  and  papers  required  to  be  in 
their  offices  shall  be  open  to  the  examination  of  any  person,  but  no  person, 
except  parties  in  interest,  or  their  attorneys,  shall  have  the  right  to  examine 
pleadings  or  other  papers  filed  in  any  cause  pending  in  such  court. 

(2)  Any  person  or  corporation  and  their  employees  engaged  in  making 
abstracts  or  abstract  books  shall  have  the  right,  during  usual  business  hours 
and  subject  to  such  rules  and  regulations  as  the  officer  having  the  custody 
of  such  records  may  prescribe,  to  inspect  and  make  memoranda,  copies,  or 
photographs  of  the  contents  of  all  such  books  and  papers  for  the  purpose 
of  their  business;  but  any  such  officer  may  make  reasonable  and  general  regu- 
lations concerning  the  inspection  of  such  books  and  papers  by  the  public. 
If,  for  the  purpose  of  making  such  photographs,  it  becomes  necessary  to 
remove  such  records  from  the  room  where  they  are  usually  kept  to  some 
other  room  in  the  courthouse  where  such  photographic  apparatus  may  be 
installed  for  such  purpose,  the  county  clerk,  in  his  discretion,  may  charge 
to  the  person  or  corporation  making  such  photographic  reproductions,  a  fee 
of  one  dollar  per  hour  for  the  service  of  the  deputy  who  has  charge  of  such 
records  while  they  are  being  so  photographed:  but  such  fees  shall  not  be 
charged  to  one  person  or  corporation  unless  the  same  fee  is  likewise  charged 
to  every  person  or  corporation  photographing  such  records. 

(3)  If  any  person  or  officer  refuses  or  neglects  to  com.piy  with  the  provi- 
sions of  this  section,  he  shall  forfeit  for  each  day  he  so  refuses  or  neglects 
the  sum  of  five  dollars,  to  be  collected  by  civil  action,  in  the  name  of  the 
people  of  the  state  of  Colorado,  and  pay  it  into  the  school  fund;  but  this 
shall  not  interfere  with  or  take  away  any  right  of  action  for  damages  by  any 
person  injured  by  such  neglect  or  refusal. 

Source:  G.  L.  §554;  L.  1885,  p.  157,  §  1;  R.  S.  08,  §  1352;  L.  13,  p. 
227,  §  1;L.  19,  p.  368,  §  1;C.  L.  §  8829;  CSA.  C.  45,  §  176;  CRS  53,  §  35-1-1; 
C.R.S.  1963,  §35-1-1. 
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CONNECTICUT  General  Statutes  Annotated 
1977  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 

Volume  2 

Rieht  to  Inspect  Records 

[f  1-18«.     (P.A.  7^-342.  S  1)  Definitions] 

Ah  iwed  III  thiM  .Ki  1  Hnd  In  ohHptor  3  2.  tho  following  «ord«  and  phrwe* 
••hall  h«Tf  tiK'  followlDK  imanlmcH.  cxcei.t  where  kiicIi  terniH  are  UMd  In  ft 
context  wlikh  cknrly  liMllc«ti>M  tlio  ooutrary: 

leclaUUve  utflcc  of  the  xtate  or  any  iwlltlcal  KuUlIvUlon  of  the  itftto  ftnd 
W  Mate  I*  town  a.i'.K'y.  .iij  departmont.  Instltutl.....  ••"•*•«;.  ^onrd  eommU- 
•dM  or  irffldal  of  tlM!  Htate  or  of  any  city.  town.  l.oroiifh.  «unki|»l  oorporm- 
tlou,  school  diHtricf.  re«i.H»«I  dlatrict  or  other  dl.tnrt  "^  °^»*J  P?"«*^  "*;■ 
dlvlilou  U  the  «tate,  and  alao  Includes  any  Jndldnl  office.  offleUl  or  bodj 
ol  tte  c^rt^f  ^-^.i»o»  P»e.«.  P«*ate  court  and  Juvenile  court  bot  only  In 
nmpKt  to  Its  or  their  admlnlstraUve  functions. 

(b)  "Meeting"  means  any  hearing  or  other  proceeding  of  a  public  ftgency 
and  any  convening  or  assembly  of  a  quorum  of  a  multi-member  public  agency, 
whether  In  person  or  by  means  of  electronic  equipment,  to  discuss  or  act  upon 
a  matter  over  which  th^  public  agency  has  superyision.  control,  jnrlsdictiaa 
or  advisory  power,  but  shall  not  Include  any  chance  meeting,  or  a  aocial  meet- 
ing neither  planned  nor  intended  for  the  purpose  of  discussing  matters  re- 
lating to  official  bosineas.  "Meeting"  shall  not  Include  strategy  or  negotia- 
tions with  reelect  to  collective  bargaining  nor  a  caucus  of  members  of  a 
single  political  party  notwithstanding  that  such  members  also  constltnte  a 
quorum  of  a  public  agency.  "Caucus"  means  a  convening  or  assembly  of 
the  enrolled  members  of  a  single  political  party  who  are  members  of  a  public 
agency  within  the  state  or  a  political  subdivision. 

(c)  "Person"  means  natural  person,  partnership,  corporation,  aasociatlon  or 
sodety. 

(d)  "Public  records  or  files"  means  any  recorded  data  or  information  re- 
lating to  the  conduct  of  the  public's  business  prepared,  owned,  used,  received 
or  retained  by  a  public  agency,  whether  such  data  or  inforeuitlon  be  hand- 
written, typed,  tape-recorded,  printed,  photostated,  photographed  or  reoorded 
by  any  other  method. 

(e)  "Executive  sessions"  means  a  meeting  of  a  public  agency  at  which  the 
public  is  excluded  for  one  or  more  of  the  following  purposes: 

(1)  Disctisslon  concerning  the  appointment,  employment,  perfbrmanoe, 
evaluation,  health  or  dismissal  of  a  public  officer  or  employee,  provided 
that  such  Individual  may  require  that  discussion  be  held  at  an  open  meet- 
ing; 

(2)  strategy  and  negotiations  with  reqiect  to  pending  claims  and  litiga- 
tion; 

(S)  matters  concerning  security  strategy  or  the  dq>loyment  of  security 
personnel,  or  devices  affecting  public  security ; 

(4)  discussion  of  the  selection  of  a  site  or  the  lease,  sate  or  parchaae 
of  real  estate  by  a  political  subdi vision  of  the  state  when  publicity  re- 
garding such  construction  would  cause  a  likelihood  of  increased  prtce  tutll 
such  time  as  all  of  the  property  has  been  acquired  or  all  proceedings  or 
transactions  concerning  same  have  been  terminated  or  abiandoned;   and 

(5)  discussion  of  any  matter  which  would  result  in  the  dladoaure  of 
public  records  or  the  information  contained  therein  described  in  snhaac- 
tion  (b)  of  section  1-19. 

(1975,  P.A.  75-342,  |  1.) 
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§  1-19.     Access  to  public  records 

(a)  Except  as  otherwine  provided  by  any  federal  law  or  state  statute,  all 
records  maintained  or  kept  on  file  by  any  public  agency,  wbether  or  not 
sucii  records  are  required  by  any  law  or  by  any  rule  or  regulation,  shall  be 
public  records  and  every  person  shall  have  the  right  to  inspect  or  copy  su<* 
records  at  such  reasonable  time  as  may  be  determined  by  the  custodian  there- 
of. Each  such  agency  shall  keep  and  maintain  all  public  records  in  its 
custody  at  its  regular  office  or  place  of  business  in  an  accessible  place  and, 
If  there  Ih  no  such  office  or  place  of  business,  the  public  records  pertaining 
to  such  agency  shall  be  kept  In  the  office  of  the  clerk  of  any  political  subdi- 
vision or  the  secretary  of  the  state,  as  the  case  may  be.  Any  certified  record 
hereunder  attested  as  a  true  copy  by  the  clerk,  chief  or  deputy  or  such  other 
person  designated  or  empowered  by  law  to  so  act,  of  such  agency  shall  be 
competent  evidence  In  any  court  of  this  state  of  the  facts  contained  therein. 

Each  such  agency  shall  make,  keep  and  maintain  a  record  of  the  proceedings 
of  ita  meetings. 

(b)  Nothing  in  sections  1-15,  l-18a,  1-19  to  l-19b.  Inclusive,  and  1-21  to 
l-21k.  Inclusive,  shall  lie  construed  to  require  disclosure  of  (1)  preliminary 
drafts  or  notes  provlde<l  the  public  agency  has  determined  that  the  public  In- 
terest in  withholding  such  documents  clearly  outweighs  the  public  interest 
in  disclosure;  personnel  or  medical  files  and  similar  flies  the  disclosure  of 
which  would  constitute  an  invasion  of  personal  privacy;  (2)  records  of  law 
enforcement  agencies  not  otherwise  available  to  the  public  which  records 
were  complied  In  connection  with  the  detection  or  Investigation  of  crime,  If 
the  disclosure  of  said  records  would  not  be  in  the  public  interest  because  It 
would  result  In  the  disclosure  of  (A)  the  identity  of  Informants  not  otherwise 
known.  (B)  information  to  l)e  usetl  in  a  prospective  law  enforcement  action 
if  prejudicial  to  such  action,  (C)  investigatory  techniques  not  otherwise  known 
to  the  general  publiq,  or  (I))  arrest  records  of  a  Juvenile,  which  shall  also  in- 
clnde  any  investigatory  files,  concerning  the  arrest  of  such  Juvenile,  com- 
piled for  law  enforcement  purposes ;  (3)  records  pertaining  to  pending  claims 
and  litigation  to  which  the  public  agency  Is  a  party  until  such  litigation  or 
claim  has  been  finally  adjudicated  or  otherwise  settle<l;  (4)  trade  aeerets, 
which  for  purposes  of  sections  1-16,  l-18a,  1-10  to  1-lOb,  Inclusive,  and  1-21 
to  l-21k,  inclusive,  are  defined  as  unpatented,  secret,  commercially  valuable 
plana,  appliances,  formulas,  or  processes,  which  are  used  for  the  making, 
prefMrlng,  compounding,  treating  or  processing  of  articles  or  materials  which 
are  trade  commodities  obtained  from  a  person  and  which  are  recognized  by 
law  as  confidential,  and  commercial  or  finaiicial  information  given  in  con- 
fidence, not  requlre<l  by  law  and  obtained  from  the  public;  (6)  test  questions, 
scoring  keys  and  other  examination  data  used  to  administer  a  licensing 
examination,  examination  for  employment  or  academic  examinations;  (6) 
the  contents  of  real  estate  appraisals,  engineering  or  feasibility  estimates 
and  evaluations  made  for  or  by  an  agency  relative  to  the  acquisition  of 
property  or  to  prospective  public  supply  and  construction  contracts,  until 
such  time  as  all  of  the  property  has  l)een  acquired  or  all  proceedings  or  trans- 
actions have  been  terminatcil  or  abandoned,  provided  the  law  of  eminent 
domain  shall  not  be  affected  by  this  provision ;  (7)  statements  of  personal 
worth  or  personal  financial  data  required  by  a  licensing  agency  and  filed  by 
an  applicant  with  such  licensing  agency  to  establish  his  personal  qualification 
for  the  license,  certificate  or  permit  applle<l  for;  (8)  records,  reports  and 
statements  of  strategy  or  negotiations  with  respect  to  collective  bargaining; 
(0)  records,  tax  retuniH,  reports  and  statements  exempted  by  federal  law  or 
state  statutes  or  commuuiCHtions  privileged  >>y  the  attorney-client  relation- 
ship. 

(c)  The  records  referre<l  to  in  subsection  (b)  shall  not  be  deemed  public 
records  for  the  purposen  of  sections  1-15,  l-18a,  1-10  to  1-lOb,  Inclusive,  and 
1-21  to  l-21k,  Inclusive.  pn»vldo<l  disclosure  pursuant  to  the  provisions  of 
said  sections  shall  Ik?  requlrtMl  of  all  reconls  of  investigation  conducted  with 
reapect  to  any  tenement  house,  loilgliig  house  or  t>oarding  house  ns  defined  In 
chapter  .152,  or  any  nursing  horiie.  home  for  the  aged  or  rest  home,  as  defined 
In  chapter  .t33,  by  any  ntunUi|>ul  l)\iildhig  department  or  housing  co<le  Inspec- 
tion department,  any  local  or  <llstrict  health  department,  or  any  other  de- 
partment charged  with  the  enforcement  of  ordinances  or  laws  regulating  the 
erection,  construction,  alteration,  maintenance,  sanitation,  ventilation  «)r 
occupancy  of  such  buildings. 

(1971,  IVA.   193:    l»7.-».  I'.A.  7.V.HL'.  |  2.  eff   (ht.  1,  1970:    1976,  P.A.  7ft-2»4.) 
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[|  l-19a.     (P.A.  75-342,  §  4)  Conputer  stonifc  ajtUm;   priatoota] 
Any  public   ngi>ncy   which   inaintalnH  it«   records   In   n  computer  storace 
gjntem  Khali  provide  a  printout  of  any  data  properly  Identified. 
n97r>.  PA.  75-342.  f  4.) 

i[|  l-19l».     (P.A.  75-342,  §  S)  Constraction  of  act] 

1    Nothing  In  this  act  i  shall  be:    (1)  Construed  as  preventlnf  any  pabUe 

4gency  from  opening  its  records  conceniinK  the  administration  of  such  agency 
o  public  inspection,  or  (2)  construed  as  authorizing  the  wlthholdlnff  of  lu- 
ormatlon  in  personnel  files,  birth  records  or  of  confidential  tax  data  from 
be  indlYldual  who  is  the  subject  of  such  records,  or  (S)  be  deemed  In  any 
nannor  to  affect  the  status  of  Judicial  records  as  they  existed  prior  to 
t.  1,  1975,  nor  to  affect  the  rights  of  litigants,  Indndlng  parties  to  ad- 
Inlstratlre  proceedings,  under  the  laws  of  dlscorery  of  this  state. 

(1075,  I».A.  76^942.  |  3.) 

S  l-20a.    Public  employment  contracts  as  public  record 

Any  contract  of  (>mployment  to  which  the  state  or  a  political  subdivision 
Df  the  state  is  a  party  shall  !«  <leemod  to  be  a  public  record  for  the  purposes 
6f  sections  1-10  and  1-20. 
n073,  P.A.  73-271.) 
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DELAWARE  Code  Annotated 
1977  Cumulative  Supplement 

Freedom  of  Information  (Open  Records) 
Article  29 
Right  to  Inspect  Records 


§  6411.  Organization  regulations;  rules  of  procedure. 

For  the  benefit  of  the  public,  each  agency  shall  adopi  the  follouinjz 
regulations: 

(DA  )j:eneral  description  of  its  organization,  its  nu-thods  of  operation.^ 
and  the  manner,  includinj^  addresses  and  t»'lephone  numbers,  whcrcbs  ihr 
public  may  obtain  information  and  otht-rwist-  deal  with  the  a^tMicv;  and 

(2)  A  sUitement  of  the  nature  and  requinMiu'nls  of  all  ruKs  of  practice  and 
procedure  used  by  the  agency  to  exercise  its  statutory  authority  in 
compliance  with  this  chapter.  (60  Del.  Daws.  c.  oSa,  ^   1.) 

§  6412.  Public  information. 

(a)  Kach  agency  shall  make  available  promptly  to  the  public  upon  r(.'(iut\st,  for 
inspection,  originals  or  legible  copies  of  the  following; 

(D  Its  regulations,  orders,  decisions,  opinions  and  licenses; 

(2)  Any  documents,  paj)ers  and  other  materials  considered  by  the  agency 
in  taking  agency  action;  or 

(3)  Any  records  of  the  agency  reasonably  specified  hy  the  rei|a»>ting 
person. 

(b)  When  making  its  documents  and  other  matecials  available  to  the  publi.v 
the  agency  may: 

(D  Take  reasonable  precautions  to  preserve  the  integrity  and  security  of 
such  documents  or  materials; 

(2)  Make  available  only  at  reasonable,  specified  intervals  documents  and 
materials  beir.g  actively  used  by  the  agency; 

(3)  Limit  the  availability  of  information  to  its  regular  business  hours  and 
place  of  business; 

(4)  Decline  to  make  available  documents  and  other  materials  which: 

a.  Relate  solely  to  the  agency's  internal  procedural  and  personnel 
practices; 

b.  Pertain  to  ongoing  enforcement  investigations  which  have  not  yet 
resulted  in  agency  action; 

c.  Are  specifically  exempted  from  disclosure  by  law;  or 

d.  Are  confidential  or  privileged  for  the  same  or  similar  reasons  as 
the  Court  would  hold  its  records  confidential  or  privileged; 

(5)  Make  a  reasonable  charge  for  the  cost  of  reproducing  or  copying  such 
documents  or  materials. 

(c)  The  Court  shall  have  jurisdiction  of  all  actions  to  compel  an  agency  to 
produce  or  disclose  any  documents,  materials  or  information  and  the  agency 
shall  have  the  burden  of  sustaining  its  refusal  to  produce  or  disclose  as 
requested.  (60  Del.  Laws,  c.  585,  §  L) 
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§  10001.  Declaration  of  policy. 

It  is  vital  in  a  democratic  society  that  public  business  be  performed  in  an  open 
and  public  manner  so  that  the  citizens  shall  be  advised  of  the  performance  of 
public  officials  and  of  the  decisions  that  are  made  by  such  officials  in 
formulating  and  executing  public  policy.  Toward  this  end,  this  chapter  is 
adopted,  and  shall  be  construed.  (60  Del.  Laws,  c.  G41,  §  1.) 

§  10002.  Definitions. 

(a)  "Public  body"  means  any  regulatory,  administrative,  advisory,  executive 
or  legislative  body  of  the  State  or  any  political  subdivision  of  the  State  including, 
but  not  limited  to,  any  board,  bureau,  commission,  department,  agency, 
committee,  counsel,  legislative  committee,  association  or  any  other  entity 
established  by  an  act  of  the  General  Assembly  of  the  State,  which  (1)  is 
supported  in  whole  or  in  part  by  public  lunds;  (2)  expends  or  disburses  public 
funds;  or  (3)  is  specifically  charged  by  any  other  public  body  to  advise  or  make 
recommendations. 

(b)  "Public  business"  means  any  matter  over  which  the  public  body  has 
supervision,  contro],  jurisdiction  or  advisory  power. 

(c)  "Public  funds"  are  those  funds  derived  from  the  State  or  any  political 
subdivision  of  the  State,  but  not  including  grants-in-aid. 

(d)  "Public  record"  is  written  or  recorded  information  made  or  received  by  a 
public  body  relating  to  public  business.  For  purposes  of  this  chapter,  the 
following  records  shall  not  be  deemed  public: 

(1)  Any  personnel,  medical  or  pupil  file,  the  disclosure  of  which  would 
constitute  an  invasion  of  personal  privacy,  under  this  legislation  or  under 
any  State  or  federal  law  as  it  relates  to  personal  privacy; 

(2)  Trade  secrets  and  commercial  or  financial  information  obtained  from 
a  person  which  is  of  a  privileged  or  confidential  nature; 

(3)  Investigatory  files  compiled  for  civil  or  criminal  law-enforcement 
purposes  including  pending  investigative  files,  pretrial  and  presentence 
investigations  and  child  custody  and  adoption  files  where  there  is  no 
criminal  complaint  at  issue; 

(4)  Criminal  files  and  criminal  records,  the  disclosure  of  which  would 
constitute  an  invasion  of  personal  privacy.  Any  person  may,  upon  proof  of 
identity,  obtain  a  copy  of  his  personal  criminal  record.  All  other  criminal 
records  and  files  are  closed  to  public  scrutiny.  Agencies  holding  such 
criminal  records  may  delete  any  information,  before  release,  which  would 
disclose  the  names  of  witnesses,  intelligence  personnel  and  aids  or  any  other 
information  of  a  privileged  and  confidential  nature; 

(5)  Intelligence  files  compiled  for  law-enforcement  purposes,  the 
disclosure  of  which  could  constitute  an  endangerment  to  the  local,  state  or 
national  welfare  and  security; 

(6)  Any  records  specifically  exempted  from  public  disclosure  by  statute 
or  common  law; 

(7)  Any  records  which  disclose  the  identity  of  the  contributor  of  a  bona 
fide  and  lawful  charitable  contribution  to  the  public  body  whenever  public 
anonymity  has  been  requested  of  the  public  body  with  respect  to  said 
contribution  by  the  contributor; 
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(8)  Any  records  involving  labor  negotiations  or  collective  bargaining; 

(9)  Any  records  pertaining  to  pending  or  potential  litigation  which  are  not 
records  of  any  court; 

(10)  Any  record  of  discussions  allowed  by  §  10004(b)  of  this  title  to  be 
held  in  executive  session;  or 

(11)  Any  records  which  disclose  the  identity  or  address  of  any  person 
holding  a  permit  to  carry  a  concealed  deadly  weapon;  provided,  however,  all 
records  relating  to  such  permits  shall  be  available  to  all  bona  fide 
law-enforcement  officers. 

(e)  "Meeting"  means  the  formal  or  informal  gathering  of  a  quorum  of  the 
members  of  any  public  body  for  the  purpose  of  discussing  or  taking  action  on 
public  business. 

(f)  "Agenda"  shall  include  but  is  not  limited  to  a  general  statement  of  the 
major  issues  expected  to  be  discussed  at  a  public  meeting. 

(g)  "Public  body,"  "public  record"  and  "meeting"  shall  not  include  activities 
of  the  Farmers  Bank  of  the  State  of  Delaware  or  the  University  of  Delaware, 
except  that  the  Board  of  Trustees  of  the  University  shall  be  a  "public  body,"  and 
University  documents  relating  to  the  expenditure  of  public  funds  shall  be  "public 
records,"  and  each  meeting  of  the  full  Board  of  Trustees  shall  be  a  "meeting." 
(60  Del.  Laws,  c.  641,  §  1;  61  Del.  Laws,  c.  55,  §  1.) 

Effect  of  amendment.  —  Gl  Del.  Laws,  c.  55, 
effective  May  23,  1977,  added  paragraph  (11)  in 
subsection  (d). 

§  10003.  Examination  and  copying  of  public  records. 

(a)  All  public  records  shall  be  open  to  inspection  and  copying  by  any  citizen 
of  the  State  during  regular  business  hours  by  the  custodian  of  the  records  for 
the  appropriate  public  body.  Reasonable  access  to  and  reasonable  facilities  for 
copying  of  these  records  shall  not  be  denied  to  any  citizen.  If  the  record  is  in 
active  use  or  in  storage  and,  therefore,  not  available  at  the  time  a  citizen  requests 
access,  the  custodian  shall  so  inform  the  citizen  and  make  an  appointment  for 
said  citizen  to  examine  such  records  as  expediently  as  they  may  be  made 
available.  Any  reasonable  expense  involved  in  the  copying  of  such  records  shall 
be  levied  as  a  charge  on  the  citizen  requesting  such  copy. 

(b)  It  shall  be  the  responsibility  of  the  public  body  to  establish  rules  and 
regulations  regarding  access  to  public  records  as  well  as  fees  charged  for 
copying  of  such  records.  (60  Del.  Laws,  c.  641,  §  1.) 

§  10004.  Open  meetings. 

(a)  Every  meeting  of  all  public  bodies  shall  be  open  to  the  public  except  those 
closed  pursuant  to  subsections  (b),  (c),  (d)  and  (g)  of  this  section. 

(b)  A  public  body  at  any  meeting  may  call  for  an  executive  session  closed  to 
the  public  pursuant  to  subsection  (c)  of  this  section  for  any  of  the  following 
purposes: 

(1)  Discussion  of  individual  citizen's  qualifications  to  hold  a  job  or  pursue 
training  unless  the  citizen  requests  that  such  a  meeting  be  open; 
'    '        (2)  Preliminary  discussions  on  site  acquisitions  for  any  publicly  funded 
•  capital  improvements; 

(3)  Activities  of  any  law-enforcement  agency  in  its  efforts  to  collect 
information  leading  to  criminal  apprehension; 
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(4)  Strategy  sessions  with  respect  to  collective  bargaining,  pending  or 
potential  litigation,  when  an  open  meeting  would  have  effect  on  the 
bargaining  or  litigation  position  of  the  public  body; 

(5)  Discussions  which  would  disclose  the  identity  of  the  contributor  of  a 
bona  fide  and  lawful  charitable  contribution  to  the  public  body  whenever 
public  anonymity  has  been  requested  of  the  public  body  with  respect  to  said 
contribution  by  the  contributor; 

(6)  Discussion  of  the  content  of  documents,  excluded  from  the  definition 
of  "public  record"  in  §  10002  of  this  title  where  such  discussion  may  disclose 
the  contents  of  such  documents; 

(7)  The  hearing  of  student  disciplinary  cases  unless  the  student  requests 
a  public  hearing; 

(8)  The  hearing  of  employee  disciplinary  or  dismissal  cases  unless  the 
employee  requests  a  public  hearing; 

(9)  Personnel  matters  in  which  the  names,  competency  and  abilities  of 
individual  employees  or  students  are  discussed; 

(10)  Training  and  orientation  sessions  conducted  to  assist  members  of  the 
public  body  in  the  fulfillment  of  their  responsibilities; 

(11)  Discussion  of  potential  or  actual  emergencies  related  to  preservation 
of  the  public  peace,  health  and  safety; 

(12)  Where  the  public  body  has  requested  an  attorney-at-law  to  render  his 
legal  advice  or  opinion  concerning  an  issue  or  matter  under  discussion  by 
the  public  body  and  where  it  has  not  yet  taken  a  public  stand  or  reached  a 
conclusion  in  the  matter;  or 

(13)  Preliminary  discussions  resulting  from  tentative  information 
relating  to  the  management  of  the  public  schools  in  the  following  areas: 
School  attendance  zones;  personnel  needs;  and  fiscal  requirements. 

(c)  A  public  body  may  hold  an  executive  session  closed  to  the  public  upon 
affirmative  vote  of  a  majority  of  members  present  at  a  meeting  of  the  public 
body.  The  purpose  for  such  executive  session  shall  be  announced  ahead  of  time 
and  shall  be  limited  to  the  purposes  listed  in  subsection  (b)  of  this  section. 
Executive  sessions  may  be  held  only  for  the  discussion  of  public  business,  and 
all  voting  on  public  business  must  be  made  at  a  public  meeting  and  the  results 
of  the  vote  made  public,  unless  disclosure  of  the  existence  or  results  of  the  vote 
would  disclose  information  properly  the  subject  of  an  executive  session  pursuant 
to  subsection  (b)  of  this  section. 

(d)  This  section  shall  not  prohibit  the  removal  of  any  person  from  a  public 
meeting  who  is  willfully  and  seriously  disruptive  of  the  conduct  of  such  meeting. 

(e)  (1)  This  subsection  concerning  notice  of  meetings  shall  not  apply  to  any 
emergency  meeting  which  is  necessary  for  the  immediate  preservation  of 
the  public  peace,  health  or  safety,  or  to  the  General  Assembly. 

(2)  All  public  bodies  shall  give  public  notice  of  their  regular  meetings  at 
least  7  days  in  advance  thereof.  The  notice  shall  include  the  agenda,  if  such 
has  been  determined  at  the  time,  and  the  dates,  times  and  places  of  such 
meetings;  however,  the  agenda  shall  be  subject  to  change  to  include 
additional  items  or  the  deletion  of  items  at  the  time  of  the  public  body's 
meeting. 

(3)  All  public  bodies  shall  give  public  notice  of  the  type  set  forth  in 
paragraph  (2)  of  this  subsection  of  any  special  or  rescheduled  meeting  no 
later  than  24  hours  before  such  meeting. 
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(4)  Public  notice  required  by  this  subsection  shall  include,  but  not  be 
limited  to,  conspicuous  posting'  of  said  notice  at  the  principal  office  of  the 
public  body  holding  the  meeting,  or  if  no  such  office  exists  at  the  place 
where  meetings  of  the  public  body  are  regularly  held,  and  making  a 
reasonable  number  of  such  notices  available. 

(5)  When  the  agenda  is  not  available  as  of  the  time  of  the  initial  posting 
of  the  public  notice  it  shall  be  added  to  the  notice  at  least  6  hours  in  advance 
of  said  meeting. 

(f)  Each  public  body  shall  make  available  for  public  inspection  and  copying  as 
a  public  record  minutes  of  all  regular,  special  ^and  emergency  meetings.  Such 
minutes  shall  include  a  record  of  those  members  present  and  a  record,  by 
individual  members,  of  each  vote  taken  and  action  agreed  upon.  Such  minutes 
or  portions  thereof,  and  any  public  records  pertaining  to  executive  sessions 
conducted  pursuant  to  this  section,  may  be  withheld  from  public  disclosure  so 
long  as  public  disclosure  would  defeat  the  lawful  purpose  for  the  executive 
session,  but  no  longer. 

(g)  This  section  shall  not  apply  to  the  proceedings  of: 

(1)  Grand  juries; 

(2)  Petit  juries; 

(3)  Special  juries; 

(4)  The  deliberations  of  any  court; 

(5)  The  board  of  Pardons  and  Parole;  and 

(6)  Public  bodies  having  only  1  member.  (60  Del.  Laws,  c.  641,  §  1.) 


§  10005.  Enforcement. 

Any  action  taken  at  a  meeting  in  violation  of  this  chapter  may  be  voidable  by 
the  Court  of  Chancery.  Any  citizen  may  challenge  the  validity  under  this  chapter 
of  any  action  of  a  public  body  by  filing  suit  within  30  days  of  the  citizen's 
learning  of  such  action  but  in  no  event  later  than  6  months  after  the  date  of  the 
action.  Any  citizen  denied  access  to  public  records  as  provided  in  this  chapter 
may  bring  suit  within  10  days  of  such  denial.  Venue  in  such  cases  where  access 
to  public  records  is  denied  shall  be  placed  in  a  court  of  competent  jurisdiction  for 
the  county  or  city  in  which  the  public  body  ordinarily  meets  or  in  which  the 
plaintiff  resides.  Remedies  permitted  by  this  section  include  a  declaratory 
judgment,  writ  of  mandamus  and  other  appropriate  relief.  (60  Del.  Laws,  c.  641, 
§  1.) 
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DISTRICT  OF  COLUMBIA  CODE 
1973  Edition 
Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 


AN  ACT 
1-178 


IN  THE  COUNCIL  OF  THE  DISTRICT  OF  COLUMBIA 
.  November  19.  1976 


To  create  a  Freedom  of  Information  Act;  to  create  rights; 
-and  for  other  purposes. 


BE  IT  ENACTED  BY  THE  COUNCIL  O?  THE  DTfSTP.ICT  OF  COLUMBIA, 
That  this  act  may  be  cited  as  the  "Freedon  of  Information 
Act  of  1976". 

Sec.  2.  The  District  of  Columbia  Administrarive 
Procedure  Act  (D.C.  Code,  sec.  1-1501  et  seq.)   as  amended, 
is  further  amended  by  adding  to  the  end  thereof  the 
following: 

•TITLE  II   FREEDOM  OF  INFORyJVTION         * 
"PUBLIC  POLICY 

•Sec.  201.  Generally  the  public  policy  of  the  District 
of  Colombia  is  that  all  persons  are  entitled  to  full  and 
complete  information  regarding  the  affairs  of  government  and 
the  official  acts  of  those  who  represent  them  as  public 
officials  and  employees.  To  that  end,  provisions  of  this 
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act  shall  be  construed  %d.th  the  view  toward  expansion  of 
public  access  and  the  minimization  of  costs  and  time  delays 
to  persons  requestinq  information. 

■RIGHT  OF  ACCESS  TO  PUBLIC  RECORDS;  ALLOWABLE  COSTS; 
"TIME  LIMITS 

"Sec,  202.  (a)  Any  person  has  a  right  to  inspect, and 
at  his  or  her  discretion,  to  copy  any  public  record  of  the 
Mayor  or  an  agency,  except  as  otherwise  expressly  provided 
by  section  20«  of  this  title,  in  accordance  with  reasonable 
rules  that  shall  be  issued  by  the  Mayor  or  an  aqency  af-er 
notice  and  Comment,  concerni-nq  the  time  and  placs  of  aci':ess, 

" (b)  The  Mayor  or  an  agency  may  establish  ani  collect 
fees  not  to  exceed  the  actual  cost  of  searching  for  or 
makinq  copies  of  records,  but  in  no  instance  shall  th-s  total 
fee  for  searching  exceed  10  dollars  for  each  request.   for 
purposes  of  this  subsection  "request"  r.eans  a  single  d<»mand 
for  any  number  of  documents  made  at  one  time  to  an 
individual  agency.   Documents  may  be  furnished  without 
charge  or  at  a  reduced  charge  where  the  Mayor  or  agency 
determines  that  waiver  or  reduction  of  the  fee  is  in  the 
public  interest  because  furnishing  the  information  can  be 
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considered  as  primarily  beneficing  the  general  public, 
Notwithstandinq  the  foregoing,  fees  shall  not  be  charged  for 
examination  and  revipw  by  the  Mayor  or  an  agency  to  " 
determine  if  such  documents  are  subiect  to  disclosure. 

"  (c)  The  Mayor  or  an 'agency,  upon  request  reasonably 
describing  any  public  record,  shall  within  LC  days  (except 
Saturdays,  Sundays,  and  legal  public  holidays)  of  the 
receipt  of  any  such  request  either  make  the  requested  public 
record  accessible  or  notify  the  person  making  such  request 
of  its  determination  not  to  make  the  requested  public  record 
or  any  part  thereof  accessible  and  the  reasons  therefor, 

"(d)  In  unusual  circuiTJStances,  the  time  limit  prescribed 
in  subsection  (c)  of  this  section  may  be  extended  by  written 
notice  to  the  person  making  such  request  setting  forth  the 
reasons  for  extension  and  expected  date  for  determination. 
Such  extension  shall  not  exceed  10  days  (except  Saturdays, 
Sundays  and  legal  public  holidays) ,   For  purposes  of  this 
subsection,  and  only  to  the  extent  necessary  for  processing 
of  the  particular  request,  'unusual  circumstances'  are 
limited  to: 
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*(1)  the  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous  amount  of  separate 
and  distinct  records  which  are  demanded  in  a  single 
request;  or 

"(2)  the  need  for  consultation,  which  shall  be 
conducted  with  all  practicable  speed,  with  another 
agency  having  a  substantial  interest  in  the 
determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject- 
matter  interest  therein. 

"(e)  Any  failure  on  the  part  of  the  Mayor  or  an  agency 
to  comply  with  a  recfuest  under  subsection  (a)  of  this 
section  within  the  time  provisions  of  subsections  (c)  and 
(d)  of  this  section  shall  be  deemed  a  denial  of  the  request, 
and  the  person  making  such  request  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  with  respect  to  such 
request,  unless  such  person  chooses  to  petition  the  Mayor 
pursuant  to  section  207  of  this  title  to  review  the  deemed 
denial  of  the  request. 


327 


"LETTEPS  OF  DENIAL 
"Sec.  203,   (a)   Denial  by  the  Mayor  or  an  aqency  of  a 
request  for  any  public  record  shall  contain  at  least  the 
followinq: 

"(1)  the  specific  reasons  for  the  denial,  including 
citations  to  the  particular  exemption  (s)  under  section  20a 
of  this  title  relied  on  as  authority  for  the  denial; 

"(2)  the  name  (s)  of  the  public  official  (s)  or 
employee (s)  resoonsible  for  the  decision  to  deny  the 
request;  and 

"(3)  notification  to  the  requester  of  any 
administrative  or  judicial  right  to  appeal  under  section  207 
of  this  title. 

*  (b)  The  Mayor  and  each  aaency  of  the  District  of 
Columbia  shall  maintain  a  file  of  all  letters  of  denial  of 
requests  for  public  records.   This  file  shall  be  made 
available  to  any  person  on  request  for  purposes  of 
inspection  and/or  copying. 
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••EXEMPTIONS 
••See.  2011.   (a)   The  followina  matters  may  be  exempt 
from  disclosure  under  the  provisions  of  this  title: 

"(1)  Trade  secrets  and  commercial  or  financial 
information  obtained  from  outside  the  government,  to  the 
extent  that  disclosure  would  result  in  substantial  harni 
to  the  competitive  position  of  the  person  from  whom  th« 
information  was  obtained; 

"(2)  Information  of  a  personal  nature  where  the 
public  disclosure  thereof  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy; 

••(3)  Investigatory  records  compiled  for  law 
enforcement  purposes,  but  only  to  the  extent  that  the 
production  of  such  records  would- 

••  (A)  interfere  with  enforcement  proceedings, 
" (B)    deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication, 

••(C)  constitute  an  unwarranted  invasion  of 
personal  privacy, 

"(0)  disclose  the  identity  of  a  confidential 
source  and,  in  the  ca^e  of  a  record  oonpiled  by  a 
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law  enforcement  authority  in  the  course  of  a 

criminal  investigation,"  or  by  an  agency  conducting 

a  lawful  national  security  intelligence 

investigation,  confidential  information  furnished 

only  by  the  confidential  source, 

"(E)  disclose  investigative  technigues  and 

procedures  not  generally  known  outside  the 

government, 

"(F)  endanger  the  life  or  physical  safety  of 

law  enforcement  personnel; 

•*  (U)  Inter-agency  or  intra-agency  memorandums  or 
letters  which  would  not  be  available  by  law  to  a  party 
other  than  an  agency  in  litigation  with  the  agency; 

"  (5)  Test  questions  and  answers  to  be  used  in 
future  license,  employment,  or  academic  examinations, 
but  not  previously  administered  examinations  or  2mswers 
to  questions  thereon/ 

••(6)  Information  specifically  exempted  from 
disclosure  by  statute  (other  than  this  section) , 
provided  that  such  statute- 
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"(A)  requires  that  the  matters  be  withheld 
from  the  public  in  such  a  memner  as  to  leave  no 
discretion  on  the  issue,  or 

■(B)   establishes  particular  criteria  for 
withholdinq  or  refers  to  particular  types  of 
natters  to  be  withheld  ;  and 

"(7)  Information  specifically  authorized  by  Federal 
law  under  criteria  established  by  a  Presidential 
Executive  order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  which  is  in  fact. 
properly  classified  pursuant  to  such  Executive  order. 
" <b)  Any  reasonably  seqregable  portion  of  a  public 
record  shall  be  provided  to  any  person  requesting  such 
record  after  deletion  of  those  portions  which  may  be 
withheld  from  disclosure  under  subsection  (a)  of  this 
section . 

"(c)  Irtiis  section  does  not  authorize  withholding  of 
information  or  limit  the  availability  of  records  to  the 
public,  except  as  specifically  stated  in  this  section.  This 
section  is  not  authority  to  withhold  information  from  the 
Council  of  the  District  of  Columbia.  This  section  shall  not 
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operate  to  permit  non-disclosure  of  information  of  which 
disclosure  is  authorized  or  mandated  by  other  law. 
"PECORDING  OF  FINAL  VOTES 
"Sec.  205.   Each  agency  having  more  than  one  member 
shall  maintain  and  make  a'vailable  for  public  inspection  a 
record  of  the  final  votes  of  each  member  in  each  proceeding 
of  that  agency. 

"INFORMATION  WHICH  MUST  BE  MADE  FJ3LIC 
"Sec.  206.   Without  limiting  the  meaning  of  other 
sections  of  this  title,  the  following  categories  of 
information  are  specifically  made  public  information: 

"(a)  the  names,  salaries,  title,  and  dates  of 
employment  of  all  employees  and  officers  of  the  Mayor  and  an 
agency; 

"(b)  administrative  staff  manuals  and  instructions 
to  staff  that  affect  a  member  of  the  public; 

"  (c)  final  opinions,  including  concurring  and 
dissenting  opinions,  as  well  as  orders,  made  in  the 
adjudication  of  cases; 
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"(d)  those  statements  of  policy  and  interpretations 
of  policy,  acts,  and  rules  which  have  been  adopted  by  the 
Mayor  or  an  agency; 

•  (e)  correspondence  and  materials  referred  to 
therein,  by  and  with  the  Mayor  or  an  aqency  relating  to  any 
requlatory,  supervisory,  or  enforcement  responsibilities  of 
the  agency,  whereby  the  aqency  determines,  or  states  an 
opinion  upon,  or  is  asked  to  determine  or  state-  an  opinion 
upon,  the  rights  of  the  District,  the  public,  or  any  private 
party; 

•(f)  information  in  or  taken  from  any  account, 
voucher,  or  contract  dealing  with  the  receipt  or  expenditure 
of  public  or  other  funds  by  public  bodies;  and 

•(g)  the  minutes  of  all  proceedings  of  all 
agencies. 

•ADMINISTRATIVE  APPEALS  AND  ENFORCEMENT 
"Sec.  207.   (a)   Any  person  denied  the  right  to  inspect 
a  public  record  of  a  public  body  may  petition  the  Mayor  to 
review  the  public  record  to  determine  whether  it  siay  be 
withheld  from  public  inspection.   Such  determination  shall 
be  made  in  %rriting  with  a  statement  of  reasons  therefor  in 
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writir.q  within  10  days  (excluding  Saturdays,  Sundays,  and 
leqal  holidays)  of  the  submission  of  the  petition. 

•(1)  If  the  Mayor  denies  the  p>etition  or  does  not 
make  a  determination  within  the  time  limits  provided  in 
this  subsection,  or  if  a  person  is  deemed  to  have 
exhausted  his  or  her  administrative  remedies  pursuant  to 
subsection  (e)  of  section  202,  the  person  seeking 
disclosure  may  institute  proc^iedinqs  for  in junctiv**  or 
declaratory  relief  in  che  Superior  Court  for  the 
District  of  Columbia, 

" (2)  If  the  Mayor  decides  that  the  public  record 
tiay  not  be  withheld,  he  shall  order  the  public  body  to 
disclose  the  record  immediately.   If  the  publjLc  body 
continues  to  withhold  the  record,  the  person  seeking 
disclosure  may  bring  suit  in  the  Superior  Court  for  the 
District  of  Columbia  to  enjoin  the  public  body  from 
withholding  the  record  and  to  compel  the  production  of 
the  requested  record,   ••(b)    In  any  suit  filed  under 
subsection  (a)  of  this  section,  the  Superior  Court  for 
the  District  of  Columbia  may  enjoin  the  public  body  from 
vithholdina  records  and  order  the  production  of  any 
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records  improperly  withheld  from  the  person  seeking 
disclosure.   The  burden  is  on  the  Mayor  or  the  agency  to 
sustain  its  action.   In  such  cases  the  court  shall 
determine  the  matter  de  novo,  and  may  examine  the 
contents  of  such  records  in  camera  to  determine  whether 
such  records  or  any  part  thereof  shall  be  withheld  under 
any  of  the  exemptions  set  forth  in  section  20 1»  of  this 
tit  lie. 

"  (c)  If  a  person  seeking  the  right  to  inspect  or  to 
receive  a  copy  of  a  public  record  prevails  in  whole  or  in 
part  in  such  suit,  he  or  she  may  be  awarded  reasonable 
attorney  fees  and  other  costs  of  litigation. 

"OVERSIGHT 
"Sec.  208,   On  or  before  the  30th  day  of  June  of  each 
calendar  year,  the  Mayor  shall  compile  and  submit  to  the 
Council  of  the  District  of  Columbia  a  report  covering  the 
public-record-disclosure  activities  of  each  agency  and  of 
Executive  Branch  as  a  whole  during  the  proceeding  calendar 
year.   The  report  shall  include: 

"(1)  The  number  of  determinations  made  by  each 
agency  not  to  comply  with  requests  for  records  made  to 
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such  agency  under  this  title  and  the  reasons  for  each 
such  determination; 

"(2)  The  number  of  appeals  mad-  by  persons  under 
Section  207(a)  of  this  title,  the  result  of  such 
appeals,  and  the  reason  for  the  action  upon  each  app-al 
that  results  in  a  denial  of  information; 

"(3)  T^e  names  and  titles  or  positions  of  each 
person  responsible  for  the  denial  of  records  requested 
under  this  title,  and  *he  number  of  instances  of 
participation  for  each  such  person; 

"(«»)  A  copy  of  the  fee  schedule  and  the  total 
amount  of  fees  collected  by  each  agency  for  making 
records  available  under  this  title; 

"(5)  such  other  information  as  indicates  efforts  to 
administer  fully  this  title;  and 

"(6)  For  the  prior  c^d.endar  year,  a  listing  of  the 
total  number  of  cases  arising  under  this  title,  the 
total  number  of  cases  in  which  a  request  was  denied  in 
whole  or  in  part,  the  totaQ  number  of  times  in  which 
each  exemption  provided  under  section  20ft  of  this  title 
was  cited  as  a  reason  for  denial  of  a  request,  and  the 
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t>.^s    ad.       S-jcr,    rrrrrt    s-.ill    alsc    ir.zl-fe    2    iescriptioTi 
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Ac- .  • 
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(c)       szzirLr.z    c^z    'Kzn*   wr.erever   i-    a.pp*irs    i.r.    ser-i.or.r 
101    thrswci   111    (as  rer.ujij>ered)    and  insertina  in   Ilea 
thereof    "t-i^le": 

|d)      b%'    addir.c   rr   tJie   er.f   cf    sert.iCT.   1*2    [as   re r. J3r±>e r*- 
of   soch   Am    tj-.e    fcllr----nr:' 

•    "CIS)      tiie  tent  «?r=.rlic  record'    Ir.dodes 
all  bo^hs,   papers,   ff^ps ,    prc^tc-crapr.s,    =2-rds, 
tapes,    re^crdinrs,    err   otjier    dcr-^-i-^r-a-r-.- 
B.a:;eri  =  ls    rs-csjrdless    cf   c^^r.'si^al    fcrr    cr 
charartsris'tics  prepared,    c-vr.ed,    -^sed,    Lr.   the 
poss©ssi~r.  cf ,    tz   reta-ir.ed   iv  ^j^e  y^Z'^zz   ^T^d 
acencies . 

■(19)      the  tent   '  adjudirat:.:!- '    rsi-s   the 


fOTBalatiQc:,    issuar.ce,    and  er.fsrceirent    s-f   an 

order." 

(e)      tN'   strikirc    'section   7*  in  sectior.    i:5    (as 
resmmbered)    of   such  Act   a-.d   iz.scr-tir.c  ir.   lieu  thereof 
■sec tier,    i:i'. 

REPEXLSS 


Sec.    t.      .Hs:»-cr«s   rrder    Te-lC?,    dated  Kay  »,    1S76,    is 
heretv  repealed. 

ESTBCrrVT   DATi 

Sec.    5.      Ttiis  act  shall  take  effect  pursuant  to  the 
provisicr.s   of   section   6C2(c)  (1)    of  the  I^istrict   of  Colc«hi£ 
Self-Goverr.ttent  and  Gorerxuiental  Reorqaaisatior.  Act. 
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FLORIDA  Statutes  Annotated 

1977  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  7 A 

I IMI    QMMral  stat*  pelley  #■  p«bll«  rMtrtf* 

ahaU  at  aU  timoH  be  open  for  a  penoaal  Inapcctlon  hj  ua  wraoa 
^"S^^l^Wn  ^^^'  '  "^^^  »  1.  ««  Ort-  1.  18^;  L«wa  1W5.  c  75-a5.  | 
IIMII  Dvflaltleaa 
For  the  iMirpose  of  this  chapter: 

(1)  "PuMle  records"  means  ail  documents,  pi4)en,  letters,  maps,  books,  tapes, 
phoCofraphs,  fitms,  sound  recordings  or  other  material,  regardleas  of  phyalcal 
form  or  characteristics,  made  or  received  pursoant  to  law  or  ordiaaoee  or  in 
oooaectlon  with  the  transaction  of  official  bastneas  by  any  agency. 

(2)  "AfeDcy"  ahall  mean  any  state,  county,  district,  authority,  or  mnnlcipal 
officer,  department,  division,  board,  bureau,  commission  or  other  separate 
unit  of  government  created  or  establlsbed  by  law  and  any  other  pnbllc  or 
private  agency,  person,  partnership,  corporation,  or  basinens  entity  acting  on 
behalf  at  any  public  agency. 

Amended  by  Laws  19TS.  c.  73-98.  |  2.  eff.  Oct.  1,  1973 ;   Laws  1975,  c.  76-225^  I 
3,  eff.  July  1, 1975. 


ilMI2    RMMTds  matfa  pmrtle  by  paMIe  faai  ••• 

If  pybUc  fnads  are  expended  by  an  agency  defined  in  subsection  119.011(2) 
iB  payraant  of  dues  or  membership  contributions  to  any  person,  corporation. 
foondatiOD,  trust,  assodatlcm,  iroap,  or  other  organization,  then  all  the  finan- 
cial, bnaineaa  and  membership  records  pertaining  to  tlie  public  agency  from 
whldb  or  oh  whose  behalf  the  payments  are  made,  of  the  person,  corporation, 
foundation,  trust,  association,  group,  or  organisation  to  whom  such  payments 
are  made  ahall  be  public  records  and  subject  to  the  provlaions  of  s.  119^7. 
Laws  1975,  c  76-225, 1 3,  eff.  July  1, 1976 

Iiij02    Ptaalty 

Any  pabUc  official  who  shall  violate  the  provisions  of  subsection  119.07(1) 
shall  be  subject  to  suspension  and  removal  or  impeachment  and.  in  addition, 
ahall  be  guilty  of  a  misdemeanor  of  the  second  degree,  punishable  aa  provided 
in  a.  776.062  or  s.  776.063. 
AmendMl  by  Laws  1975.  c.  75-225, 1 6,  eff.  July  1, 1976. 

II94I7    Isspaetlaa  sad  sxamlaatlon  af  rseards;  axamptlaas 

(1)  Every  person  wtio  has  custody  of  public  records  shall  permit  the  records 
to  be  inspected  and  examined  by  any  person  desiring  to  do  so,  at  reasonable 
times,  under  reasonable  conditions,  and  under  supervision  by  the  custodian  of 
the  records  or  his  designee.  The  custclian  shall  furnish  copies  or  certified 
copies  of  the  records  upon  payment  of  fees  as  prescribed  by  law  or.  If  fees  are 
not  prescribed  by  law,  upon  pajrment  of  the  actual  cost  of  duplication  of  the 
copies.  Unless  otherwise  provided  by  law,  the  fees  to  be  charged  for  duplica- 
tion of  public  records  shall  be  collected,  deposited,  and  accounted  for  in  the 
manner  prescribed  for  other  operating  funds  of  the  agency. 

(2)(a)  All  public  records  whidi  presently  are  provided  by  law  to  be  confi- 
dential or  which  are  prohibited  from  being  inspected  by  the  public,  whether 
by  general  or  qwcial  law,  shall  be  exempt  from  the  provisions  of  subseedoa 
(1). 

(b)  All  pubUc  records  referred  to  in  ss.  704.03,  196.09,  190.222.  668.10(1).  624.- 
319(3).  (4).  624.311(2),  and  63.181.  are  exempt  from  the  provisions  of  subsecUon 
(1). 

(c)  Examination  questions  and  answer  sheets  of  examinations  administered 
by  a  governmental  agency  for  the  purpose  of  licensure,  certification,  or  em- 
ployment ahall  be  exempt  from  the  provisions  of  subsection  (1).  However, 
an  examinee  shall  have  the  right  to  review  his  own  completed  examination. 
Amended  by  Laws  1976,  c  76-226, 1  4,  eff.  July  1, 1976. 
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1 19.08       Photographing  public  records 

(1)  In  all  cases  where  the  public  or  any  p)erson  interested  has 
a  right  to  inspect  or  take  extracts  or  make  copies  from  any  pub- 
lic record,  instruments  or  documents,  any  person  shall  hereafter 
have  the  right  of  access  to  said  records,  documents  or  instru- 
ments for  the  purpose  of  making  photog^^aphs  of  the  same  while 
in  the  possession,  custody  and  control  of  the  lawful  custodian 
thereof,  or  his  authorized  deputy. 

(2)  Such  work  shall  be  done  under  the  supervision  of  the  law- 
ful custodian  of  the  said  records,  who  shall  have  the  right  to 
adopt  and  enforce  reasonable  rules  governing  the  said  work. 
Said  work  shall,  where  possible,  be  done  in  the  room  where  the 
said  records,  documents  or  instruments  are  by  law  kept,  but  if 
the  same  in  the  judgment  of  the  lawful  custodian  of  the  said 
records,  documents  or  instruments  be  i.npossible  or  impractica- 
ble, then  the  said  work  shall  be  done  in  such  other  room  or  place 
as  nearly  adjacent  to  the  room  where  the  said  records,  docu- 
ments and  instruments  are  kept  as  determined  by  the  lawful  cus- 
todian thereof. 

(3)  Where  the  providing  of  another  room  or  place  is  neces- 
sary, the  expense  of  providing  the  same  shall  be  paid  by  the  per- 
son desiring  to  photograph  the  said  records,  instruments  or  doc- 
uments. While  the  said  work  hereinbefore  mentioned  is  in  prog- 
ress, the  lawful  custodian  of  said  records  may  charge  the  person 
desiring  to  make  the  said  photographs  for  the  services  of  a  dep- 
uty of  the  lawful  custodian  of  said  records,  documents  or  instru- 
ments to  supervise  the  same,  or  for  the  services  of  the  said  law- 
ful custodian  of  the  same  in  so  doing  at  a  rate  of  compensation 
to  be  agreed  upon  by  the  person  desiring  to  make  the  said  photo- 
graphs and  the  custodian  of  the  said  records,  documents  or  in- 
struments, or  in  case  the  same  fail  to  agree  as  to  the  said 
charge,  then  by  the  lawful  custodian  thereof. 
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119.09  Assistance  of  the  division  of  archives,  history  and 

records  management  of  tlie  department  of  state 

The  division  of  archives,  history  and  records  management  of 
the  department  of  state  shall  have  the  right  to  examine  into  the 
condition  of  public  records  and  shall  give  advice  and  assistance 
to  public  officials  in  the  solution  of  their  problems  of  preserv- 
ing, creating,  filing  and  making  available  the  public  records  in 
their  custody.  When  requested  by  the  division,  public  officials 
shall  assist  the  division  in  the  preparation  of  an  inclusive  inven- 
tory of  public  records  in  their  custody  to  which  shall  be  attached 
a  schedule,  approved  by  the  head  of  the  governmental  unit  or 
agency  having  custody  of  the  fecords  and  the  division,  establish- 
ing a  time  period  for  the  retention  or  disposal  of  each  series  of 
records.  Upon  the  completion  of  the  inventory  and  schedule,  the 
division  shall  (subject  to  the  availability  of  necessary  space, 
staff  and  other  facilities  for  such  purposes)  make  available 
space  in  its  records  center  for  the  filing  of  semicurrent  records 
so  scheduled  and  in  its  archives  for  noncurrent  records  of  per- 
manent value  and  shall  render  such  other  assistance  as  needed, 
including  the  microfilming  of  records  so  scheduled. 

119.10  Violation  of  chapter  a  misdemeanor 

Any  person  willfully  and  knowingly  violating  any  of  the  pro- 
visions of  this  chapter  shall  be  guilty  of  a  misdemeanor  of  the 
first  degree,  punishable  as  provided  in  §  775.082  or  §  775.083. 

Ilt.li     A«Ml«r«t«tf  kMrlRi;    iMM*iiat«  eMnpllaaM 

(1)  Wbenerer  an  action  la  flted  to  enforce  tbe  prorlalona  of  ttala  chapter,  the 
coart  shall  aet  an  Immediate  hearing,  girlnf  tbe  caae  priority  over  other 
pending  cuen. 

(2)  WbeneTer  a  court  ordera  an  agency  to  open  Ita  reoorda  for  iDq>ection 
in  accordance  with  this  chapter,  the  agency  ahall  comply  with  such  order 
within  48  hoara,  onleaa  otherwise  prorided  by  the  conrt  laaning  snch  order, 
or  nnteaa  the  appellate  court  innes  a  stay  order  within  soch  4S-hour  period. 
The  filing  of  a  notice  of  appeal  shall  not  operate  as  an  automatic  stay. 

(8)  A  stay  order  shall  not  be  issued  unless  the  conrt  determines  that  there 
Is  snbatantlal  probability  that  opening  the  records  for  inspection  will  result 
In  significant  damage. 

Added  by  Laws  1976,  c.  7&-225, 1 5.  eff.  July  1, 1»76. 
lit.  12    Attaniay's  fsat 

(1)  Wbenerer  an  action  has  been  filed  against  an  agency  to  enforce  the 
prorlalona  of  this  chapter  and  the  court  determines  that  such  agency  unrea- 
sonably refused  to  permit  public  recorda  to  be  Inspected,  the  conrt  shall  aaseas 
a  reasonable  attorney's  fee  against  snch  agency. 

(2)  Wbenerer  an  agency  appeals  a  court  order  requiring  it  to  permit  inapec- 
tlon  of  records  pursuant  to  this  chapter  and  such  order  is  affirmed,  the  court 
shall  assess  a  reasonable  attorney's  fees  for  the  appeal  against  such  agency. 
Added  by  Laws  197S.  c.  7S-22S.  |  5.  eff.  July  1. 197B. 
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Code  of  GEORGIA  Annotated 

Freedom  of  Information  (Open  Records) 
Right  To  Inspect  Records 

Title  40 


40-801C  Short  title 

This  Ghapter  shall  be  known  and  may  be  cited  as  the  "Georgia 
Recoi*ds  Act." 
(Acts  1972,  pp.  1267,  1268.) 

40-802C  Definitions 

For  the  purpose  of  this  Chapter: 

(a)  "Department"  means  the  Department  of  Archives  and 
Histor>'. 

(b)  "Records"  means  all  documents,  papers,  letters,  maps,  books 
(except  books  in  formally  organized  libraries),  microfilm,  magnetic 
tape,  or  other  material  regardless  of  physical  form  or 
characteristics  made  or  received  pursuant  to  law  or  ordinance  or  in 
performance  of  functions  by  any  agency. 

(c)  "Agency"  means  any  State  office,  department,  division, 
board,  bureau,  commission,  authority  or  other  separate  unit  of 
State  government  created  or  established  by  law. 

(d)  "Georgia  State  Archives"  means  an  establishment 
maintained  by  the  department  for  the  preservation  of  those  records 
and  other  papers  that  have  been  determined  by  the  department  to 
have  sufficient  historical  and  other  value  to  warrant  their 
continued  preservation  by  the  State  and  have  been  accepted  by  the 
department  for  deposit  in  its  custody. 

(e)  "Records  center"  means  an  establishment  maintained  by  the 
department  primarily  for  the  storage,  processing,  servicing,  and 
security  of  public  records  that  must  be  retained  for  varying  periods 
of  time  but  need  not  be  retained  in  an  agency's  offiice  equipment  or 
space. 

(f)  "Vital  records"  means  any  record  vital  to  the  resumption  or 
continuation  of  operations,  or  both,  to  the  re-creation  of  the  legal 
and  financial  status  of  government  in  the  State,  or  to  the  protection 
and  fulfillment  of  obligations  to  citizens  of  the  State. 

(g)  "Retention  schedule"  means  a  set  of  disposition  instructions 
prescribing  how  long,  where,  and  in  what  form  a  record  series  shall 
be  kept; 

(h)  "Record  series"  means  documents  or  records  that  are  filed  in  a 
unified  arrangement,  having  similar  physical  characteristics  or 
relating  to  a  similar  function  or  activity; 

(i)  "Records  management"  means  the  application  of 
management  techniques  to  the  creation,  utilization,  maintenance, 
retention,  preservation  and  disposal  of  records  undertaken  to 
reduce  costs  and  improve  efficiency  of  record  keeping.  Records 
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management  includes  management  of  filing  and  microfilming 
equipment  and  supplies;  filing  and  information  retrieval  systems; 
files,  correspondence,  reports  and  forms  management;  historical 
documentation;  micrographics;  retention  programming  and  vital 
records  protection. 
(Acts  1972,  pp.  1267, 1268;  1973,  pp.  691, 692;  1975,  pp.  675,  676.) 

40-803C  State  Records  Committee;  creation;  membership; 
duties 

There  is  hereby  created  the  State  Records  Committee,  to  be 
composed  of  the  Governor,  the  Secretary  of  State,  the  Attorney 
General  and  the  State  Auditor,  or  their  designated  representatives. 
It  siiall  be  the  duty  of  the  committee  to  review,  approve,  disapprove, 
amend  or  modify  retention  schedules  submitted  by  agency  heads 
through  the  department  for  the  disposition  of  records  based  on 
administrative,  legal,  fiscal  or  historical  values.  Such  retention 
schedules,  once  approved,  shall  be  authoritative,  directive  and  have 
the  force  and  efTect  of  law.  A  retention  schedule  may  be  determined 
by  three  members  of  the  committee.  Retention  schedules  may  be 
amended  by  the  committee  on  change  of  program  mission  or 
legislative  changes  affecting  the  records.  The  Secretary  of  State 
shall  serve  as  chairman  of  the  committee  and  shall  schedule 
meetings  of  the  committee  as  required.  Three  members  shall 
constitute  a  quorum.  Each  agency  head  has  the  right  of  appeal  to 
the  committee  for  actions  taken  under  this  section. 

(Acts  1972,  pp.  1267,  1268;  1975,  pp.  675,  676.) 

40-804C  Duties  of  department 

It  shall  be  the  duty  of  the  department  to: 

(a)  Establish  and  administer,  under  the  direction  of  a  State 
records  management  officer  (who  shall  be  employed  under  the  rules 
and  regulations  of  the  State  Merit  System),  a  records  management 
program; 

(b)  Develop    and    issue    procedures,    rules,    and    regulations 

establishing  standards  for  efficient  and  economical  management 
methods  relating  to  the  creation,  maintenance,  utilization, 
retention,  preservation,  and  disposition  of  records,  filing 
equipment,  supplies,  microfilming  of  records,  and  vital  records 
progrson; 

{c)  Assist  State  agencies  in  implementing  records  programs  by 
providing  consultative  services  in  records  management, 
conducting  surveys  in  order  to  recommend  more  efficient  records 
management  practices,  and  providing  training  for  records 
management  personnel; 

(d)  Operate  a  records  center  or  centers  which  shall  accept  all 
records  transferred  to  it  through  the  operation  of  approved 
retention  schedules,  provide  secure  storage  and  reference  service 
for  the  same  and  submit  written  notice  to  the  applicable  agency  of 
intended  destruction  of  records  in  accordance  with  approved 
retention  schedules. 

(Acts  1972,  pp.  1267,  1269;  1975,  pp.  675,  677.) 
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40-805C  Duty  of  agencies 

It  shall  be  the  duty  of  each  agency  to: 

(a)  C  'Se  to  be  made  and  preserved  records  containing  adequate 
and  proper  cfocumentation  of  the  organization,  functions,  policies, 
decisions,  procedures,  and  essential  transactions  of  the  agency  and 
designed  to  furnish  the  information  necessary  to  protect  the  legal 
and  financial  rights  of  the  Government  and  of  persons  directly 
affected  by  the  agency's  activities; 

(b)  Cooperate  fully  with  the  department  in  complying  with  the 
provisions  of  this  Chapter; 

(c)  Establish  and  maintain  an  active  and  continuing  program  for 
the  economical  and  efficient  mamagement  of  records  and  assist  the 
department  in  the  conduct  of  records  management  surveys; 

(d)  Implement  records  management  procedures  and  regulations 
issued  by  the  department; 

(e)  Submit  to  the  department,  in  accordance  with  the  rules  and 
regulations  of  the  department,  a  recommended  disposition 
standard  for  each  record  series  in  its  custody,  except  that  standards 
for  common-type  files  may  be  established  by  the  department.  No 
records  will  be  scheduled  for  permanent  retention  in  an  office.  No 
records  will  be  scheduled  for  retention  any  longer  than  is  absolutely 
necessary  in  the  performance  of  required  functions.  Records 
requiring  retention  for  several  years  will  be  transferred  to  the 
records  center  for  low-cost  storage  at  the  earliest  possible  date 
following  creation.  • 

(f)  Establish  necessary  safeguards  against  the  removal  or  loss  of 
records  and  such  further  safeguards  as  may  be  required  by 
regulations  of  the  department.  Such  safeguards  shall  include 
notification  to  all  officials  and  employees  of  the  agency  that  no 
records  in  the  custody  of  the  agency  are  to  be  alienated  or  destroyed 
except  in  accordance  with  the  provisions  of  this  Chapter. 

(g)  Designate  an  agency  records  management  officer  who  shall 
establish  and  operate  a  records  management  program. 

(Acts  1972,  pp.  1267,  1269;  1975,  pp.  675.  677.  678.) 

40-806C  Construction  of  Chapter;  confidential  records 

(a)  Nothing  in  this  Chapter  shall  be  construed  to  divest  agency 
heads  of  the  authority  to  determine  the  nature  and  form  of  records 
required  in  the  administration  of  their  several  departments. 
Notwithstanding  this  Section  agency  heads  shall  carry  out 
provisions  of  section  40-805c. 

(b)  Any  records  designated  confidential  by  law  shall  be  so  treated 
by  the  department  in  the  maintenance,  storage  and  disposition  of 
such  confidential  records.  These  records  shall  be  destroyed  in  such  a 
manner  that  they  cannot  be  read,  interpreted,  or  reconstructed. 

(Acts  1972,  pp.  1267,  1270;  1975,  pp.  675,  678.) 
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40-807C  Disposal  of  records 

(a)  All  records  created  or  received  in  the  performance  of  duty  and 
paid  for  by  public  funds  are  deemed  to  be  public  property  and  shall 
constitute  a  record  of  public  acts; 

(b)  The  destruction  of  records  shall  occur  only  through  the 
operation  of  an  approved  retention  schedule.  Such  records  shall  not 
be  placed  in  the  custody  of  private  individuals  or  institutions  or 
semi-private  organizations  unless  authorized  by  retention 
schedules; 

(c)  The  alienation,  alteration,  theft  or  destruction  of  records  by 
any  person  or  persons  in  a  manner  not  authorized  by  an  applicable 
retention  schedule  is  punishable  as  a  misdemesinor; 

(d)  No  person  acting  in  compliance  with  the  provisions  of  this 
Chapter  shall  be  held  personally  liable. 

(Acts  1972,  DP.  1267,  1270;  1975,  pp.  675,  679.) 

40-808c  Photostatic  copies  of  records  as  primary  evidence 

Photostatic  copies  of  records  produced  from  microfilm  and 
printout  copies  of  computer  records  shall  be  received  in  any  coui't  of 
this  State  as  primary  evidence  of  the  recitals  contained  therein. 

(Acts  1972.  pp.  1267,  1270.) 

40-809C  Certified  copies 

The  department  may  make  certified  copies  under  seal  of  any 
records  or  any  preservation  duplicates  transferred  or  deposited  in 
the  Georgia  State  Archives,  or  the  records  center,  or  may  make 
reproductions  of  such  records.  Such  certified  copies  or 
reproductions,  when  signed  by  the  director  of  the  department,  shall 
have  the  same  force, and  effect  as  if  made  by  the  agency  from  which 
the  records  were  received..  The  department  may  establish  and 
charge  reasonable  fees  for  such  services. 

(Acts  1972,  pp.  1267,  1271.) 

40-810C  Title  to  records 

(a)  Title  to  any  record  transferred  to  the  Georgia  State  Archives 
as  authorized  bj'  this  Chapter  shall  be  vested  in  the  department. 
The  department  shall  not  destroy  any  record  transferred  to  it  by  an 
agency  without  consulting  with  the  "proper  official  of  the 
transferring  agency  prior  to  submitting  a  retention  schedule 
requesting  such  destruction  to  the  State  Records  Committee. 
Access  to  records  of  Constitutional  Officers  shall  be  at  the  discretion 
of  the  Constitutional  Officer  who  created,  received,  or  maintained 
the  records,  but  no  limitation  on  access  to  such  records  shall  extend 
more  than  25  years  after  creation  of  the  records. 

(b)  Title  to  any  record  transferred  to  the  records  center  shall 
remain  in  the  agency  transferring  such  record  to  the  records  center. 

(Acts  1972,  pp.  1267, 1271;  1973,  pp.  691, 692;  1975,  pp.  675,  679.) 

40-811C  Establishment  of  records  management  program 
by  local  governments 

Local  governments  are  hereby  authorized  by  appropriate 
resolution  or  ordinance  of  the  governing  authority  to  adopt  and 
utilize  the  State  rules  and  regulations  as  a  basis  for  establishing  a 
records  management  program.  Any  court  in  this  State  is  hereby 
authorized  to  adopt  and  utilize  the  State  rules  and  regulations  as  a 
basis  for  the  conduct  of  a  records  management  program.  No  records 
in  the  custody  of  any  court  in  this  State  shall  be  aliened  or  destroyed 
except  in  accordance  with  the  provisions  of  this  Chapter. 

(Acts  1972,  pp.  1267,  1271;  1973,  pp.  691,  692.) 
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40-812C  Confidential,  classified  or  restricted  records; 
restrictions  on  access;  lifting  of  restrictions 

(a)  This  section  applies  only  to  those  records  (1)  that  are 
confidential,  classified  or  restricted  by  Acts  of  the  General 
Assembly,  or  may  be  declared  to  be  confidential,  classified  or 
restricted  by  future  Acts  of  the  General  Assembly,  unless  said 
future  Acts  specifically  exempt  these  records  from  the  provisions  of 
this  section;  and  (2)  that  have  been,  or  are  in  the  future,  deposited  in 
the  Georgia  State  Archives  or  in  other  State-operated  archival 
institutions  because  of  their  value  for  historical  research; 

(b)  All  restrictions  on  access  to  records  covered  by  this  section  are 
hereby  lifted  and  removed  75  years  after  the  creation  of  the  record; 

(c)  Restrictions  on  access  to  records  covered  by  this  section  may 
be  lifted  and  removed  as  early  as  20  years  after  the  creation  of  the 
record  on  unanimous  approval  in  writing  of  the  State  Records 
Committee; 

(d)  Applications  requesting  that  the  State  Records  Committee 
review  and  consider  hfting  such  restrictions  may  be  made  either  by 
the  director  of  the  department  or  by  the  head  of  the  agency  that 
transferred  the  record  to  the  Archives. 

(Acts  1975,  pp.  675,  680.) 

40-813C  Same;  use  for  research  purposes 

(a)  Records  *hat  are  by  law  confidential,  classified  or  restricted 
may  be  used  for  research  purposes  by  private  researchers  providing 
that  (1)  the  researcher  is  qualified  to  perform  such  research;  (2)  the 
research  topic  is  designed  to  produce  a  study  that  would  be  of 
potential  benefit  to  the  State  or  its  citizens;  and  (3)  the  researcher 
will  agree  in  writing  to  protect  the  confidentiality  of  the 
information  contained  in  the  records.  When  the  purpose  of  the 
confidentiality  is  to  protect  the  rights  of  privacy  of  any  person  or 
persons  who  are  named  in  the  records  the  researcher  must  agree,  in 
either  his  notes  or  in  his  finished  study  or  in  any  manner,  not  to 
refer  to  said  person  in  such  a  way  that  they  can  be  identified.  When 
the  purpose  of  the  confidentiality  is  to  protect  other  information  the 
researcher  must  agree  not  to  divulge  that  information; 

(b)  The  head  of  the  agency  that  created  the  records  (or  his 
designee)  shall  determine  whether  or  not  the  researcher  and  his 
research  topic  meets  the  qualifications  set  forth  in  subsection  (a) 
above  prior  to  accepting  the  signed  agreement  fi*om  the  researcher 
and  granting  permission  to  use  the  confidential  records; 

(c)  The  use  of  such  confidential  records  for  research  shall  be 
considered  a  privilege  and  the  agreement  signed  by  the  researcher 
shall    be    binding    on    him.    Researchers    who    violate    the 
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confidentiality  of  these  records  shall  be  punishable  in  the  same 
manner  as  would  government  employees  or  officials  found  guilty  of 
this  offense. 
(Acts  1975,  pp.  675,  680.) 

40-^14c  Construction  of  certain  laws  and  rules  and 
regulations 

(a)  All  laws  or  parts  of  laws  prescribing  how  long  or  in  what  form 
records  shall  be  kept  are  hereby  repealed; 

(b)  Whenever  laws  or  rules  and  regulations  prescribed  where  a 
record  series  must  be  kept,  the  custodian  of  such  records  shall  be 
considered  in  compliance  with  said  laws,  rules  and  regulations  if  he 
transfers  said  records  to  a  local  holding  area,  a  records  center,  or  the 
Georgia  State  Archives  when  he  does  so  in  accordance  with  an 
approved  retention  schedule. 

(Acts  1975,  pp.  675,  681.) 

40-2701  Right  of  public  to  inspect  records 

All  State,  county  and  municipal  records,  except  those,  which  by 
order  of  a  court  of  this  State  or  by  law,  are  prohibited  from  being 
open  to  inspection  by  the  general  public,  shall  be  open  for  a  personal 
inspection  of  any  citizen  of  Georgia  at  a  reasonable  time  and  place, 
and  those  in  charge  of  such  records  shall  not  refuse  this  privilege  to 
any  citizen. 

(Acts  1959,  p.  88.) 

40-2702  Supervision  of  persons  photographing  records; 
charge  for  services  of  deputy 

In  ail  cases  where  a  member  of  the  public  interested  has  a  right  to 
inspect  or  take  extracts  or  make  copies  from  any  public  records, 
instruments  or  documents,  any  such  person  shall  hereafter  have 
the  light  of  access  to  said  records,  documents  or  instruments  for  the 
purpose  of  making  photographs  of  the  same  while  in  the  possession, 
custody  and  control  of  the  lav.-ful  custodian  thereof,  or  his 
authorized  deputy.  Such  work  shall  be  done  under  the  supervision 
of  the  lawful  custodian  of  the  said  records,  who  shall  have  the  right 
to  adopt  and  enforce  reasonable  rules  governing  the  said  work.  Said 
work  shall  be  done  in  the  room  where  the  said  records,  documents  or 
instruments  are  by  law  kept.  While  the  said  work  hereinbefore 
mentioned  is  in  progress,  the  lawful  custodian  of  said  records  may 
charge  the  person  desiring  to  make  the  said  photographs  for  the 
services  of  a  deputy  of  the  lawful  custodian  of  said  records, 
documents  or  instruments  to  supervise  the  same,  or  for  the  services 
of  the  said  lawful  custodian  of  the  same  in  so  doing  at  a  rate  of 
compensation  to  be  agreed  upon  by  the  person  desiring  to  make  the 
said  photographs  and  the  custodian  of  the  said  records,  documents 
or  instruments. 

(Acts  1959,  pp.  88,  89.) 

40-2703  Exception  of  certain  records 

The  provisions  of  this  Chapter  shall  not  be  applicable  to  records 
that  are  specifically  required  by  the  Federal  (^vemment  to  be  kept 
confidential  or  to  medical  records  and  similar  files,  the  disclosure  of 
which  would  be  an  invasion  of  personal  privacy.  All  records  of 
hospital  Authorities  other  than  the  foregoing  shall  be  subject  to  to 
the  provisions  of  this  Chapter.  All  State  officers  and  employees 
shall  have  a  privilej^e  to  refuse  to  disclose  the  identity  of  any  person 
who  has  furnished  medical  or  other  similar  information  which  has 
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or  will  become  incorporated  into  any  medical  or  public  health 
investigation,  study  or  report  of  the  Department  of  Human 
Resources.  The  identity  of  such  informant  shall  not  be  admissible  in 
evidence  in  any  court  of  the  State  unless  the  said  court  finds  that  the 
identity  of  the  informant  already  has  been  otherwise  disclosed. 
(Acts  1967,  p.  455;  1970,  p.  163.) 


30-272   O  -  78  -  23 


348 


HAWAII  Revised  Statutes 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  2  Chapter  92 

§92-50  Definition.  As  used  in  this  part,  "public  record"  means 
any  written  or  printed  report,  book  or  paper,  map  or  plan  of  the  State 
or  of  a  county  and  their  respective  subdivisions  and  boards,  which  is 
the  property  thereof,  and  in  or  on  which  an  entry  has  been  made  or  is 
required  to  be  made  by  law,  or  which  any  public  officer  or  employee 
has  received  or  is  required  to  receive  for  filing,  but  shall  not  include 
records  which  invade  the  right  of  privacy  of  an  individual.  [L  1975,  c 
166,  pt  of  §2] 

§92-51  Public  records;  available  for  inspection;  cost  of  copies. 

All  public  records  shall  be  available  for  inspection  by  any  person  dur- 
ing established  office  hours  unless  public  inspection  of  such  records  is 
in  violation  of  any  other  state  or  federal  law,  provided  that  except 
where  such  records  are  oipen  under  any  rule  of  court,  the  attorney  gen- 
eral and  the  responsible  attorneys  of  the  various  counties  may  deter- 
mine which  records  in  their  offices  may  be  withheld  from  public  in- 
spection when  such  records  pertain  to  the  preparation  of  the 
prosecution  or  defense  of  any  action  or  proceeding,  prior  to  its  com- 
mencement, to  which  the  State  or  county  is  or  may  be  a  party,  or 
when  such  records  do  not  relate  to  a  matter  in  violation  of  law  and  are 
deemed  necessary  for  the  protection  of  a  character  or  reputation  of  any 
person. 

Certified  copies  of  extracts  from  public  records  shall  be  given  by 
the  officer  having  the  same  in  custody  to  any  person  demanding  the 
same  and  paying  or  tendering  twenty  cents  per  folio  of  one  hundred 
words  for  such  copies  or  extracts.  [L  1975,  c  16*6,  pt  of  §2] 

§92-52  Denial  of  inspection;  application  to  circuit  courts.  Any 

person  aggrieved  by  the  denial  by  the  officer  having  the  custody  of  any 
public  record  of  the  right  to  inspect  the  record  or  to  obtain  copies  of 
extracts  thereof  may  apply  to  the  circuit  court  of  the  circuit  wherein 
the  public  record  is  found  for  sm  order  directing  the  officer  to  permit 
the  inspection  of  or  to  furnish  copies  of  extracts  of  the  public  records. 
The  court  shall  grant  the  order  after  hearing  upon  a  finding  that  the 
denial  was  not  for  just  and  proper  cause.  [L  1975,  c  166,  pt  of  §2] 
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General  Laws  of  IDAHO  Annotated 
1976  Cumulative  Pocket  Supplement 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  2 


9-302.  Furnishing  of  certified  copy — Duty  of  oflScer  having  custody — 
Copy  as  evidence — Fees. — Every  public  officer  havingr  the  custody  of  a 
public  writing,  which  a  citizen  has  a  right  to  inspect,  is  bound  to  give 
him,  on  demand,  a  certified  copy  of  it,  on  paynlent  of  the  legal  fees  there- 
for, and  such  copy  is  admissible  as  evidence  in  like  cases  and  with  like 
effect  as  the  original  writing.  When  the  amount  of  the  legal  fees  for  such 
certified  copies  is  not  otherwise  specified,  the  officer  furnishing  the  copies 
shall  demand  and  receive  therefor  twenty  cents  for  each  folio  of  one  hun- 
dred words:  provided,  however,  that  when  the  copies  are  furnished  said 
public  officer,  and  that  proofreading  and  correction  alone  is  necessary, 
said  officer  shall,  whether  the  amount  of  legal  fees  for  certified  copies  is 
specified  herein  or  elsewhere,  charge  five  cents  per  folio,  which  shall  be 
in  lieu  of  all  other  chargesg  including  certificate.  [C.  C.  P.  1881,  §  903; 
R.  S.,  R.  C,  &  C.  L.,  §  5966;  C.  S.,  §  7941 ;  am.  1923,  ch.  64,  §  1,  p.  71 ;  am. 
1925,  ch.  124,  §  1,  p.  170 ;  I.  C.  A.,  §  16-302.] 

9-301.  PnWic  wriUngs— Right  to  inspect  and  take  copy*— Every  citi- 
zen has  a  right  to  inspect  and  take  a  copy  of  any  public  ^iJ^^^'J*^  ^Jl^ 
state,  except  as  otherwise  expressly  provided  by  statute.  [C.  C.  P.  1881, 
§  902;  R.  S.,  R.  C,  &  C.  L.,  §  5965;  C.  S.,  §  7940;  I.  C.  A.,  §  16-301.] 
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59-1009.    OfficFal  records  open  to  inspection.  -  The  public  records  and 
)ther  matters  in  the  office  of  any  officer  are.  at  all  times  during  office  hours.  ^ 

open  to  the  inspection  of  any  citizen  of  this  state.  [RS.,  §  454;  am.  R.C.,  §  34 1 ; 
reen.  C.L..  §  341;  C.S..  §  479;  I.C.A.,  §  57-1009.] 

59-1011.  Furnishing  account  books  —  Examination  by  citizens.  —  It 
shall  be  the  duty  of  the  state  and  county  officers  respectively  charged  with 
furnishing  books  and  stationery  for  public  use.  to  furnish  suitable  books  for 
the  purpose  to  such  officers;  and  such^  books  shall  be  subject  to  examination 
by  any  citizen  at  any  reasonable  time,  and  such  citizen  shall  be  entitled  to 
take  memoranda  from  the  same  without  charges  being  imposed,  provided, 
if  any  person  or  persons  desire  certified  copies  of  any  such  account,  the 
officer  or  person  in  charge  of  said  books  shall  be  entitled  to  demand  and 
receive  fees  for  the  same,  as  for  copies  of  other  public  records  in  his  control. 
[1901,  p.  208,  §  2;  reen.  R.C.  &  C.L.,  §  343;  C.S..  §  481;  I.C.A.,  §  57-1011.] 
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Smith-Hurd  ILLINOIS  Annotated  Statutes 
1977  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Chapter  35 


9  9.     Ciutodj  of  recorda— Pnblic  iiiapecClan 

The  coniity  clerk  shall  have  the  care  and  custody  of  all  the  recorda,  hooin 
and  papers  apperUinlng  to  and  flled  or  deposited  in  their  respectlTe  offlcea, 
and  the  same,  except  as  otherwise  provided  In  the  "Vital  Statistics  Act",  en- 
acted h7  the  Seventy-Second  General  Assemhly.i  shall  be  open  to  the  inspec- 
tion of  all  persons  without  reward.  As  amended  1961.  Aug.  8,  Laws  1961,  p. 
2917,  f  1. 


Chapter  116 


94MM 

VoT  the  porpoaes  of  this  Act: 

•'Secretary"  means  Secretary  of  State.  ' 

"Record''  or  '^records"  means  all  hooka,  papers,  mapa.  photographa,  or  other 
official  documentary  materlala.  refardleaa  of  physical  fbrm  or  characteristica, 
oiade.  prodnoed,  executed  or  received  by  any  agency  in  the  State  in  porsn- 
aaoe  of  state  law  or  In  connection  with  the  tranaacdon  of  public  business  and 
pieaeived  or  apprc^rlate  for  preservation  by  that  agency  or  its  soccessor  aa 
evidence  of  the  organisation,  fonction,  polldea,  decisions,  procedures,  opera- 
tions, or  other  acdvltiea  of  the  State  or  of  the  Sute  Oovemment.  or  becanae 
of  the  Informatlona]  data  contained  therein.  Library  and  museum  materiai 
made  or  acquired  and  preserved  solely  for  reference  or  exhibition  porpoeea, 
extra  copies  of  documents  preserved  only  for  convenience  of  reflerence,  and 
stocks  of  publications  and  of  processed  doeomoits  are  not  indnded  within 
the  definition  of  records  as  used  in  this  Act 

"Agency"  means  all  parts,  boards,  and  commissions  of  the  executive  branch 
of  the  State  government  including  but  not  limited  to  all  departments  eatab- 
llsbed  by  the  "Civil  Administrative  Code  of  Illinois,"  as  heretofore  or  here- 
after amended. 

"Public  Oflloer"  or  "public  officers"  means  all  officers  of  the  executive 
branch  of  tlte  State  government,  all  officers  created  by  the  "Civil  Adminis- 
trative Code  of  Illinois."  as  heretofore  or  tiereafter  amended,^  and  all  other 
officers  and  heads,  presidents,  or  chairmen  of  boards,  cooBmlsslons,  and  agen- 
dea  of  the  State  government 

"Oommlaalon"  means  the  State  Becords  Coounisslon. 

"Archivist"  means  the  BeereUry  of  SUte.  1067,  July  6,  Iaws  1907,  p.  1687, 
12. 

t  4S^     Repofts  aad  records  of  obligatloii,  receipt  and  nee  of  pabUc  funds 
aa  pobllc  reeorda 

Beports  snd  records  of  the  obligation,  receipt  and  use  of  public  funds  of  the 
Sute  are  public  records  svailable  for  inspection  by  the  public.  These  records 
shall  be  kept  at  the  official  place  of  business  of  the  Sute  or  at  a  designated 
place  of  business  of  the  SUte.  These  records  shall  be  available  for  public 
inspection  during  regulsr  office  hours  except  when  in  immediate  use  by  per- 
sons exercising  official  duties  which  require  the  use  of  those  records.    The 
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person  in  charge  of  such  records  may  require  a  notice  in  writing  to  be  anb- 
mitted  24  hours  prior  to  In«i)ectlon  and  maj  require  that  auch  notice  apedfy 
which  records  are  to  be  inspected.  Nothing  in  this  section  ahiUI  require  the 
State  to  inradc  or  assist  in  the  Inyaaion  of  anj  person's  right  to  prirscy. 
Nothing  in  thia  Section  shall  be  cooatrued  to  limit  anj  right  given  bj  statute 
or  rule  of  law  with  respect  to  the  inspection  of  other  tjpee  of  recordas. 

Warrants  and  vouchers  in  the  keeping  of  the  State  Comptroller  may  be  de- 
stroyed by  him  as  authorized  in  "Ad  Act  In  relation  to  the  reproduction  and 
destruction  of  records  kept  by  the  Comptroller'*,  approted  AncQCt  1,  1M9,  as 
DOW  or  hereafter  amended.^ 

1967,  July  e,  Laws  1967,  p.  1087,  f  S.  Ajneaded  by  P^  77-1870,  ff  t  eCf.  Oct 
1,  1972;  PJL  79-1S9,  |  2,  eft  Get.  1, 19T5. 


§  4t.7     Blgi^  of  Access  by 

Any  person  ahAll  have  the  right  of  access  to  any  public  reeords  of  the  ex- 
poiditure  or  reeeipt  of  public  funds  aa  deibwd  In  Bectioa  8 1  tor  the  pofpose 
of  <4)Calning  copicB  of  the  same  or  of  making  photographa  of  the  Mdow  while 
in  the  poasessSoa,  custody  and  ccmtrol  of  the  lawful  ctsstodUn  thenal,  or  bta 
Autborixed  dep^ity.  The  photographing  shall  be  done  under  tlie  soperrlsfcMi 
of  the. lawful  custodian  of  said  records,  who  has  the  right  to  adopt  aad  mx- 
force  reasonable  rules  governing  such  work.  The  work  of  pbotccraphing 
shall,  when  possible,  l>e  d<»e  in  the  room  where  the  records,  doeoflteati  or 
Instmments  are  kept  However,  if  in  the  jadgment  of  the  lawfkil  cosfndlan 
of  the  records,  documents  or  Instrum^ita,  it  would  be  impoeslhte  or  impractic- 
able to  perform  the  work  in  the  room  in  which  the  records,  rtf  mail  its  or  Ib- 
strumGits  are  k^tt,  the  work  shall  be  done  in  some  other  room  or  place  as 
Dearly  adjacent  as  possible  to  the  room  where  kept  W^tere  the  proridlBg  of 
a  separate  room  or  place  ia  necessary,  the  expense  of  prorldlng  for  the  same 
shall  be  borne  by  the  person  or  persona  desiring  to  photograph  the  reonda, 
docoments  or  instruments.  The  lawful  custodian  of  the  recortib,  dodzmeota 
or  instruments  may  charge  the  same  fee  for  the  services  rendered  by  him  or 
his  assistant  in  superrising  the  photographing  as  may  be  charged  for  for- 
nlahlng  a  certified  copy  or  copies  of  tbe  said  record,  document  or.  tBstnuaent 
In  the  event  that  the  lawful  custodian  of  said  reoords  shall  deem  It  advisable 
in  his  Judgment  to  furnish  i>hotographs  of  such  poblic  reoords,  Instrmaents 
or  documents  In  lieu  of  allowing  the  same  to  be  photographed,  then  In  snefa 
event  he  may  fumiah  photographa  of  auch  recorda  and  charge  a  fee  of  8S# 
per  page  when  the  page  to  be  photographed  does  not  exceed  legal  siae  and 
91.00  per  page  when  the  page  to  be  plMtographed  exeeeda  le^al  sise  and  irfaere 
the  fees  and  charges  therefor  are  not  otherwise  fixed  by  law.  1957,  Jnly  0, 
Laws  1967,  p.  1687,  i  4. 
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INDIANA  Statutes  Annotated 
]977    Cumulative  Pocket   Supplement 

Freedom  of   Information    (Open  Records) 
Right   to  Inspect  Records 
Title   5  -  Public  Proceedings 
Chapter  1 


5-14-1-1  [57-601].  Construction  of  act. — Pursuant  to  the  funda- 
mental philosophy  of  the  American  constitutionaJ  form  of  representa- 
tive government  which  holds  to  the  principal  [principle]  that  govern- 
ment is  the  servant  of  the  people,  and  not  the  master  of  them,  it  is  here- 
by declared  to  be  the  public  policy  of  the  state  of  Indiajia  that  all  of  the 
citizens  of  this  state  are,  unless  otherwise  expr^aly  provided  by  law, 
at  all  timea  entitled  to  full  and  complete  information  regarding  the 
affairs  of  government  and  the  official  acts  of  those  whom  the  people 
select  to  represent  them  as  public  officials  and  employees. 

To  that  end,  the  provisiona  of  this  act  [5-14-1-1—6-14-1-6]  shAll  be 
liberally  construed  with  the  view  of  carrying  out  the  above  declaration 
of  policy.  [Acta  1953.  ch-  115,  §  1,  p.  427.]      . 

5-14-1-2  [57-602].  Definitions.  —  As  used  in  this  chapter  (.')-14-l-l  - 
—  5-14-1-6]: 

The  term  "public  records"  shall  mean  any  writing  in  any  form  necessary, 
under  or  required,  or  directed  to  be  made  by  any  statute  or  by  any  rule  or 
regulation  of  any  administrative  body  or  agency  of  the  state  or  any  of  its 
political  subdivisions.  (Acts  1953.  ch.  115,  Jj  2,  p.  427.  1977.  PL  'u, 
;   2.P. -.1 

(2)  The  term  '^public  proceedings"  shall  meaji  the  transaction  of 
governmental  functions  affecting  any  or  all  of  the  citizens  of  the  state 
by  any  administrative  body  or  agency  of  the  state,  or  any  of  ite  jwlitical 
subdivisions  when  such  administrative  body  or  agency  is  convened  for 
the  purpose  of  transacting  the  governmental  function  with  which  it  is 
charged  under  any  statute  or  under  any  rule  or  regulation  of  such  ad- 
ministrative body  or  agency.  [Acta  1953,  ch.  115,  §  2,  p.  427.] 

5-14-1-3     [57-603].     Right  of  inspection  of  public  recordj Except 

as  may  now  or  hereafter  be  otherwise  sp)ecifically  provided  by  law, 
every  citizen  of  this  state  shall,  during  the  regular  business  hours  of  all 
administrative  bodies  or  agencies  of  the  state,  or  any  political  sub- 
division thereof,  have  the  right  to  inspect  the  public  records  of  such 
administrative  bodies  or  agencies,  and  to  make  memoranda  abstract* 
from  the  records  so  inspected.  [Acts  1953,  ch.  115,  §  8,  p.  427.] 

5-14-1-5     [57-605].     Exceptions  to  chapter  —  Confidential  records.  — 

Nothing  in  ihis  chapter  [5-14-1-1  —  5-14-1-6]  contained  shall  be  construed  to 
modify  or  repeal  any  existing  law  with  regard  to  public  records  which,  by 
law,  are  declared  to  be  confidential.  [AcU  1953,  ch  1 15,  §  5,  p.  427;  1977,  P.L. 
57,  §  3,  p.  -.) 
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5-14-1-6    [57-606].    Violation  of  act  by  official  —  Separability.  —  (a) 

Any  public  official  of  the  state,  or  of  any  political  subdivision  thereof,  who 
denies  to  any  citizen  the  rights  guaranteed  to  such  citizen  under  the 
provisions  of  section  3  [5-14-1-3]  of  this  chapter  is  guilty  of  an  infraction. 

(b)  Any  citiien  who  has  been  denied  the  rights  guaranteed  under  section 
3  of  this  chapter,  may  bring  a  complaint  to  compel  inspjection.  The  citizen 
need  not  allege  or  prove  any  special  damage  different  from  that  suffered  by 
the  public  at  large. 

(c)  Each  section,  subsection,  sentence,  clause  and  phra»e  of  this  chapter 
[5-14-1-1—5-14-1-61  IS  declared  to  be  an  independent  section,  subsection, 
sentence,  clause  or  phrase,  and  the  finding  or  holding  of  any  section, 
subsection,  sentence,  clause  or  phrase  to  be  unconstitutional,  void  or 
ineffective  for  any  cause  shall  not  affect  any  other  section,  subsection, 
sentence  or  part  thereof  [Acts  1953.  ch.  115,  §  6,  p.  427;  1971,  P.L.  51.  §  1. 
p.  264;  1977.  P.L.  57,  §  4.  p.  -.] 
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IOWA  Code  Annotated 
1978-1979  Cumulative  Annual  Pocket  Part 
Freedom  of   Information    (Open  Records) 
Right   to   Inspect  Records 
Vol.   4a 


68A.1       Public  recordls  defmed 

Wherever  used  in  this  chapter,  "public  records"  includes  all  records 
and  documents  of  or  belon^ng  to  this  state  or  any  county,  city,  town, 
township,  school  corporation,  political  subdivision,  or  tax-supported 
district  in  this  state,  or  any  branch,  department,  board,  bureau,  com- 
mission, council,  or  conmiittee  of  any  of  the  foregoing:. 
Acta  1967  (62  G.A.)  ch.  106,  §  1,  eff.  Aug.  9.  1967.. 
68  A«2       (^Uxesi*B  right  to  examine 

Every  citizen  of  Iowa  shall  have  the  right  to  examine  all  public 
records  and  to  copy  such  records,  and  the  news  media  may  publish 
such  records,  unless  some  other  provision  of  the  Code  expressly  limits 
such  right  or  requires  such  records  to  be  kept  secret  or  confidential. 
The  right  to  copy  records  shall  include  the  right  to  make  photographs 
or  photographic  copies  while  the  records  are  in  the  possession  of  the 
lawful  custodian  of  the  records.  All  rights  under  this  section  are  in 
addition  to  the  right  to  obtain  certified  copies  of  records  under  sec- 
tion 622.46. 
AcU  1967  (62  G.A.)  ch.  106,  §  2,  eff.  Aug.  9, 1967. 


68A.3    Supervision 

Such  examination  and  copying  shall  be  done  under  the  supervision  of  the 
lawful  custodian  of  the  records  or  his  authorized  deputy.  The  lawful  cus- 
todian may  adopt  and  enforce  reasonable  rules  regarding  such  work  and  the 
protection  of  the  records  against  damage  or  disorganization.  The  lawful 
custodian  shall  provide  a  suitable  place  for  stich  work,  but  if  it  is  imprac- 
ticable to  do  such  work  in  the  office  of  the  lawful  custodian,  the  person  de- 
siring to  examine  or  copy  shall  pay  any  necessary  expenses  of  providing  a 
place  for  such  work.  All  expenses  of  such  work  shall  be  paid  by  the  person 
desiring  to  examine  or  copy.  The  lawful  custodian  may  charge  a  reasonable 
fee  for  the  services  of  the  lawful  custodian  or  his  authorized  deputy  in  super- 
vising the  records  during  such  work.  If  copy  equipment  is  available  at  the 
office  of  the  lawful  custodian  of  any  public  records,  the  lawful  custodian 
shall  provide  any  person  a  reasonable  number  of  copies  of  any  public  record 
in  the  custody  of  the  office  upon  the  paynient  of  a  fee.  The  fee  for  the  copy- 
ing service  as  determined  by  the  lawful  custodian  shall  not  exceed  the  cost 
of  providing  the  service. 
Amended  by  Acts  1976  (G6  G.A.)  ch.  1079,  §  1. 

68A.4       Hours  when  available 

The  rights  of  citizens  under  this  chapter  may  be  exercised  at  any 
time  during  the  customary  office  hours  of  the  lawful  custodian  of  the 
records.  However,  if  the  lawful  custodian  does  not  have  customary 
office  hours  of  at  least  thirty  hours  per  week,  such  right  may  be  ex- 
ercised at  any  time  from  nine  o'clock  a.  m.  to  noon  and  from  one 
o'clock  p.  m.  to  four  o'clock  p.  m.  Monday  through  Friday,  excluding 
legal  holidays,  unless  the  citizen  exercising  such  right  and  the  lawful 
custodian  agree  on  a  different  time. 
AcU  1967  (62  G.A.)  ch.  106.  §  4,  eff.  Aug.  9,  1967. 
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68A.5     Enforcement  of  rights 

Tho  provisions  of  this  chapter  and  all  riplits  of  citizens  under  this  chapter 
may  l)e  enforced  by  mandamus  or  injunction,  whether  or  not  any  other  reme- 
dy is  also  available.  In  the  alternative,  rights  under  this  chapter  also  may 
be  enforced  by  an  action  for  judicial  review  according  to  the  provisions  of  the 
Iowa  administrative  i)rocedure  Act,  if  the  records  involved  are  records  of  an 
"agency"  as  defined  in  that  Act. 
Amended  by  Acts  1974  (65  G.A.)  ch.  1090,  §  210,  eff.  July  1,  1975. 

1974  Amendment:  Re-wrote  the  sec- 
tion. 

68A.6     Penalty 

It  shall  be  unlawful  for  any  person  to  deny  or  refuse  any  citizen  of  Iowa 
any  right  under  this  chapter,  or  to  cause  any  such  right  to  be  denied  or  re- 
fused. Any  person  knowingly  violating  or  attempting  to  violate  any  provi- 
sion of  this  chapter  where  no  other  penalty  is  provided  shall  be  guilty  of  a 
simple  misdemeanor. 
Amended  by  Acts  1976  (66  G.A.)  ch.  1245  (ch.  4),  §  28,  eff.  Jan.  1,  1978. 

1976  Amendment.  Added  "simple" 
misdemeanor  and  deleted  a  specified 
penalty. 

68A.7      Confidential  records 

The  following  public  records  shall  be  kept  confidential,  unless  oth- 
erwise ordered  by  a  court,  by  the  lawful  custodian  of  the  records,  or 
by  another  person  duly  authorized  to  release  information : 

1.  Personal  information  in  records  regarding  a  student,  prospec- 
tive student,  or  former  student  of  the  school  corporation  or  educa- 
tional institution  maintaining  such  records. 

2.  Hospital  records  and  medical  records  of  the  condition,  diagno- 
sis, care,  or  treatment  of  a  patient  or  former  patient,  including  out- 
patient. 

3.  Trade  secrets  which  are  recognized  and  protected  as  such  by 
law. 

4.  Records  which  represent  and  constitute  the  work  product  of  an 
attorney,  which  are  related  to  litigation  or  claim  made  by  or  against 
a  public  body. 

5.  Peace  officers  investigative  reports,  except  where  disclosure  is 
authorized  elsewhere  in  this  Code. 

6.  Reports  to  governmental  agencies  which,  if  releaied,  would 
give  advantage  to  competitors  and  serve  no  public  purpose. 

7.  Appraisals  or  appraisal  information  concerning  the  purchase 
of  real  or  personal  property  for  public  purposes,  prior  to  public  an- 
nouncement of  a  project. 

8.  Iowa  development  commission  information  on  an  industrial 
prospect  with  which  the  commission  is  currently  negotiating. 

9.  Criminal  identification  files  of  law  enforcement  agencies. 
However,  records  of  current  and  prior  arrests  shall  be  public  records, 

10.  Personal  information  in  confidential  personnel  records  of  the 
military  department  of  the  state. 

11.  Personal  information  in  confidential  personnel  records  of  pub- 
lic bodies  including  but  not  limited  to  cities,  towns,  boards  of  super- 
visors and  school  districts. 

AcU  1967  (62  G.A.)  ch.  106,  §  7,  eff.  Aug.  9, 1967. 
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68  A. 8       Injunction  to  restrain  examination 

In  accordance  with  the  rules  of  civil  procedure  the  district  court 
may  arrant  an  injunction  restraining  the  examination  (including 
copying)  of  a  specific  public  record,  if  the  petition  supported  by  affi- 
davit shows  and  if  the  court  finds  th^t  such  examination  would  clear- 
ly not  be  in  the  public  interest  and  would  substantially  and  irrepara- 
bly injure  any  person  or  persons.  The  district  court  shall  take  into 
account  the  policy  of  this  chapter  that  free  and  open  examination  of 
public  records  is  generally  in  the  publi(^  interest,  even  though  such  ex- 
amination may  cause  inconvenience  or  embarrassment  to  public  offi- 
cials or  others.  Such  injunction  shall  be  subject  to  the  rules  of  civil 
procedure  except  that  the  court  in  its  discretion  may  waive  bond. 
Reasonable  delay  by  any  person  in  permitting  the  examination  of  a 
record  in  order  to  seek  an  injunction  under  this  section  is  not  a  viola- 
tion of  this  chapter,  if  such  person  believes  in  good  faith  that  he  is 
entitled  to  an  injunction  restraining  the  examination  of  such  record. 

AcU  1967  (62  G.A.)  ch.  106,  §  8,  eff.  Aug.  9,  1967. 

68  A.9       Denial  of  federal  funds 

If  it  is  determined  that  any  provision  of  this  chapter  would  cause 
the  denial  of  funds,  services  or  essential  information  from  the  United 
States  government  which  would  otherwise  definitely  be  available  to 
an  agency  of  this  state,  such  provision  shall  be  suspended  as  to  such 
agency,  but  only  to  the  extent  necessary  to  prevent  denial  of  such 
funds,  services,  or  essential  information. 
Acta  1967  (62  G.A.)  ch.  106.  §  11,  eff.  Aug.  9,  1967. 
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lOW/^  Code  Annotated 
Recent  Amendment 
Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 


HOUSE  FILE  299 

AN  ACT 
RELATING  TO  THE  CONFIDENTIALITY  OF  DOCUMENTS  FILED  FOR  THE 
PURPOSE  OF  OBTAINING  A  WARRANT  FOR  AN  ARREST  OR  A 
SEARCH. 

BE  IT  ENACTED  BY  T}1E  GENERAL  ASSEMBLY  OF  THE  STAT;:  OF  IOWA: 

Section  1.   Chapter  eight  hundred  four  (80U),  Code  1977 
Suppleir.ent ,  is  amended  by  adding  the  following  new  section: 

NEW  SECTION.   CONFIDENTIALITY.   All  information  filed  with 
the  court  for  the  purpose  of  securing  a  warrant  for  an  arrest, 
including  but  not  limited  to  a  citation  and  affidavits,  shall 
b'3  a  conf id'?ntial  record  until  such  time  as  a  peace  officer 
has  ir.ade  the  arrest  and  has  made  his  or  her  return  on  the 
warrant.   During  the  period  of  time  that  information  is 
confidential,  it  shall  be  sealed  by  the  court  and  the 
infornation  contained  therein  shall  not  be  disseminated  to 
any  person  other  than  a  peace  officer,  magistrate,  or  another 
court  employee,  in  the  course  of  official  duties. 

Sec.  2.   Ch'ipter  eight  hundred  eight  (808),  Code  1977 
Supplement,  is  amended  by  adding  the  following  new  section: 

NEW  SECTION.   COfiFIDENTIALITY .   All  information  filed  with 
the  court  for  the  purpose  of  securing  a  warrant  for  a  search, 
including  but  not  limited  to  an  application  and  affidavits, 
shall  be  a  confidential  record  until  such  time  as  a  peace 
officer  has  executed  the  warrant  and  has  made  return  thereon. 
During  the  period  of  tirr.©  that  information  is  confidential 
it  shall  be  sealed  by  thia  court,  and  the  information  contained 
therein  shall  not  be  disaeminated  to  any  person  other  than 
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a  peace  officer,  magistrate ,  or  another  court  employee,  in 
the  course  of  official  duties. 


DALE  M.  COCHRAN 
Speaker  of  the  House 


ARTHUR  A.  NEU 
President  of  the  Senate 


I  hereby  certify  that  this  bill  originated  in  the  House  and 
is  knovm  as  House  File  299,  Sixty-seventh  General  Assembly* 


DAVID  L.  WRAY 

Chief  Clerk  of  the  House 


Approved      "K/  '  ,/^  x%  1978 


ROBERT  D.  RAY 
Governor 
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KANSAS  Statutes  Annotated 
1977  Cumulative  Pocket  Part  Supplement 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volume  3A 


45-201.  Official  public  records  open  to 
inspection;  exceptions;  ''official  public  rec- 
orcis"  defined,  (a)  All  official  public  records 
of  the  state,  counties,  municipalities,  town- 
ships, school  districts,  commissions,  agen- 
cies and  legislative  bodies,  which  records  by 
law  are  required  to  be  kept  and  maintainea, 
except  those  of  the  district  court  concerning 
proceedings  pursuant  to  the  juvenile  code 
which  shall  be  open  unless  specifically 
closed  by  the  judge  or  by  law,  adoption 
records,  records  of  the  birth  of  illegitimate 
children,  and  records  specifically  closed  by 
law  or  by  directive  authorized  by  law,  shall 
at  all  times  be  open  for  a  personal  inspection 
by  any  citizen,  and  those  in  charge  of  such 
records  shall  not  refuse  this  privilege  to  any 
citizen. 

(b)  For  the  purposes  of  this  act  and  the 
act  of  which  this  act  is  amendatory,  the  term 
"official  pubhc  records"  shall  not  be  deemed 
to  apply  to  personally  identifiable  records, 
files,  and  data  which  are  described  in  K.S.A. 
1976  Supp.  72-6214  and  the  accessibility 
and  availability  of  which  is  limited  by  the 
terms  of  said  section. 

History:  K.S.A.  45-201;  L.  1976,  ch.  228, 
§  2;  L.  1976,  ch.  151,  §  6;  Jan.  10,  1977. 

45«20S«  Same:  jphfO^oformpbing  records, 
when;  inlet.  In  til  cases  ym^ere  the  public  or 
any  person  interested  has  a  right  to  inspect 
or  take  extracts  or  make  copies  m>m  any  sudi 
public  records,  instruments  or  documents,  any 
such  person  shall  have  the  ri^t  (rf  access  to 
said  records,-  documents  or  instmments  for 
the  pmpose  of  making  photographs  of  the 
same  wnile  in  die  possession,  custody  and 
control  of  the  lawful  custodian  thereof,  or  his 
audiorized  deputy.  Sudi  work  shall  be  done 
under  the  supervision  of  the  lawful  custodian 


360 


of  the  said  records  who  shaD  have  the  right 
to  adopt  and  enforce  reasonable  rules  govern- 
ing the  said  worL  Said  work  shall,  where 
possible,  be  done  in  the  room  where  the  said 
records,  documents  or  instmments  are  by  law 
kept,  but  if  the  sanae  in  the  judgment  of  the 
lav^-ful  custodian  of  the  laia  records,  docu- 
ments CH-  instruments  be  impossible  or  imprac- 
ticable, then  the  said  work  shall  be  done  in 
such  other  room  or  place  as  nearly  adjacent 
as  may  be  available,  [L.  1957,  ch.  455,  §  2; 
June  29.] 

45-203.    Same;   penalties   for   violations. 

Anv  official  who  shall  violate  the  provisions 
of  this  act  shall  be  subject  to  removal  from 
office  and  in  addition  shall  be  deemed  guilt\' 
of  a  misdemeanor.  [L.  1957,  ch.  455,  §  3; 
June  29.] 
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KANSAS  Statutes  Annotated 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volume  6A 

(relating  to  mdtor  fuel  tax  i nvest i gat  ions ; references  are  to 
Director  of  Taxation) 


79-3420.  Examination  of  books,  records, 
property  and  cauipment;  secrecy  required;  ex- 
ceptions. The  director,  or  any  deputy  or  agent 
appointed  in  writing  by  him,  is  hereby  au- 
thorized to  examine  the  books,  papers,  rec- 
ords, storage  tanks,  tank  wagons,  trucks,  and 
any  other  equipment  of  any  distributor,  dealer, 
carrier,  or  any  other  person,  pertaining  to  the 
use,  storage,  transportation,  or  sale  and  de- 
livery of  liquid  fuels  or  motor  fuels,  to  verify 
the  accuracy  of  any  report,  statement,  or  pay- 
ment made  under  the  provisions  of  this  act, 
or  to  ascertain  whether  or  not  all  reports  and 
tax  pa>Tnent$  required  by  this  act  have  been 
made;  but  any  information  gained  by  the 
director,  his  deputies  or  agents,  as  the  result 
of  the  reports,  investigations,  and  verifications 
herein  required  to  be  made,  shall  be  confi- 
dential, and  shall  not  be  divulged  by  any  per- 
son except  as  herein  provided.  Every  distribu- 
tor, dealer,  transporter,  and  consumer,  and 
every  person  hancBing  or  possessing  any  liquid 
fuels  or  motor-vehicle  fueb  shall  give  «dd 
director,  or  his  deputy  or  agent  appointed  in 
writing,  full  and  free  access  during  reasonable 
business  hours  to  all  the  papers,  records,  and 
property  hereinbefore  mentioned,  with  full 
opportunity  to  examine  the  same:.  Provided, 
however.  That  the  director  may  publish  the 
gallons  received  by  each  licensed  motor- 
vehicle  fuel  distributor  and  the  deduction! 
claimed  by  such  distributor  and  may  make 
available  or  furnish  information  to  the  tazins 

ofBcials  of  any  other  state  or  of  Ae  federal 
government,  or  the  director  of  property  valua- 
tion, in  the  manner  as  provided  in  K.  S.  A. 
74-2424  and  acts  amendatory  thereof.  [K.  S.  A. 
79-3420;  L.  1971,  ch.  317,  §  1;  July  1.] , 
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KANSAS  Statutes  Annotated 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Vol ume  6A 

(relating  to  LP  gas  taxes) 


79-3499.  Records,  invoices,  bills  of  lad- 
ing; preservation;  examination  of  records  and 
equipment;  secrecv  required.  Each  LP-gas 
user  or  LP-gas  aealer  shall  maintain  and 
keep  for  a  period  of  three  (3)  years,  such 
record  or  records  of  LP-gas  purcnased,  sold 
or  placed  into  the  fuel  supply  tank  or  tanks 
of  motor  vehicles  within  this  state  by  such 
LP-gas  user  or  LP-gas  dealer,  together  with 
invoices,  bills  of  lading  and  other  pertinent 
records  and  papers  as  may  be  required  by  the 
director  for  the  reasonable  administration  of 
the  act. 

Every  person  who  sells  LP-gas  to  any  per- 
son must,  at  the  time  of  such  sale  and  de- 
livery, make  and  deliver  to  the  purchaser, 
consignee  or  an  agent  thereof,  an  invoice 
covering  each  such  delivery  showing  the  date, 
the  name  and  address  of  the  seller,  the  num- 
ber of  gallons  of  LP-gas,  the  place  of  delivery, 
the  name  and  address  of  the  buyer,  and  such 
other  information  as  the  director  may  require. 
Each  such  invoice  must  be  identified  by 
consecutive  numbers  printed  thereon,  and 
each  seller  or  consignor  must  be  able  to 
account  for  each  numbered  delivery  invoice 
and  each  copy  thereof. 

Every  person  who  purchases,  accepts  or 
receives  any  LP-gas  must,  at  the  time  of 
delivery  or  acceptance  of  such  LP-gas  demand 
and  receive  an  invoice  as  required  by  this 
section  covering  such  LP-gas.  All  invoices 
required  by  this  section  must  be  furnished 
by  the  respective  sellers  and  persons  distrib- 
uting such  fuel. 

The  director  and/or  secretary  of  revenue, 
or  any  deputy  or  agent  appointed  in  writing 
by  either  of  them,  is  hereby  authorized  to 
examine  the  books,  papers,  records,  storage 
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tanks,  and  any  other  equipment  of  any  LP- 
gas  user  or  LP-gas  dealer,  or  any  other  per- 
son, pertaining  to  the  use,  storage,  trans- 
portation, or  sale  and  delivery  of  LP-gas,  to 
verify  the  accuracy  of  any  report,  statement, 
or  payment  made  under  the  provisions  of 
this  act,  or  to  ascertain  whether  or  not  all 
reports  and  tax  payments  required  by  this 
act  have  been  made;  but  any  information 
gained  by  the  director,  the  secretary  of  rev- 
enue, their  deputies  or  agents,  as  the  result 
erf  the  reports,  investigatioi?,  and  verifications 
herein  required  to  be  made,  shall  be  confi- 
dential, and  shall  not  be  divulged  by  any 
person,  except  as  shall  be  necessary  in  the 
administration  and  enforcement  of  this  act 
or  any  rules  and  regulations  promulgated  by 
the  director,  pursuant  thereto,  or  as  provided 
in  this  act  Every  LP-gas  user  or  LP-gas 
dealer,  and  every  person  handling  or  pos- 
sessing any  such  LP-gas  shall  give  said  di- 
rector, the  secretary  of  revenue,  or  their 
deputies  or  agents  appointed  in  writing,  full 
and  free  access  during  reasonable  business 
hours  to  all  the  papers,  records,  and  property 
hereinbefore  mentioned,  with  full  opportunity 
to  examine  the  same.  [K.  S.  A.  79-3499;  L. 
1973.  eh.  402,  }  16;  July  1.] 


30-272    O  -  78  -  24 
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KENTUCKY  Revised  Statutes 
1976  Cumulative  Supplement 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  3 


Open  Records 

61.870.     DeflnitioBB.— As  used  in  KRS  61.872  to  61.884 : 

(1)  "Public  agency"  means  every  state  or  local  ofiteer,  state  depart- 
ment, division,  bureau,  board,  commission  and  authority;  every  legis- 
lative board,  commission,  committee  and  officer;  every  county  and  city 
governing  body,  council,  school  district  board,  special  district  board, 
municipal  corporation,  court  or  judicial  agency,  and  any  board,  depart- 
ment, commission,  committee,  subcommittee,  ad  hoc  committee,  council 
or  agency  thereof;  and  any  other  body  which  is  created  by  state  or 
local  authority  in  any  branch  of  government  or  which  derives  at  least 
twenty -five  per  cent  (25% )  of  its  funds  from  state  or  local  authority. 

(2)  "Public  records"  means  all  books,  papers,  maps,  photographs, 
cards,  tapes,  discs,  recordings  or  other  documentary  materials  regardless 
of  physical  form  or  characteristics,  which  are  prepared,  owned,  used, 
in  the  possession  of  or  retained  by  a  public  agency.  "Public  record" 
shall  not  include  any  records  owned  by  a  private  person  or  corporation 
that  are  not  related  to  functions,  activities,  programs  or  operations 
funded  by  state  or  local  authority. 

(3)  "Official  custodian"  means  the  chief  administrative  officer  or 
any  other  officer  or  employe  of  a  public  agency  who  is  responsible  for 
the  maintenance,  care  and  keeping  of  public  records,  regardless  of 
whether  such  records  are  in  his  actual  personal  custody  and  control. 

(4)  "Custodian"  means  the  official  custodian  or  any  authorized 
person  having  personal  custody  and  control  of  public  records.  (Enact. 
Acts  1976,  ch.  273,  §  1.) 

61.872.  Right  to  inspection — Limitation. — (1)  All  public  records 
shall  be  open  for  inspection  by  any  person,  except  as  otherwise  provided 
by  KRS  61.870  to  61.884  and  suitable  facilities  shall  be  made  available 
by  each  public  agency  for  the  exercise  of  this  right.  No  person  shall 
remove  original  copies  of  public  records  from  the  offices  of  any  public 
agency  without  the  written  permission  of  the  official  custodian  of  the 
record. 

(2)  Any  person  shall  have  the  right  to  inspect  public  records  during 
the  regular  office  hours  of  the  public  agency.  The  official  custodian 
may  require  written  application  describing  the  records  to  be  inspected. 

(3)  If  the  person  to  whom  the  application  is  directed  does  not  have 
custody  or  control  of  the  public  record  requested,  such  person  shall  so 
notify  the  applicant  and  shall  furnish  the  name  and  location  of  the 
custodian  of  the  public  record,  if  such  facts  are  known  to  him. 

(4)  If  the  public  record  is  in  active  use,  in  storage  or  not  otherwise 
available,  the  official  custodian  shall  immediately  so  notify  the  applicant 
and  shall  designate  a  place,  time  and  date,  for  inspection  of  the  public 
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records,  not  to  exceed  three  (3)  days  from  receipt  of  the  application, 
unless  a  detailed  explanation  of  the  cause  is  given  for  further  delay 
and  the  place,  time  and  earliest  date  on  which  the  public  record  will 
be  available  for  inspection. 

(5)  If  the  application  places  an  unreasonable  burden  in  producing 
voluminous  public  records  or  if  the  custodian  has  reason  to  believe  that 
repeated  requests  are  intended  to  disrupt  other  essential  functions  of 
the  public  agency,  the  official  custodian  may  refuse  to  permit  inspection 
of  the  public  records.  However,  refusal  under  this  section  must  be 
sustained  by  clear  and  convincing  evidence.  (Enact.  Acts  1976,  ch. 
273,  §  2.) 

61.874.    Abstracts,  memoranda,  copies — Agency  may  prescribe  fee. — 

(1)  Upon  inspection,  the  applicant  shall  have  the  right  to  make 
abstracts  of  the  public  records  and  memoranda  thereof,  and  to  obtain 
copies  of  all  written  public  records.  When  copies  are  requested,  the 
custodian  may  require  a  written  request  and  advance  payment  of  the 
prescribed  fee.  If  the  applicant  desires  copies  of  public  records  other 
than  written  records,  the  custodian  of  such  records  shall  permit  the 
applicant  to  duplicate  such  records,  however,  the  custodian  may  insure 
that  such  duplication  will  not  damage  or  alter  the  records. 

(2)  The  public  agency  may  prescribe  a  reasonable  fee  for  making 
copies  of  public  records  which  shall  not  exceed  the  actual  cost  thereof 
not  including  the  cost  of  staff  required.   (Ehiact.  Acts  1976,  ch.  273,  §  3.) 

61.876.  Agency  to  adopt  rules  and  regulations. — (1)  Each  public 
agency  shall  adopt  rules  and  regulations  in  conformity  with  the  provi- 
sions of  KRS  61.870  to  61.884  to  provide  full  access  to  public  records, 
to  protect  public  records  from  damage  and  disorganization,  to  prevent 
excessive  disruption  of  its  essential  functions,  to  provide  assistance 
and  information  upon  request  and  to  insure  effiicient  and  timely  action 
in  response  to  application  for  inspection,  and  such  rules  and  regfulations 
shall  include,  but  shall  not  be  limited  to : 

(a)  The  principal  office  of  the  public  agency  and  its  regular  office 
hours; 

(b)  The  title  and  address  of  the  official  custodian  of  the  public 
agency's  records ; 

(c)  The  fees,  to  the  extent  authorized  by  KRS  61.874  or  other 
statute,  charged  for  copies ; 

(d)  The  procedures  to  be  followed  in  requesting  public  records. 

(2)  Each  public  agency  shall  display  a  copy  of  its  rules  and  regu- 
lations pertaining  to  public  records  in  a  prominent  location  accessible 
to  the  public. 

(3)  The  executive  department  for  finance  and  administration  may 
promulgate  uniform  rules  and  regulations  for  all  state  administrative 
agencies.   (Enact.  Acts  1976,  ch.  273,  §  4.) 

61.878.  Right  of  inspection  only  on  order  of  court. — (1)  The  follow- 
ing public  records  are  excluded  from  the  application  of  KRS  61.870 
to  61.884  and  shall  be  subject  to  inspection  only  upon  order  of  a  court 
of  competent  jurisdiction : 

(a)  Public  records  containing  information  of  a  personal  nature 
where  the  public  disclosure  thereof  would  constitute  a  clearly  unwar- 
ranted invasion  of  personal  privacy. 

(b)  Records  confidentially  disclosed  to  an  agency  and  compiled  and 
maintained  for  scientific  research,  in  conjunction  with  an  application 
for  a  loan,  the  regulation  of  commercial  enterprise,  including  mineral 
exploration  records,  unpatented,  secret  commercially  valuable  plans, 
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appliances,  formulae,  or  processes,  which  are  used  for  the  making, 
preparing,  compounding,  treating,  or  processing  of  articles  or  materials 
which  are  trade  commodities  obtained  from  a  person  and  which  are 
generally  recognized  as  confidential,  or  for  the  grant  or  review  of  a 
license  to  do  business  and  if  openly  disclosed  would  permit  an  unfair 
advantage  to  competitors  of  the  subject  enterprise.  This  exemption 
shall  not,  however  apply  to  records  the  disclosure  or  publication  of 
which  is  directed  by  other  statute. 

(c)  Public  records  pertaining  to  a  prospective  location  of  a  business 
or  industry  where  no  previous  public  disclosure  has  been  made  of  the 
business'  or  industry's  interest  in  locating  in,  relocating  within  or 
expanding  within  the  commonwealth.  Provided,  however,  That  this 
exemption  shall  not  include  those  records  pertaining  to  application  to 
agencies  for  permits  or  licenses  necessary  to  do  business  or  to  expand 
business  operations  within  the  state,  except  as  provided  in  paragraph 
(b)  above. 

(d)  The  contents  of  real  estate  appraisals,  engineering  or  feasibility 
estimates  and  evaluations  made  by  or  for  a  public  agency  relative  to 
acquisition  of  property,  until  such  time  as  all  of  the  property  has  been 
acquired;  Provided,  however,  the  law  of  eminent  domain  shall  not  be 
affected  by  this  provision. 

(e)  Test  questions,  scoring  keys  and  other  examination  data  used 
to  administer  a  licensing  examination,  examination  for  employment  or 
academic  examination  before  the  exam  is  given  or  if  it  is  to  be  given 
again. 

(f)  Records  of  law  enforcement  agencies  or  agencies  involved  in 
administrative  adjudication  that  were  compiled  in  the  process  of 
detecting  and  investigating  statutory  or  regulatory  violations  if  the 
disclosure  of  the  information  would  harm  the  agency  by  revealing  the 
identity  of  informants  not  otherwise  known  or  by  premature  release 
of  information  to  be  used  in  a  prospective  law  enforcement  action  or 
administrative  adjudication.  Unless  exempted  by  other  provisions 
of  KRS  61.870  to  61.884,  public  records  exempted  under  this  provision 
shall  be  open  after  enforcement  action  is  completed  or  a  decision  is 
made  to  take  no  action.  Provided,  however  that  the  exemptions  provided 
by  this  subsection  shall  not  be  used  by  the  custodian  of  the  records 
to  delay  or  impede  the  exercise  of  rights  granted  by  KRS  61.870  to 
61.884. 

(g)  Preliminary  drafts,  notes,  correspondence  with  private  indi- 
viduals, other  than  correspondence  which  is  intended  to  give  notice 
of  Anal  action  of  a  public  agency ; 

(h)  Preliminary  recommendations,  and  preliminary  memoranda  in 
which  opinions  are  expressed  or  policies  formulated  or  recommended ; 

(i)  All  public  records  or  information  the  disclosure  of  which  is 
prohibited  by  federal  law  or  regulation ; 

(j)  Public  records  or  information  the  disclosure  of  which  is  pro- 
hibited or  restricted  or  otherwise  made  confidential  by  enactment  of 
the  general  assembly. 

(2)  No  exemption  in  this  section  shall  be  construed  to  prohibit 
disclosure  of  statistical  information  not  descriptive  of  any  readily 
identifiable  person. 

(3)  If  any  public  record  contains  material  which  is  not  excepted 
under  this  section,  the  public  agency  shall  separate  the  excepted  and 
make  the  nonexcepted  material  available  for  examination. 

(4)  The  provisions  of  this  section  shall  in  no  way  prohibit  or  limit 
the  exchange  of  public  records  or  the  sharing  of  information  between 
public  agencies  when  the  exchange  is  serving  a  legitimate  governmental 
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need  or  is  necessary  in  the  performance  of  a  legitimate  government 
function.   (Enact.  Acts  1976,  ch.  273,  §  5.) 

61.880.  Denial  of  inspection — Role  of  attorney  general. — (1)  Each 
public  agency,  upon  any  request  for  records  made  under  KRS  61.870 
to  61.884,  shall  determine  within  three  (3)  days  (excepting  Saturdays, 
Sundays,  and  legal  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  the  request  and  shall  notify  in  writing  the 
person  making  the  request,  within  the  three  (3)  day  period,  of  its 
decision.  An  agency  response  denying,  in  whole  or  in  part,  inspection 
of  any  record  shall  include  a  statement  of  the  specific  exception  authoriz- 
ing the  withholding  of  the  record  and  a  brief  explanation  of  how 
the  exception  applies  to  the  record  withheld.  The  response  shall  be 
issued  by  the  official  custodian  or  under  his  authority,  and  it  shall 
constitute  final  agency  action. 

(2)  A  copy  of  the  written  response  denying  inspection  of  a  public 
record  shall  be  forwarded  immediately  by  the  agency  to  the  attorney 
general  of  the  commonwealth  of  Kentucky.  If  requested  by  the  person 
seeking  inspection,  the  attorney  general  shall  review  the  denial  and 
issue  within  ten  (10)  days  (excepting  Saturdays,  Sundays  and  legal 
holidays)  a  written  opinion  to  the  agency  concerned,  stating  whether 
the  agency  acted  consistent  with  provisions  of  KRS  61.870  to  61.884.  A 
copy  of  the  opinion  shall  also  be  sent  by  the  attorney  general  to  the 
person  who  requested  the  record  in  question.  The  burden  of  proof  in 
sustaining  the  action  shall  rest  with  the  agency  and  the  attorney  general 
may  request  additional  documentation  from  the  agency  for  substantia- 
tion. The  attorney  general  may  also  request  a  copy  of  the  records 
involved  but  they  shall  not  be  disclosed. 

(3)  Each  agency  shall  notify  the  attorney  general  of  any  actions 
filed  against  that  agency  in  circuit  court  regarding  the  enforcement  of 
KRS  61.870  to  61.884. 

(4)  In  the  event  a  person  feels  the  intent  of  KRS  61.870  to  61.884 
is  being  subverted  by  an  agency  short  of  denial  of  inspection,  including 
but  not  limited  to  the  imposition  of  excessive  fees  or  the  misdirection 
of  the  applicant,  the  person  may  complain  in  writing  to  the  attorney 
general  and  the  complaint  shall  be  subject  to  the  same  adjudicatory 
process  as  if  the  record  had  been  denied. 

(5)  If  the  attorney  general  upholds,  in  whole  or  in  part,  the  request 
for  inspection,  the  public  agency  involved  may  institute  proceedings 
within  thirty  (30)  days  for  injunctive  or  declaratory  relief  in  the 
circuit  court  of  the  district  where  the  public  record  is  maintained. 
If  the  attorney  general  disallows  the  request  or  if  the  public  agency 
continues  to  withhold  the  record  notwithstanding  the  opinion  of  the 
attorney  general,  the  person  seeking  disclosure  may  institute  such 
proceedings.   (Enact.  Acts  1976,  ch.  273,  §  6.) 

61.882.  Jurisdiction  of  circuit  court  in  action  seeking  right  of  in- 
spection— Burden  of  proof — Costs — Attorney  fees. — (1)  The  circuit 
courts  of  this  state  shall  have  jurisdiction  to  enforce  the  purposes  of 
KRS  61.870  to  61.884,  by  injunction  or  other  appropriate  order  on 
application  of  any  citizen  of  this  state. 

(2)  In  order  for  the  circuit  courts  of  this  state  to  exercise  their 
jurisdiction  to  enforce  the  purposes  of  KRS  61.870  to  61.884,  it  shall 
not  be  necessary  to  have  forwarded  any  request  for  the  documents 
to  the  attorney  general  pursuant  to  KRS  61.880,  or  for  the  attorney 
general  to  have  acted  in  any  manner  upon  a  request  for  his  opinion. 

(3)  In  any  such  action,  the  court  shall  determine  the  matter  de 
novo  and  the  burden  of  proof  shall  be  on  the  public  agency  to  sustain 


368 


its  action.  The  court  on  its  own  motion,  or  on  motion  of  either  of  the 
imrties,  may  view  the  records  in  controversy  in  camera  before  reaching 
a  decision.  Any  noncompliance  with  the  order  of  the  court  may  be 
punished  as  contempt  of  court. 

(4)  Courts  shall  take  into  consideration  the  basic  policy  of  KRS 
(J1.570  to  61.884  that  free  and  open  examination  of  public  records  is 
in  the  public  interest  and  the  exceptions  provided  for  by  KRS  61.870 
to  61.884  or  otherwise  provided  for  by  law  shall  be  strictly  construed, 
even  though  such  examination  may  cause  inconvenience  or  embarrass- 
ment to  public  officials  or  others.  Except  as  otherwise  provided  by  law 
or  rule  of  court,  proceedings  arising  under  this  section  take  precedent 
on  the  docket  over  all  other  causes  and  shall  be  assigned  for  hearing 
and  trial  at  the  earliest  practicable  date. 

(6)  Any  person  who  prevails  against  an  agency  in  any  action  in  the 
courts  seeking  the  right  to  inspect  and  copy  any  public  record  may, 
upon  a  finding  that  the  records  were  wilfully  withheld  in  violation 
of  KRS  61.870  to  61.884,  be  awarded  all  costs,  including  reasonable 
attorney  fees,  incurred  in  connection  with  such  legal  action.  If  such 
person  prevails  in  part,  the  court  may  in  its  discretion  award  him  costs 
or  an  appropriate  portion  thereof.  In  addition,  it  shall  be  within  the 
discretion  of  the  court  to  award  such  person  an  amount  not  to  exceed 
twenty-five  dollars  ($25.00)  for  each  day  that  he  was  denied  the  right 
to  inspect  or  copy  said  public  record.  The  costs  or  award  shall  be  paid 
by  such  person  or  agency  as  the  court  shall  determine  is  responsible 
for  the  violation.   (Enact.  Acts  1976,  ch.  273,  §  7.) 

61.884.  Person's  access  to  record  relating  to  him. — Any  person  shall 
have  access  to  any  public  record  relating  to  him  or  in  which  he  is  men- 
tioned by  name,  upon  presentation  of  appropriate  identification,  subject 
to  the  provisions  of  KRS  61.878.  (Enact.  Acts  1976,  ch.  273,  §  8.) 
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West's  LOUISIANA  Statutes  Annotated 
19  76  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volume  24 

S  I.    General  definitions 

A.  AH  rcconlH,  wrltlnRs,  act-onntR,  lottoff?  niid  letter  books,  maps,  draw- 
inKw,  nionioraiidji  mid  pjiikts,  and  all  copleH  or  duplicates  thereof,  and  all 
photographs  or  other  similar  reproductions  of  the  Mime,  having  been  used, 
l»eiiic  ill  use,  or  pn»pare<l  for  use  in  tlie  conduct,  transaction  or  performance 
of  any  Iniaincps,  transaction,  work,  duty  or  function  which  was  conducted, 
transacttHl  or  iK^rfonnod  by  or  under  the  authority  of  the  Constitution  or 
the  laws  of  this  state,  or  the  ordinance's  or  mandates  or  orden*  of  any  mu- 
nicipal or  parish  Kovernmoiit  or  officer  or  any  Iward  or  commission  or  office 
establishe<l  or  set  up  J)y  tlie  Constitution  or  the  laws  of  this  state,  or  con- 
cerning or  relating  t<»  tlie  rec<'ipt  or  payment  of  any  money  received  or  paid 
by  or  und<'r  flie  authority  of  the  Constitution  or  the  laws  of  this  state  are 

pul)lic   ri»cords,   suliject  to  the  provisions  of  this  Chapter  except  as  herein- 
after provided. 

B.  All  electric  logs  pro<luce<l  from  wells  drilled  in  search  of  oil  and  gas 
which  are  filed  with  the  Commissioner  of  Conservation  shall  remain  confi- 
dential ui>on  the  request  of  the  owner  so  filing    for  periods  as  follows: 

For  wells  shallower  than  fifteen  thousand  feet  a  perio<l  of  one  year,  plus 
one  additional  year  when  evidence  is  submltte<l  to  the  CouimlssioDer  of  Con- 
servation that  the  owner  of  the  log  has  a  leasehold  Interest  in  the  general 
area  In  which  the  well  was  drilled  and  the  log  produced;  for  wells  fifteen 
thousand  deep  or  deeper,  a  period  of  two  years,  plus  two  additional  years 
when  evidence  is  submitted  to  the  Commissioner  of  Conservation  that  the 
owner  of  the  log  has  such  an  interest  in  the  general  area  in  which  the  well 
was  drilled  and  the  log  produced;  provided  however  that  no  release  will  be 
required  of  logs  produced  from  wells  drilled  in  the  off-shore  area. 

At  the  expiration  of  time  in  which  any  log  or  logs  «hall  be  held  as  con- 
fidential by  the  Commissioner  of  Conser\'ation  as  provided  for  above  said 
log  or  logs  shall  be  placed  in  the  open  files  of  the  Department  of  Conserva- 
tion and  any  party  or  finn  shall  have  the  right  to  examine  and/or  repro- 
duce, at  their  own  expense,  copies  of  said  log  or  logs  by  photography  or  other 
means  not  injurious  to  said  records. 
Amended  by  Acts  1973,  No.  135,  |  1 ;    Acts  1973,  Ei.Sess.,  No.  4,  {  1. 
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§  2.    Records  inyolved  in  le^lative  investigratioiis 

Subject  to  the  proviso  set  forth  in  Sub-section  B  of  R.S.  44:3,  the 
provisions  of  this  Chapter  shall  not  apply  to  any  records,  writings,  ac- 
counts, letters,  letter  books,  photographs  or  copies  thereof,  in  the  cus- 
tody or  control  of  any  attorney  or  counsel  whose  duties  or  functions 
are  performed  by  or  under  the  authority  of  the  legislature  and  which 
concern  or  hold  relation  to  any  case,  cause,  charge  or  investigation  be- 
ing conducted  by  or  through  the  legislature,  until  after  the  case,  cause, 
charge  or  investigation  has  been  finally  disposed  of. 

After  final  disposition,  the  records,  writings,  accounts,  letters, 
letter  books,  photographs  or  copies  thereof,  are  public  records  and 
subject  to  the  provisions  of  this  Chapter. 

i  3.    Reeordt  of  pr«t«catlve,  lavestigativa,  and  law  enforcement  agencies 

A.  Nothing  in    thU  Chapter  shall    l)o  constriHHl    to  roquiro  disclusurc    of   ^ 
records,  or  the  information  contained  therein,  held  by  the  offlccR  of  the  attor- 
ney general,   district   attorneys,   sheriffs,   i>olice   departments,   marshals,   in- 
vestigators, correctional  agencies,  investigative  agencies,  or  intelligence  agen- 
cies of  the  state,  which  records  are : 

(1)  Records  pertaining  to  pending  criminal  litigation  ur  any  criminal  litiga- 
tion which  can  he  reasonably  anticipated,  until  such  litigation  has  been  finaUy 
adjudicated  or  otherwise  settled  ;   or 

(2)  Records  containing  the  identity  of  a  confidential  source  of  information 
or  records  which  would  tend  to  reveal  the  identity  of  a  confldentlal  source  of 
information;   or 

(3)  Records  containing  security  procedures.  Investigative  training  informa- 
tion or  aids,  investigative  techniques,  investigative  technical  equipment  or 
instructions  on  the  use  thereof,  or  internal  security  information. 

B.  All  records,  files,  documents,  and  communications,  and  information  con- 
tained therein,  pertaining  to  or  tending  to  impart  the  identity  of  any  con- 
fidential source  of  information  of  any  of  the  state  officers,  agencies,  or  de- 
partments mentioned  in  Para^aph  A  above,  shall  be  privileged,  and  no  court 
shall  order  the  disclosure  of  same  except  on  grounds  of  due  process  or  con- 
stitutional law.  No  officer  or  employee  of  any  of  the  officers,  agencies,  or 
d^wrtments  mentioned  in  Para^aph  A  above  shall  disclose  said  privileged  in- 
formation or  produce  said  privileged  records,  files,  documents,  or  communica- 
tions, except  on  a  court  order  as  provided  above  or  with  the  written  consent  of 
the  chief  officer  of  the  agency  or  department  where  he  is  employed  or  In  which 
he  holds  office,  and  to  this  end  said  officer  or  employee  shall  be  immune  from 
contempt  of  court  and  from  any  and  all  other  criminal  penalties  for  compli- 
ance with  this  paragraph. 

G.  Whenever  the  same  is  necessary,  Judicial  determination  pertaining  to 
compliance  with  this  section  or  with  constitutional  law  shall  be  made  after 
a  contradictory  hearing  as  provided  by  law.  An  appeal  by  the  state  or  an 
officer,  agency,  or  department  thereof  shall  be  suspensive. 

D.    Nothing  in  this  section  shall  be  construed  to  prevent  any  and  all  prose- 
cutive, investigative,  and  law  enforcement  agencies  from  having  among  them- 
selves a  free  flow  of  Information  for  the  purpose  of  achieving  coordinated  and 
effective  criminal  Justice. 
Amended  by  Acts  1972,  No.  448,  |  1. 
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S  4.    Tax  returns;  records  relatiiig  to  old  aire  assistance;  dependent 
children;  liquidation  proceedingrs;  banics;  insurance  ratings 

This  Chapter  shall  not  apply : 

(1)  To  any  tax  returns. 

(2)  To  the  name  of  any  person  or  any  other  information  from  the 
records,  papers  or  files  of  the  state  or  its  political  subdivisions  or 
agencies,  concerning  persons  applying  for  or  receiving  old  age  as- 
sistance, aid  to  the  blind,  or  aid  to  dependent  children. 

(3)  To  any  records,  writings,  accounts,  letters,  letter  books,  photo- 
graphs or  copies  thereof,  in  the  custody  or  control  of  any  officer,  em- 
ployee, agent  or  agency  of  the  state  whose  duties  and  functions  are 
to  investigate,  examine,  manage  in  whole  or  in  part,  or  liquidate  the 
business  of  any  private  person,  firm  or  corporation  in  this  state,  when 
the  records,  writings,  accounts,  letters,  letter  books,  photographs  or 
copies  thereof,  pertain  to  the  business  of  the  private  person,  firm  or 
corporation,  and  are  in  their  nature  confidential. 

(4)  To  any  records,  writings,  accounts,  letters,  letter  books,  photo- 
graphs or  copies  thereof  in  the  custody  or  control  of  the  state  bank 
commissioner  or  agent,  insofar  as  the  records  relate  to  solvent  banks 
engaged  in  the  banking  business  at  the  time  of  application  for  inspec- 
tion. 

(5)  To  any  daily  reports  or  endorsements  filed  by  insurance  com- 
panies doing  business  in  this  state  with  the  Louisiana  Casualty  and 
Surety  Rating  Commission  in  accordance  with  the  laws  of  this  state. 

(6)  To  any  records,  writings,  accounts,  letters,  letter  books,  photo- 
graphs or  copies  or  memoranda  thereof  in  the  custody  or  control  of 
the  Supervisor  of  Public  Funds,  unless  otherwise  provided  by  law. 

(7)  To  any  records,  writings,  accounts,  letters,  letter  books,  photo- 
graphs or  copies  or  memoranda  thereof,  and  any  report  or  reports  con- 
cerning the  fitness  of  any  person  to  receive,  or  continue  to  hold,  a  li- 
cense to  practice  medicine  or  midwifery,  in  the  custody  or  control 
of  the  Louisiana  State  Board  of  Medical  Examiners.  As  amended 
Acts  1950,  No.  155,  §  1. 

§  5.    Records  in  custody  of  governor 

This  Chapter  shall  not  apply  to  any  of  the  books,  records,  writings, 
accounts,  letters,  letter  books,  photographs  or  copies  thereof,  ordi- 
narily kept  in  the  custody  or  control  of  the  governor  in  the  usual 
course  of  the  duties  and  business  of  his  office. 

The  provisions  of  this  Section  shall  not  prevent  any  person  other- 
wise herein  authorized  so  to  do  from  examining  and  copying  any 
books,  records,  papers,  accounts  or  other  documents  pertaining  to  any 
money  or  moneys  or  any  financial  transactions  in  the  control  of  or 
handled  by  or  through  the  governor. 
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A.  Tke  prfrate,  i—prnnt  eorpontiMi  kBowii  ms  the  LtmisUjui  Ofrw  Build- 
imt  QwpaiBUaa.  tauitpwlwi  is  the  puvk  of  ElHt  Baton  BooKi^  oa  Janr  301 
1M&  la  kere^  declared  to  be  a  ^iiaid  |w*li<  eMparatSaiiu    All  papers,  docv- 

tmnipiiaifciiei.  ■iaotes  of  aertlasB  aad 
of  nM  ewpontiaa  are  hmfcf  dedared  ta  be  aMt- 
•<  pi^ae  nemrd.  aad  ifcaJi  he  •p^  to  lipiillw  hy  atote  aflleialB  art  e»- 
of  the  Teeiiltlait  awl  fcgiiladte  staff  pfrwwifl  aad  the 
a  of  the  beard  of  dfrecton,  nceatsi  aad 
of  aaid  eorpocatiai  are  heithf  i^thailMd  aad  directed  t»  snurt 
aeeeao  ta  aay  neord  of  aaid  earparatioa  apaa  refocst.  The  piaeedam  for 
aeeeai  to  recordi  aader  the  avtherltj  of  thia  9cctkm  shall  be  la  keepia«  with 
the  ceaenU  iwiiilsliiM  tar  aeeeai  ta  pabic  fceoe*  i  saf slai  il  la  Chapter  I  af 


m.  AB  oCBeen^  dtrcctota  ami  fplijTM  of  the  Laatsteaa  Office  BaUdiBe 
who  are  also  elected  effleialB  of  the  State  of  Loolsiaua  shall  be 
ta  the  piBiMwu  of  the  code  of  ethics  for  state  elected  o^lfitls  con 
la  &B.  42:1141-1148  with  wtfenMU  to  atthaai  takes  la  thdr  capadtios 
sa  Mch  ofOeen,  directors  or  rwphjrfs  of  the  aaid  carpemtiaa  AU  odicr 
ofBeera,  direeterB  aad  caMojuJ  of  the  eorporatiaa  shall  be  sobject  to  the 
piiilsti  af  the  cade  of  cthka  for  otate  gsiplBjfes  contained  Id  R  3.  421111- 
tm  to  the  aa»e  c«tet  aa  swy  state  i ■pliiju  ii. 

C  All  books  tad  recat*  of  the  LoaWana  Office  Building  Corporation 
■iajU  ix  r3bj«frt  to  aadtt  aad  fe»iea  bf  the  LeirisUtive  Auditor  to  the  game 
extern  u  all  other  state  depaftaenta  or  sf^ndea.  Add«d  Kctn  1966,  No.  429. 
H  1-3 

I  I.  Raeor^t  af  vf<a4a«aa«  af  BiaaWpai  ar^laaaeo*  aai  af  ttata  atatataa 
eiaMlfla^  it  ■  it4<a«Ma a« rt 
A.  Aaj  person  wfao  fctaa  lje«ri.  ftrr«*i«l  for  a  violation  of  a  municipal  ordi- 
ar  fbr  ilsiallsn  of  a  state  statote  which  la  ilaasinpd  aa  a  mlademcaoor. 
In  cMca  af  ancnUi  for  a  first  ar  aecand  riotetton  of  uxy  ordlnaiicc 
_  .^akiac  crlasiaal  tJw  dririji«  of  a  awtor  vehicle  while  under 
of  sifahailr  beterawta  or  aarootlc  drai^  as  denonaced  by  R  S 
14J6,  aad  aach  pianriiais  havlac  be«a  diapo«ed  of  by  nolle  prooequi,  ac- 
talCtal,  ar  di^aissal,  mmj  mmke  a  written  aaotioo  to  tbe  clerk  of  court  of  the 
esvt  of  fCBsrd  to  have  the  record  of  arreat  d«i»troyed,  whether  tJ^^  arrest 

la  oa  fite  la  tl«e  reennhi  of  the  dcrt  of  court  or  on  file  with  a  poJiw 
sheriffs  office,  or  any  other  •laeh  official  agrmj  etapowcrt>d  to 
vrest. 

B.  Amf  iihalnsl  caort  of  record  In  wlUeh  tlwre  wan  a  rtolk;  pruw^ui.  an 
analllol.  ar  AanhMal  of  a  crfaw  sK  forth  above  shall  at  tJ-^-  t\tnf'  of  dli«- 

of  a  perasn  frm  its  coatral.  riMer  aa  order  aanuUinir,  (aarrlltnK.  or 
the  nN«ord  of  arrest,  and  dtspooitioa,  and  fiirthier  ordering  Uh 
of  the  anT«t  n?cord  and  order  of  dbqwioitkni.  T'pon  tbr-  entry  of 
avii  an  ordrr  tl>e  [<^ni.^  acalaot  whom  the  arrt-t  ha><  l»fn  M.tertHl  Bhail  be 
nartrjn^d  to  all  "irW  rirtt*  loot  or  snapradi'd  hj  virtue  of  th^>  nrn-^u  unlcoB 
oLherwljK  pTr,Tld«?d  In  thl«  «*»ctlon,  and  aball  be  tr*>«t/-<j  in  all  r^isfff^U  an  not 
haTlB4f  beetj  arn»«ti»d- 

C.  NoCwlUiotaadlac  any  Either  provision  of  thi«  section  to  the  contrary,  the- 
of  this  oection  sliaJl  Id  do  caar-  be  construed  to  cff<<t  In  any  way 

the  practlees  and   p rr<<f<1  . r*^:  In  pfffr<t  on  July  26,   UrrO.  relating 
to  the  adailnhinslUin  of  the  ir  >ent  Uw 

D.  Whoerer  Tlolatm  any  ;  .f  this  »r-rtlon  nhall  bf:  piinl«h*^  by  h 
fine  af  not  aaere  than  two  hundrt-d  fifty  dollars  or  by  Imprisonment  of  not 
More  than  ainety  daya,  or  br>th.  If  the  c<>«Tl«-tlon  la  for  u  flrvt  vlolntlon; 
•M^nd  and  snboeqnmt  Tlolatloo*  Hhall  \^  punUhM  by  a  flrnr:  of  not  more 
than  fl.*"  hoadred  doUam  or  ImprlaoorrjeTit  of  «li  inonthx,  or  l^oth 

Added   by    Artu  IfTO,   So    44fl.  I  1      Ameodr-d   by    Ar^-   1»72,   No    715.  H  2.  3 ; 
ArU  1974.  No    !W1.  |  1 

I   itt.     CoaflOoatlal    aatara   af   Sac«n««ta   aa4    ar«e»»4laf«   af   jsS»««ary   eom- 

MlMi«a 

AU  donin»tit>  flJe<J  '*>\t.h.  and  fvld*-ncR  ind  prr>r»-<-<Jlrut>!  Ijt-forr-  Ibe  Judiciary 

liMioii    arr    rt>nfld<-tJLlal       Th*-    re<<orrJ    filed    by    tl.<    rfjmrnlanlon    with    Lb*- 

court  and  )iroeeedlri4pi  Ijrfon-  tlu-  Hupn  m*   court  arc  uijt  confldentlul. 

by  Acta  1V75.  No   V,,  f  1 
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§  31.     Right  to  examine  records 

The  right  to  examine,  copy,  photograph  and  take  memoranda  of 
any  and  all  public  records,  except  as  otherwise  provided  in  this 
Chapter,  may  be  exercised  by : 

(1)  Any  elector  of  the  state. 

(2)  Any  taxpayer  who  has  paid  any  Ux  collected  by  or  under  the 
authority  of  the  state  if  payment  was  made  within  one  year  from  the 
date  the  taxpayer  applies  to  exercise  the  right. 

(8)  Any  duly  authorized  agent  of  paragraphs  (1)  and  (2)  above. 

I  32.  Duty  to  permit  •xaMlaatleii;  pr«vtRtl«ii  of  ritoratloa;  paymoat  far 
•vartlmo 
All  persons  having  custody  or  control  of  any  public  record  shall  present 
It  to  any  person  who  Is  authorized  by  the  provisions  of  this  Chapter  and  who 
applies  during  the  regular  office  hours  or  working  hours  of  the  person  to 
whom  the  application  Is  made.  The  persons  In  custody  or  control  of  a  pobllc 
record  shall  make  no  Inquiry  of  any  person  autboriscd  by  this  Chapter  who 
applies  for  a  public  record,  beyond  the  purpose  of  estatdlshlng  his  authority ; 
and  shall  not  review  nor  examine  or  scrutinize  any  copy,  pbotocr^ph  or 
memoranda  In  the  possession  of  any  authorised  person ;  and  shall  gire,  fT*nt 
and  extend  to  the  authorliod  persons  all  reasonable  comfort  and  facility  ior 
the  full  exercise  of  the  right  granted  by  this  (/h«.pter;  provided,  that  BoUilng 
herein  contained  shall  prevent  the  lairful  custodian  of  a  record  from  main- 
taining such  vigilance  as  is  required  to  prevent  alteration  of  any  such  record 
while  same  is  being  examined  by  a  person  under  the  authority  of  this  section; 
and  provided  further,  that  notwithstanding  the  requirements  contained  here- 
inabove, examinations  of  records  under  the  authority  of  this  section  must  be 
conducted  during  regular  office  or  working  hours.  If  the  chief  of  the  office 
or  the  person  next  In  authority  among  those  present  In  the  office  shall  author- 
l«e  examination  of  records  in  other  than  regular  office  or  working  hours,  the 
persons  designated  to  represent  the  Uwful  custodian  of  such  record  during 
such  examinations  shall  be  entitled  to  reasonable  compensation  to  be  paid  to 
them  by  the  office,  agency  or  department  having  lawful  custody  of  roch 
record,  out  of  funds  provided  in  advance  by  the  person  examining  such  record 
in  other  than  regular  office  or  working  hours. 
Amended  by  Acts  1908,  No.  473,  |  1. 

§  33.     Availability  of  records 

If  the  public  record  applied  for  is  immediately  available,  because 
of  its  not  being  in  active  use  at  the  time  of  the  application,  the  public 
record  shall  be  immediately  presented  to  the  authorized  person  apply- 
ing for  it.  If  the  public  record  applied  for  is  not  immediately  avail- 
able, because  of  its  being  in  active  use  at  the  time  of  the  application, 
then  the  chief  of  the  office,  or  the  person  next  in  authority  among 
those  present,  shall  promptly  certify  this  in  vsTiting  to  the  applicant, 
and  in  his  certificate  shall  fix  a  day  and  hour  within  three  days  for 
the  exercise  of  the  right  granted  by  this  Chapter. 

The  fact  that  the  public  records  are  being  audited  shall  in  no  case 
be  construed  as  a  reason  or  justification  for  a  refusal  to  allow  inspec- 
tion of  the  records  except  when  the  public  records  are  in  active  use 
by  the  auditor. 
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§  34.    Absence  of  records 

If  any  public  record  applied  for  by  any  authorized  person  is  not 
in  the  custody  or  control  of  the  person  to  whom  the  application  is  made, 
such  person  shall  promptly  certify  this  in  writing  to  the  applicant,  and 
shall  in  the  certificate  state  in  detail  to  the  best  of  his  knowledge  and 
belief,  the  reason  for  the  absence  of  the  record  from  his  custody  or 
control,  its  location,  what  person  then  has  custody  of  the  record  and 
the  mannei*  and  method  in  which,  and  the  exact  time  at  which  it  was 
taken  from  his  custody  or  control.  He  shall  include  in  the  certificate 
ample  and  detailed  answers  to  all  inquiries  of  the  applicant  that  may 
facilitate  the  exercise  of  the  right  granted  by  this  Chapter. 

§  35.    Suits  to  enforce  provisions;  preference 

Any  suit  brought  in  any  court  of  original  jurisdiction  to  enforce 
the  provisions  of  this  Chapter  shall  be  tried  by  preference  and  in  a 
sununary  manner.  All  appellate  courts  to  which  the  suits  are  brought 
shall  place  them  on  its  preferential  docket  and  shall  hear  them  with- 
out delay.  The  appellate  courts  shall  also  render  a  decision  in  these 
suits  within  ten  days  after  hearing  them. 

I  36.    PrtMrvatfoii  of  r«oorils 

All  persorui  haying  custody  or  control  of  any  public  record,  other  than  con- 
veyance, probate,  mortgage  or  other  permanent  record  required  by  exiating  law 
to  be  kept  for  all  time,  shall  exercise  diligence  and  care  in  preserving  the  pub- 
lic record  for  a  period  of  at  least  six  years  from  the  date  on  which  the  public 
record  was  made.  However,  where  copies  of  an  original  record  exist,  the 
original  alone  shall  be  kept  When  only  duplicate  copies  of  a  record  exist, 
only  one  copy  of  the  duplicate  copies  need  be  kept. 

All  existing  records  or  records  hereafter  accumulated  by  the  department  of 
revenue  may  be  destroyed  after  five  years  from  the  thirty-first  day  of  Decem- 
ber of  the  y«ur  In  which  the  tax  to  which  the  records  peruin  became  due; 
provided  that  these  records  shall  not  be  destroyed  in  any  case  where  there  is  a 
contest  relative  to  the  payment  of  taxes  or  where  a  claim  has  been  made  for 
a  refund  or  where  litigation  with  reference  thereto  is  pending.  As  amended 
Acta  1954,  No.  473, 1 1. 
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I  40.    AddltUaal  eepiet  of  r^Mrdt  by  Mler«pk«t«fr«plile  prvetM;    parekaM 
•f  M«lpm«"t:   fan't  avallabU  far  Mymaat 

A.  Tho  m'vcnil  clorkR  of  court  nntl  ox  officio  recorders  and  reglsteni  of 
conveynncOH  and  n>cordrr«  of  inortxagrfl,  LhroiiKhotit  the  state,  arc  hereby 
authorized  at  their  option  to  mnko  additional  copies,  by  means  of  the  mlcro- 
photOKraphlc  procesx,  of  nil  original  acts  and/or  records  thereof,  including 
orintlnal  records,  of  every  nature  and  kind  In  their  custody  by  virtue  of  their 
various  official  capacities  as  Kuch  clerks  of  court  and  ex  officio  recorders 
and  registers  of  conveyances  and  recorders  of  luortgaKCs,  flletl  or  reconJed 
In  their  offices  prior  to  Jtdy  20,  19G4  nnd  sulwequent  thereto. 

H.  Such  clerks  of  court  and  ox  officio  recorders  and  refistcrs  are  hereby 
authorized  to  purchase  the  necessary  inlcrophotofrraphic  equipment  and  equip- 
ment used  to  retrlovo  from  storage  microfilm  copies,  to  lease  such  equipment 
or  to  contract  with  competent  Independent  contractors,  or  both,  according  to 
the  discnaion  of  said  clerks  of  court  and  ex  officio  recorders  and  registers, 
to  cuusc  'the  records  doscrilxHl  in  this  section  to  l»e  copied  nnd  reproduce*! 
by  means  of  the  mlcrophotographic  process. 

C.  Each  sudi  clerk  of  court  nnd  ox  officio  recorder  and  register  la  hereby 
authorized  to  defray  the  cost  of  coi^ylng,  reproducing  nnd  retrieving  the 
records  described  In  this  section,  including  the  cost  of  microphotographic  and 
retrieval  eiiuipinent  and  Korvlces,  out  of  any  funds  available  in  the  clerk's 
salary  fund. 

1).  In  the  parish  of  Orleans  the  Judges  of  the  dvil  district  court  and  tbe 
criminal  district  court,  and  in  the  remainder  of  the  state  the  respective  police 
Juries  or  other  governing  authorities  of  the  several  parishes,  are  authorised 
to  provide  the  iiec(>s8nry  funds,  when  such  funds  are  not  already  available, 
to  enable  said  clerk  of  courts  and  ex  officio  recorders  and  registers  to  carry 
out  the  provisions  of  this  section. 

K.  The  several  clerks  of  court,  induding  tlie  clerk  of  the  criminal  district 
court  in  the  parish  of  Orleans,  shall  make  and  retain  In  their  custody  a  copy, 
by  means  of  the  microphotographic  process,  of  all  original  criminal  records 
of  every  nature  and  kind  which  have  been  in  their  custody  for  a  period  of 
five  or  more  years.  Said  clerks  of  court  may  destroy  such  original  criminal 
records  which  have  lK>cn  in  tholr  custody  for  a  period  of  five  or  more  years 
and  which  have  lioen  copied  and  retained  by  means  of  the  microphotographic 
process. 

Acts  1068.  No.  350,  ff  1  to  4.    Amended  by  Acts  1964,  No.  415,  f  1 ;   Acts  1972, 
No.  498,111,2. 
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MAINE  Revised  Statutes  Annotated 
1976-1977  Cumulative  Pocket  Supplement 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  2-Title  1 


I  406.    Paklle  rM«r4»  avallalilc  f«r  pabllo  iRtpwtiM 

Except  as  otherwifte  provided  by  sUtute,  every  pertmn  shall  have  the  right 
to  inspect  and  copy  any  public  record  daring  the  regular  boaiiieaa  hoars  of 
the  custodian  or  location  of  such  record ;  provided  that,  whenever  Inspection 
cannot  be  accomplished  without  translation  of  medianical  or  etectnmlc  data 
compilations  into  some  other  form,  the  person  desiring  Inspection  may  be  re- 
quired to  pay  the  Bute  in  advance  the  cost  of  tranalatton  and  both  translation 
and  inspection  may  be  scheduled  to  occur  at  such  time  as  wUl  not  delay  or 
Inconvenience  the  regular  activities  of  the  aceney  or  oCflelal  having  eostody 
of  the  record  sought  and  provided  further  that  the  ooat  of  copying  any  public 
record  to  comfrfy  with  this  section  shall  be  paid  by  the  person  requesting  the 
copy. 

I  409.    Appaals 

I.  Rseards.  If  any  body  or  agency  or  official,  who  has  custody  or  control 
of  any  puMlc  record,  shall  refuse  permission  to  so  inspect  or  copy  or  abstract 
a  public  record,  this  denial  shall  be  made  by  the  body  or  agency  or  official 
in  writing,  stating  the  r?ason  for  the  denial,  within  10  days  of  the  reqoest  for 
inspection  by  any  person.  Any  person  aggrieved  by  denial  may  appeal  there- 
from, within  10  days  of  the  receipt  of  the  written  notice  of  denial,  to  any 
Superior  Court  within  Ihe  State.  If  a  court,  after  a  trial  de  novo,  determines 
such  denial  was  not  for  Just  and  proper  cause,  it  shall  enter  an  order  for 
disclosure.  Appeals  shall  be  privileged  in  respect  to  their  assignment  for  trial 
over  all  other  actiooH  except  writs  of  habeas  corpus  and  actions  brought  by 
the  State  against  individuals. 

3.  AetlsRS.  If  any  body  or  agency  approves  any  ordinances,  orders,  roles, 
reMoluUonK,  regulations,  contracts,  appointments  or  other  official  action  In  an 
executive  seiislon.  this  action  shall  be  lUegal  and  the  officials  responsible  shall 
lie  subject  to  the  penalties  herelnHfter  provided.  Upon  learning  of  any  such 
action,  any  person  may  appeal  to  any  Superior  Court  in  the  State.  If  a  court, 
after  a  trial  de  novo,  determines  this  action  was  taken  Illegally  In  an  execu- 
tive session,  it  shall  enter  an  order  providing  for  the  action  to  be  null  and  void. 
Appeals  shall  be  privileged  in  respect  to  their  assignment  for  trial  over  all 

other  actions  except  writs  of  habeas  corpus  or  actions  brouf^t  by  the  State 
against  individuals. 

S.    Prsossdlags  ast  sxeluslvs.    The  proceedings  authorized  by  this  section 
ahall  not  be  exclusive  of  any  other  civil  remedy  provided  by  law. 
1976.  c.  758. 

0«iivatl«n: 

int.  c.  4U.  I  t. 

FV>nn«r  ||  Ai-B.  40i-C  of  thia  Title. 

I  410.    VUlatlsas 

A  willful  violation  of  any  requirement  of  this  subdiapter  is  a  Class  B  crime. 
1075.  c.  758. 
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Annotated  Code  of  MARYLAND 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volume  7A-Article  76A 


Maryland 

Regular  Session 

1978  New  Laws  Page  2117 


MARYLAND 
Regular  Session 

Chapter  1006,  Laws  1978 

House  Bill  No.  1326 


AN  ACT  concerning 


Public  Inforaation  Act 


50 
53 


FOB  the  purpose  of  eliainating  unnecessary  definitions; 
adding  and  revising  definitions;  providing  a  policy 
statement;  »llowiag  direofcing  providing  that  State  and 
local  governments  4«  aay  maintain  only  necessary  and 
relevant  inforiBation  about  persons  under  certain 
conditions;  providing  greater  access  in  certain 
circuBstances  to  investigative,  intelligence,  and 
security  records;  generally  revising  the  provisions 
relating  to  the  right  to  inspect  public  records;  Baking 
changes  in  the  provisions  permitting  denial  of  public 
records  or  any  portion  thereof;  providing  an 
administrative  review;  providing  for  judicial 
enforcement;  creating  civil  liability  for  violations; 
providing  for  appropriate  personnel  disciplinary 
action;  providing  for  the  removal  of  the  subsections 
allowing  special  treatment  of  public  records  in  Harford 
County;  providing  for  statutory  limitation  on  the  right 
to  bring  an  action;  and  clarifying  language. 

BY  repealing  and  reenacting,  with  amendments. 


57 

58 


59 
60 


61 
62 


63 

6U 


65 

66 


67 
68 


70 


JXPLANATIOU:  CAPITALS  INDICATE  MATTER  ADDED  TO  EXISTING  LAW. 
fBracketsl  indicate  matter  deleted  from  existing  law. 
Numerals  at  right  identify  computer  lines  of  text. 
Underlining  indicates  amendments  to  bill. 
Strike  o>it  indicates  matter  stricken  by  amendment. 


^fCommerce  Clearing   House.  Inc.  ^Advance   Session 
aws   Reporter(l978) 
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Article  76A  -  Public  Information  73 

Section  1  through  5,  inclusive  75 

Annotated  Code  o£  Maryland  77 

(1975  Beplacement  Voluae  and  1977  Supplement)  78 

BY  adding  to  80 

Article  76A  -  Public  Infornation  83 

Section  1A  85 

Annotated  Code  of  Maryland  87 

(1975  Replacenent  Voluae  and  1977  Supplement)  88 

BY  adding  to  90 

Article  -   Courts   and  Judicial   Proceedings  93 

Section    5-110  95 

Annotated  Code   of    Maryland  97 

(197U    Volume    and    1977    Supplement)  '  98 

SECTION       1.  BE       IT    EHACTED    BY    THE    GENERAL    ASSEMBLY    OF  101 

HABYLAND,    That   section (s)    of   the    Annotated   Code   of      Maryland  102 
be  repealed,    amended,    or  enacted   to   read   as    follows: 

Article   76A  -   Public    Information  105 

1.  108 

[As  used  in  this  article:]  110 

(A)    IN  THIS  ARTICLE   THE   FOLLOWING   WORDS   HAVE   THE  113 
MEANINGS  INDICATED. 

C (a)   The  term  "public]  (B)  "PUBLIC  records"   when   not  115 

otherwise  specified  shall  include  any  paper,  correspondence,  116 

form,   took,   photograph,   photostat,  film,  microfilm,  sound  117 
recording,   map,   drawing,   or    other    WRITTEN    document, 

regardless    of    physical    form   or   characteristics,   and  118 

including  all  copies  thereof,  that  have  been  made   by   [ thej  119 

ANY   BRANCH   OF   THE  State  [and  any  counties,  municipalities  120 

and]  GOVERNMENT,  INCLUDING  THE   LEGISLATIVE,   JUDICIAL,   AND  121 
EXECUTIVE    BRANCHES,    BY    ANY    BRARCH    OF   A   political 

[subdivisions]  SUBDIVISION,  [thereof]  and  by  any  [agencies]  122 

AGENCY    OR    INSTRUMENTALITY    of    the   State[ ,   counties,  123 
municipalities,  and]  OR  A  political   [subdivisions   thereof] 

SUBDIVISION,   or   received   by   them   in  connection  with  the  124 

transaction  of  public  business[ ,  except  those  privileged   or  125 

confidential   by   law].    The   term   "public   records"   also  127 

includes  the  salaries  of  all  [state]  employees  OF  THE  STATE,  128 

OF    A    POLITICAL    SUBDIVISION,    AND    ANY    AGENCY     OR  129 
INSTRUMENTALITY    THEREOF,    both    in   the   classified   and 

nonclassified   service[ ,   and  all   county    and    municipal  130 

employees,    whether    in   a   classified   or   nonclassified  131 
service  ]. 
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[(b)   Public  records  shall  be  classified  as  follows:  133 

(i)    The  teem  "official   public   records"   shall  135 

include  all  original  vouchers,  receipts,  and  other  documents  136 

necessary   to   isolate   and   prove   the   validity   of   every  137 
transaction  relating  to  the  receipt,  use*  and  disposition  of 

all  public  property   and   public   income   from   all   sources  138 

whatsoever;   all  agreements  and  contracts  to  which  the  State  139 

or  any  agenc^  or  subdivision  thereof  nay   be   a   party;   all  1U0 
fidelity,   surety,   and   performance  bonds;  all  claims  filed 

against  the  State  or  any  agency  or  subdivisions  thereof;  all  1U1 

records  or  docuients  required  by  law  to   be   filed   with   or  1^*2 
kept  by  any  agency  or  the  State; 

(ii)   The  term  "office  files  and  memoranda"  shall  lUU 

include  all   records,   correspondence,    exhibits,    books,  1U5 

booklets,   drawings,   maps,   blank   forms,   or  documents  not  146 

above  defined  and  classified  as  official  public  records;  all  147 
duplicate  copies  of  official  public  records  filed   with   any 

agency  of   the   State  or  subdivision  thereof;  all  documents  148 

and  reports  made  for   the   internal   administration   of   the  1U9 

office   to   which  they  pertain  but  not  required  by  law  to  be  150 
filed  or  kept  with  such  agency;  and  all  other   documents  or 

records,   determined   by   the  records  committee  to  be  office  151 
files  and  memoranda.  ] 

(C)     "APPLICANT"   HEAHS   AMD    INCLUDES    ANT    PERSON  153 

REQUESTING  DISCLOSDRE  OF  PUBLIC  RECORDS.  154 

C  (c)   The   term   "writings"]   (D)   "WRITTEN   DOCUHENTS"  156 

means   and  includes   all   books,  papers,  maps,  photographs,  157 

cards,  tapes,  recordings,   COHPUTERIZED   RECORDS,   or   other  158 

documentary   materials,   regardless  of   physical   form  or  159 
characteristics, 

C  (d)   The  term  "political]  (E)  "POLITICAL   subdivision"  161 

means   and   includes   every   county,   city  and  county,  city,  162 

incorporated  and  unincorporated  town,  school   district,   and  163 
special  district  within  the  State. 

[  (e)   The  term   "official]   (F)   "OFFICIAL   custodian"  165 

means   and  includes  [any]  EACH  AND  EVERY  officer  or  employee  166 

of  the   State   or   any   agency,   institution,   or   political  167 

subdivision  thereof,  who  is  responsible  for  the  maintenance,  168 
care,   and   keeping  of  public  records,  regardless  of  whether 

such  records  are  in  his  actual  personal  custody  and  control.  169 

[(f)   The  term  "custodian"]  (G)  "CUSTODIAN"   means  and  171 

includes   the   official   custodian   or  any  authorized  person  172 

having  personal  custody  and  control  of  the  public  records  in  173 
question. 

[  (g) '  The   term   "person"]   (H)   "PERSON"    means    and  175 

includes   any  natural  person,  corporation,  partnership,  firm  176 
[or],  association,  OR  GOVERNMENTAL  AGENCY. 


30-272  O  -  78  -  25 
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r  fk)      TLe   iera      z^zszi'    ;:      ''?-:?5:«    ie    interest"      nea-s  178 

aad      iiclades      tke      z^ii       ■         -;    .    %    £.i:e:t    3f  ars::r:    :r  179 

aay  represemtative  d€£-:i---:    -       li.i    ;ers:i,    eicert    --i-.    if  180 

tfce  SBblect  of  tae   record   ^3       .i:^r      :^;i_       iismii-r ,       .  le  181 
terv      "perso*   is   interest"   S2i_.    reai    ill    .il.ie    -  - ^    liieii 

-r    iilT    izzzL-.f=i    l  =  r  =  l   represei- =- .  .e  .  182 

-i.  185 

189 
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2iri: 

i-:   :-:   :^^::;i:   i'TS   ::?   :     -z    .-:    iz??i:i-:   :-:"    v:     ?ii:z  196 

c??::;  -:      Z'?i:;iz-.        ::      :;:    z:,    :-z    ??:t::::;:   :?  19? 

THIS    ■  rz    :-::-. z:    :=    1-  zi  ;: -z:>>:z    .::-   Tzz      .:zw  igg 

r'tii.      r.._::    i-.i.:,    Zj^ii::    ^:.    .^i.??!?:::   lavi::::?    ::   z-z  199 

?iz>kzz  :?  A    rz-::      :^    isrziis:  vi::l:  2zs:ir  :Hi?i?Ecg,     as:  200 

r.-z     !:-:-::i:: -.-     :?     ■:.:£:=     Aa3     niz     criiis     ic     psp-Soss  201 
Ez;;z:-:-.   :*?:i«i::cs, 

2.  203 

(a)  ill  pvbllc  rec-rl3  s-all  b^  opei  f::r  iasp*ction  205 
by  acT  pecsott  at  reasiiii.^  iiaes,  except  as  proTiled  in  2C6 
this  article  or  as  ottsr«^i^  :i--T:.ifei  tj  laaf  ,  bat  the].  207 
TEE      official      castodiac      i  i    ii.     :-iL-':    [records    s-aj]   H2C05D 

3?iLL    sale    ilD      PCaiSB      i.i-       :..._       ill      regulations      with  208 

referetce      to      tke      TISrlT    ii3pe-i_i-    i-:    ?2C33CriCs    of    sach  209 

[records]    iSCOBD   as   soall    oe    ceasiiii_-       lecessary      for      the  210 

protfectloa      of     sach      [records]   iliz'rl    mi   the   preTettion   of  211 

sanecessar?    interference    witi   tie    reg-lar    disc::arge      of      the  212 
dsties  of  the   cistodiai:    or   his   office. 

(b)  If  t::e  piblic  records  requested  are  -ot  in  the  214 
csstody  or  jpontrol  of  the  r-^erscc  to  rfhoa  •rlTrZ'  iiilication  215 
is  Bade*  »ttch  oerso::  si.ail,  [fortriwith]  • :::-:"  TZ"  iOcIISG  217 
•ITS    OF  TBI   lECSIPr    CJ    THE    rl'/.ZSr,    notify    tiie    applioa.--       of 

tkis  fact  ifD  :?  cfcwi,  :  i  .  z::::.*!  cp  the  becosd  a>»:  :  =  z  218 

LOClTIOf   01    POSEIcLZ    LCCAT;,-     Z-iiiZT,  219 

(c)  If  the  public  records  requested  are  in  the  221 
cost-ody  a&d  coatrol  of  the  person  to  vhoa  kSITTZM  222 
appllcatioB  is  sade  hot  are  [in  active  ose  or  in  storage]  223 
fOT  IBHEDI4TELT  AfllLABLZ,  C^ad  tcerefore  not  aTailable  at  22k 
tbe  ti»e  aa  applicaat  asks   to  ezaaite   thea, ]      the      custodian 

Skall,    rfortkvitk)   llfHIff    7ZS    ^Q3ll^Z    DATS    Cf    rSZ    S2CEIPT    OT  225 

THE  FEQCIEST,    ootify    the   applicant    of    this    fact    and    shall   set  226 

fortk   a  date  and   koar   vitkia  a   reasonable   tise   at  which    tiae  227 
tke      record      will   be  aTaiIai>Ie    foe    t-e    exercise    of    the    rignt 

9ive»    by  tkis  article.  228 


230 
231 
232 
233 
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[ (d)  All  written  docuaents  presented  to  the  County 
Coiaissioners  of  Harford  County  shall  be  open  and  available 
to  the  press  and  to  the  public  of  Harford  County.  The 
attorney  for  the  county  and  the  county  director  of  public 
information  shall  disclose   the   contents   of   any   document 

publicly   presented  to  either  of  thei  upon  the  deaand  of  any  23U 

citizen  of  Harford  County.  235 

(e)  ]  (D)     In  Charles  County,  except  for  records   kept  237 

by   officials,   agencies,   or   departaents   of   the  State  of  238 

Haryland,  public  inforaation  shall  be  regulated  by   §   6   of  239 
this  article. 

3-  2ai 

(a)  The  custodian   of   any    public   records      shall      allow  243 
any      person      the      right   of    inspection  of   such    records   or  any  2ftft 
portion    thereof   except    on      one      or      aore      of      the      following  2U5 
grounds     or      ais      provided      in     subsection    (b)    or    (c)    of  this 
section:  2U6 

(i)         Such   inspection    would  be     contrary      to     any  2U8 
State   statute; 

(ii)       Such   inspection    would  be     contrary      to     any  250 

federal      statute      or    regulation   issued    thereunder   having   the  251 
force    and   effect    of    law;    [or] 

(iii)    Such      inspection      is      prohibited      by      rules  253 

promulgated      by    the  Court    of    Appeals,    or    by   the   order   of   any  25U 
court    of    record[,];    OR 

(IV)        SOCH       POBLIC      HECOBDS       APZ       PPIVILEGED         OB  256 
CONFIDENTIAL    BY    Li». 

(b)  The  custodian  aay  deny  the  right  of  inspection  of  258 
the  following  records  OR  APPSOPKIATE  PORTIONS  THEREOF,  259 
unless  otherwise  provided  by  law,  [on  the  ground  that]  IF  260 
disclosure  to  the  applicant  would  be  contrary  to  the  public  261 
interest[ ;  ]: 

(i)         Records   of    investigations    conducted   by,      or  263 

of      intelligence      inforaation   or    security   procedures   of,    any  26u 

sheriff,    county    attorney,    city   attorney,      STATE'S      ATTORNEY,  265 

the  Attorney        General,         police        departaent,         or        any  266 

investigatory    files    coupiled    for    any   other      law-enf orceaent , 

JUDICIAL,       CORRECTIONAL,    or    prosecution    purposes[:],    BOT    THE  267 

RIGHT    OF    A     PERSON    ^9-    IN    INTEREST    TO     INSPECT    THE    RECORDS       BAY  268 

BI       DENIED      ONLY       TO       THE    EXTENT    THAT    THE    PRODDCTION    OF    THES  269 

WOULD     (A)      INTERFERE    HITH    VALID       AND       PROPER       LAH-EN FORCSHENT  270 

PROCEEDINGS,     (B)     DEPRIVE    ANOTHER    PERSON    OF    A    RIGHT    TO    A    FAIR  271 
TRIAL       OR       AN       IBPARTIAL       ADJUDICATION,         (C)        CONSTITUTE       AN 

UNWARRANTED    INVASION    OF    PERSONAL     PRIVACY,     {  D)        DISCLOSE       THE  272 

IDENTITY  OF  A  CONFIDENTIAL  SOURCE,  (E)  DISCLOSE  273 

INVESTIGATIVE    TECHNIQUES    AND    PROCEDURES,     OR     <F>   (T)     PREJUDICE 
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ANY  INVESTIGATIOH>  OB  (G)    ENDANGER   THE   LIFE   OB   PHYSICAL  274 

SAFETY  OF  LAB  SHFOBCBMEJiT  PEBSONHEL  ANY  PERSON:  275 

(ii)   Test  questions,   scoring   keys,   and   other  277 

exaaination   data    pertaining    to  administration   of   [a  278 

licensing   examination,   for]   LICENSES   OB   enployBent    or  279 
acadeaic  f exaaination ]   EXAMINATIONS;   except   that  written 

promotional  examinations  and  the  scores  or   results   thereof  280 

shall   be   available   for   inspection,   but   not   copying  or  281 
reproduction,  by  the  person  in  interest  after  the  conducting 

and  grading  of  any  such  exaaination;  282 

(iii)  The  specific  details  of  bona  fide   research  284 

projects   being  conducted  by  [a  Statel  AH  institution  OF  THE  285 

STATE  OB  A  POLITICAL   SDBDIVISION,   EXCEPT   THAT   THE   NAHE,  286 

TITLE,   EXPENDITURES,   AND   THE   TIHE  WHEH  THE  FINAL  PROJECT  287 
SOHHABY  SHALL  BE  AVAILABLE; 

(iy)   The  contents  of  real  estate  appraisals  made  289 

for  the  State  or  a  political  subdivision   thereof,   relative  290 

to   the   acquisition  of  property  or  any  interest  in  property  291 

for  public  use,  until  such  time  as  title  of  the  property   or  292 
property  interest   has   passed   to   the   State  or  political 

subdivision,  except  that   the   contents   of   such   appraisal  293 

shall  be  available  to  the  ovner  of  the  property  at  any  time,  294 

and  except  as  provided  by  statute.  295 

(V)    Interagency  or  intraagency   memorandums   or  297 

letters   which  would   not   be  available  by  law  to  a  private  298 
party  in  litigation  with  the  agency, 

(c)    The  custodian  shall  deny  the  right  of   inspection  300 

of  the   following   records   OB   ANY  POBTION  THEBEOF,  unless  301 
otherwise  provided  by  law: 

(i)    Hedical,   psychological,   and   sociological  303 

data   on   individual  persons,  exclusive  of  coroners'  autopsy  304 
reports ; 

(ii)   Adoption   records   or   welfare   records   on  306 
individual  persons; 

(iii)  Personnel   files   except   that   such   files  308 

shall   be   available  to  the  PEBSON  IN  INTEREST,  AND  THE  duly  309 

elected  and  appointed  officials  who  supervise   the   work   of  310 

the    person    in   interest-f — .    Applications,   performance  311 

ratings  and  scholastic  achievement  data  shall   be   available  312 

only   to   the  person  in  interest  and  to  the  duly  elected  and  313 
appointed  officials  who  supervise  his  work—}-; 

-f— (iv)      Letters  of  reference;—^  315 

[ (V) 1  (IV)   Trade       secrets,       [privileged]  317 

information   PBIVILEGED  BY  LAW,  and  confidential  commercial,  318 

financial,  geological,  or  geophysical  data  furnished   by   or  319 
obtained  from  any  person; 
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r (vi)  ]  (V)   library,     archives,     and    auseua  321 

naterial  contributed  by  private  persons,  to   the   extent   of  322 

any    limitations   placed   thereon   as  conditions   of   such  323 
contribution;  [andl 

[  (vii)  ]  (VI)   Hospital    records    relating    to  325 

medical   administration,   medical   staff,  personnel,  medical  326 

care,  and  other  medical  information,  whether   on   individual  327 
persons  or   groups,   or   whether   of   a  general  or  specific 

classification;  328 

[  (viii)  1  (VII)   School      district      records  330 

containing   information   relating   to  the  biography,  family,  331 

physiology,  religion,  academic  achievement,  and  physical   or  332 
mental   ability   of   any   student   except   to   the  person  in 

interest  or  to  the  officials  duly  elected  and   appointed   to  333 
supervise  him[.3;  AND 

[  (ix)  1  (VIII)   Circulation   records  maintained  by  335 

public  libraries  shoving   personal   transactions  by   those  336 
borrowing  from  them. 

(d)    [Ifl  SHENEVEP   the   custodian   denies   &   HHITTEH  338 

REQUEST   FOB   access   to   any   public   record  OB  ANY  POBTIOH  339 

THEREOF  DHDEB  THIS  SECTIOH,  THE  CUSTODIAN  SHALL  PROVIDE   the  340 

applicant  [may  request]  WITH   a   written   statement   of   the  341 

grounds   for   the  denial,  which  statement  shall  cite  the  law  3U2 

or  regulation   under   which   access   is   deniedf , ]   AND   ALL  343 

HEHEDIES   FOR   REVIEW   OF   THIS   DENIAL  AVAILABLE  DNDEB  THIS  ■»'": 
IHTICLE.   [and   it]   THE   STATEMENT    shall    be    furnished 

[forthwith]   to   the   applicant   WITHIN   TEN  WORKING  DAYS  OF  345 

D^ESIAL.  IN  ADDITION,  ANY  REASONABLY  SEVERABLE  PORTION   OF   A  346 

RECORD   SHALL   BE   PROVIDED   TO   ANY   PERSON  REQUESTING  SUCH  347 
RECORD   AFTER   DELETION   OF   THOSE   PORTIONS   WHICH   HAY   BE 

WITHHELD  FROH  DISCLOSURE.  348 
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[  (e)   Any  person  denied  the  right  to  inspect  any  record 

covered  by  this  article  may  apply  to  the   circuit   court   of  351 

the  county  where  the  record  is  found  for  any  order  directing  352 

the  custodian  of  such  record  to  show  cause  why  he  should  not  353 
permit  the  inspection  of  such  record, ] 

[ (f) ]  (E)    If,   in   the   opinion   of    the    official  355 

custodian   of   any  public  record  WHICH  IS  OTHERWISE  REQUIRED-  356 

TO  BE   DISCLOSED   UNDER   THIS   ARTICLE,   disclosure   of   the  357 

contents   of   said  record  would  do  substantial  injury  to  the  358 
public  interest,  [notwithstanding  the  fact  that  said   record 

might   otherwise   be   available  to  public  inspection,  he  may  359 

apply]   THE   OFFICIAL    CUSTODIAN    HAY    TEHPORARILY    DENY  360 

DISCLOSURE    PENDING    A    COURT   DETERHINATION   OF   WHETHER  361 
DISCLOSURE   WOULD   DO   SUBSTANTIAL   INJURY   TO   THE    PUBLIC 

INTEREST   PROVIDED   THAI,   WITHIN   TEN   WORKING   DAYS  OF  THE  362 

DENIAL  THE  OFFICIAL  CUSTODIAN  APPLIES  to  the   circuit   court  364 
of   the   county   where   the   record   is   located  OB  WHERE  HE 

HAINTAINS  HIS  PRINCIPAL  OFFICE  for  an  order   permitting   him  365 
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to   CONTINUE   TO   DENY   OR   restrict   such   disclosure.   THE  366 

faudbe  of  the  official  custodian  to  apply  for  a  court  367 

detebhination  following  a  tempohaby  denial  of  inspection  368 
sill  result  in  his  becoming  subject  to  the  sanctions 

provided  in  this  article  for  failure  to  disclose  authorized  369 

PUBLIC  RECORDS  REQUIRED  TO  BE  DISCLOSED.   After  hearing,  the  370 

court  may  issue  such  an  order  upon  a  finding  that  disclosure  371 

would  cause  substantial  injury  to  the  public  interest.    The  372 

person   seeking   permission  to  examine  the  record  shall  have  373 

notice  of  [said  hearing]  THE  APPLICATION  SENT  TO  THE  CIRCUIT 

COURT  served  upon  him  ir  the  manner  provided  for  service  of  375 

process   by  the   MARYLAND  Rules  of  Procedure  and  shall  have 

the  right  to  appear  and  be  heard.  376 

4.  378 

(a)  In  all  cases  in  which  a  person  has  the  right  to  381 
inspect  any  public  records  [he  may  request  that  he]  SUCH  382 
PERSON  SHALL  HAVE  THE  BIGHT  TO  be  furnished  copies,  383 
printouts,  or  photographs  for  a  reasonable  fee  to  be  set  by  384 
the  official  custodian.  Where  fees  for  certified  copies  or 

other   copies,   printouts,  or  photographs  of  such  record  are  385 

specifically  prescribed  by  law,   such   specific   fees   shall  386 
apply. 

(b)  If  the  custodian  does  not  have  the  facilities  for  388 
■a)u.ng  copies,  printouts,  or  photographs  of  records  which  389 
the  applicant  has  the  right  to  inspect,  then  the  applicant  390 
shall  be  granted  access  to  the  records  for  the  purpose  of  391 
making  copies,  printouts,  or  photographs.  The  copies, 
printouts,  or  photographs  shall  be  made  while  the  records  392 
are  in  the  possession,  custody,  and  control  of  the  custodian  393 
thereof  and  shall  be  subject  to  the  supervision  of  such  394 
custodian.    When  practical,  they  shall  be  made  in  the  place 

where  the  records  are  kept,  but  if  it  is  iopractical  to  do  395 

so,  the  custodian  may  allow  arrangements  to  be  made  for  this  397 

purpose.     If   other   facilities   are  necessary  the  cost  of  398 
providing  then  shall  be  paid  by  the  person  desiring  a   copy, 

printout,   or   photograph   of   the   records.     The  official  399 

custodian  may  establish  a  reasonable  schedule  of   times   for  400 

making   copies,   printouts,   or  photographs  and  may  charge  a  401 
reasonable  fee  for  the   services   rendered   by   him   or   his 

deputy    in   supervising   the    copying,   printingout,   or  402 

photographing  as  he  may  charge  for  furnishing   copies   under  403 
this  section. 

5.  «05 

(A)    EXCEPT   IN   CASES   OF   TEMPORARY   DENIALS    UNDER  407 

SECTION  3(E)  OF  THIS  SUBTITLE  ANY  APPLICANT  DENIED  THE  RIGHT  408 

TO   INSPECT   PUBLIC   RECORDS  WHERE  THE  OFFICIAL  CUSTODIAN  OF  409 

THE  RECORDS  IS   AN   AGENCY   SUBJECT   TO   THE   PROVISIONS   OF  410 
SUBTITLE   24  0^       ARTICLE   41   OF   THIS   CODE  MAY  ASK  FOB  AN 

ADMINISTRATIVE  REVIEW  01  THIS  DECISION   IN   ACCORDANCE   WITH  411 

SECTION  251  THROUGH  254  OF  ARTICLE  41  OF  THIS  CODE,  HOWEVER,  412 

THIS   REMEDY   NEED   NOT  BE  EXHAUSTED  PRIOR  TO  FILING  SUIT  IN  413 
THE  CIRCUIT  COURT  PURSUANT  TO  THIS  ARTICLE. 
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(B)     (1)    ON  COHPLAINT  OF  ANY  PERSON  DENIED  THE  RIGEIT  t*  1 5 

TO  INSPECT  ANY  RECOBD  COVERED  BY  THIS  ABTICLE.   THE   CIRCUIT  4  16 

COURT   IN  THE  JURISDICTION  IN  WHICH  THE  COMPLAINANT  RESIDES,  U17 

OB  HAS  HIS  PRINCIPAL  PLACE  0?   BUSINESS,   OB   IN   WHICH   THE  U18 
BECOBDS   ARE  SITUATED,  HAS  JUBISDICTION  TO  ENJOIN  THE  STATE, 

ANY  COUNTY,  H DNICIPALIT Y,  OH  POLITICAL  SUBDIVISION,   6*   ANY  419 

AGENCY,   OFFICIAL   OB   EMPLOYEE   THEREOF,   FROM   BITHHOLDING  420 

RECORDS   AND   TO   ORDER   THE   PRODUCTION   OF    ANY    RECORDS  U21 

IHPBOPERLY   WITHHELD   FBOH  THE  COMPLAINANT.   IN  SUCH  A  CASE,  422 

THE  COURT  HAY  EXAMINE  THE  CONTENTS  OF  THE  RECORDS  IN   CAMERA  423 

TO   DETERMINE  WHETHER  THE  RECORDS  OB  ANY  PART  THEREOF  HAY  BE  424 
WITHHELD  UNDER  ANY  OF  THE  EXEMPTIONS  SET  FORTH  IN  SECTION  3, 

AND  THE  BURDEN  IS  ON  THE  DEFENDANT  TO   SUSTAIN   ITS   ACTION.  425 

IN   CARRYING   THIS   BURDEN   THE   DEFENDANT  MAY  SUBMIT  TO  THE  426 

COURT  FOR  REVIEW  A  HEMOBANDOM  JUSTIFYING  THE  WITHHOLDING   OF  427 
THE  RECORDS. 

(2)  NOTWITHSTANDING  ANY  OTHER  PROVISION  OF  LAW,  429 
THE  DEFENDANT  SHALL  SERVE  AN  ANSWEB  OR  OTHERWISE  PLEAD  TO  430 
ANY  COHPLAINT  HADE  UNDER  THIS  SUBSECTION  WITHIN  30  DAYS  431 
AFTER  SERVICE  UPON  THE  DEFENDANT  OF  THE   PLEADING   IN   WHICH 

THE   COMPLAINT   IS   MADE,  DNLES3  TBE  CODRT  OTHERWISE  DIRECTS  432 
FOE  GOOD  CAUSE  SHOHH. 

(3)  EXCEPT  AS  TO  CASES  THE  CODRT  COHSIDEBS  OF  434 
GREATER  IMPORTANCE,  PROCEEDINGS  BEFORE  THE  COURT,  AS  435 
AUTHORIZED  BY  THIS  SECTION,  AND  APPEALS  THEBEFROM  SHALL  TAKE  436 
PRECEDENCE  ON  THE  DOCKET  OVER  ALL  OTHER  CASES  AND   SHALL   BE 

KZASD   AT   THE   EARLIEST   PRACTICABLE   DATE  AND  EXPEDITED  IN  437 
EVERY  WAY. 

(4)  IN  ADDITION  TO  ANY  OTHER  RELIEF  WHICH  MAY  439 
BE  GRANTED  TO  A  COMPLAINANT,  IN  ANY  SUIT  BROUGHT  UNDER  THE  440 
PSOVISICiiS  OF  THIS  SECTION  IN  WHICH  THE  COURT  DETERMINES  441 
THAT  THE  DEFENDANT  HAS  KNOWINGLY  AND  WILFULLY  FAILED  TO 
DISCLOSE  OR  FULLY  DISCLCSE  RECORDS  AND  INFORMATION  TO  ANY  442 
PERSON  WHO,  UNDER  THIS  ARTICLE,  IS  ENTITLED  TO  RECEIVE  IT,  443 
AND  THE  DEFENDANT  KNEW  OR  SHOULD  HAVE  KNOWN  THAT  THE  PERSON  444 
WAS  ENTITLED  TO  RECEIVE  IT,  THE  DEFS^DANT  JUBISDICTIOS  ANY  445 
DEFENDANT  GOVERNMENTAL  ENTITY  OR  ENTITIES   SHALL   BE   LIABLE 

TO   THE   COMPLAINANT   IN   AN   AHOUHT  EQUAL  TO  THE  SUM  OF  THE  446 

ACTUAL  DAMAGES  SUSTAINED  BY  THE  INDIVIDUAL  AS   A   RESULT   OF  447 

THE   REFUSAL   OR   FAILURE-, A-MD  IW  NO  CASS  SHALL  A  PERSON  BE  448 

ENTITLED  TO  RECOVERY  LESS  THAN  THE  SUM  OF — SlyOOQ   AND   SDCH  4  49 
PUNITIVE  DAMAGES  AS  THE  COURT  DEEMS  APPROPRIATE . 

(5)  IN  THE  EVENT  OF  NONCOMPLIANCE  WITH  AN  ORDER  451 
OF  THE  COURT,  THE  COURT  HAY  PUNISH  THE  RESPONSIBLE  EMPLOYEE  452 
FOR  CONTEMPT. 

(6)  THE  COURT  MAY  ASSESS  AGAINST  ^#E DEPENDANT  454 

JUBISDICTION   ANY   DEFENDANT  GOVERNMENTAL  ENTITY  OR  ENTITIES  4  55 

REASONABLE   ATTORNEY   FEES   AND    OTHER    LITIGATION    COSTS  4  56 

REASONABLY   INCURRED  IN  ANY  CASE  UNDER  THIS  SECTION  IN  WHICH  4  57 
THE  COURT  DETERMINES  THAT  THE   APPLICANT   HAS   SUBSTANTIALLY 
PREVAILED, 
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(C)  WHEKEVEB  THE  COUBT  ORDERS  THE  PRODUCTION  OP  ANY  459 
RECORDS  IMPROPERLY  WITHHELD  FROH  THE  APPLICANT,  AND  IN  460 
ADDITION,  FINDS  THAT  THE  CUSTODIAN  ACTED  ARBITRARILY  OR  461 
CAPRICIOUSLY   IN   WITHHOLDING   THE   PUBLIC  RECORD,  THE  COURT 

SHALL  FORWARD   A   CERTIFIED   COPY   OF   ITS   FINDING   TO   THE  462 

APPOINTING    AUTHORITY    OF   THE   CUSTODIAN.    UPON   RECEIPT  463 

THEREOF,  THE  APPOINTING  AUTHORITY  SHALL,   AFTER   APPROPRIATE  464 
INVESTIGATION,  TAKE  SUCH  DISCIPLINARY  ACTION  AS  IS  WARRANTED 

UNDER  THE  CIRCOHSTANCES .  465 

(D)  Any  person  who  [willfully!  WILFULLY  and  knowingly  467 
violates  the  provisions  of  this  article  shall  be  guilty  of  a  468 
■isdemeanor  and,  upon  conviction  thereof,  shall  be  punished  469 
by  a   fine   not   to   exceed  [one  hundred  dollars  ($100.00)  ] 

$100. 

Article  -  Courts   and  Judicial  Proceedings  472 

5-nO.  475 

AN  ACTION  TO  ENFORCE  ANY  CRIMINAL   OR   CIVIL   LIABILITY  478 

CREATED   UNDER   SBCTICHS   1  THROUGH  5  OF  ARTICLE  76A  OF  THIS  479 

CODE  HAY  BE  BROUGHT  WITHIN  TWO  YEARS  FROH  THE  DATE  OH   WHICH  480 

THE  CAUSE  OF  ACTION  ARISES,  EICEPT  THAT  IF  THE  DEFENDANT  HAS  481 
MATERIALLY    AND   WILFULLY   HISREPRESENTED   ANY   INFORBATION 

REQUIRED  UNDER  THOSE  SECTIONS  TO  BE  DISCLOSED   TO   A   PERSON  482 

AND   THE   INFORMATION   SO   MISREPRESENTED  IS  MATERIAL  TO  THE  483 
ESTABLISHMENT  OF  LIABILITY  OF  THE  DEPENDANT   TO   THE   PERSON 

UNDER   THOSE  SECTIONS,  THE  ACTION  MAY  BE  BROUGHT  AT  ANY  TIME  484 

WITHIN  TWO  YEARS   AFTER   DISCOVERY   BY   THE   PERSON   OP   THE  485 
MISREPRESENTATION. 


SECTION   2,    AND   BE  IT  FURTHER  ENACTED,  That  i:his  Act       488 
shall  take  effect  July  1,  1978.  489 


Approved,  May  29,  1978 
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§  3.     'Record",  defined;    quality  of  paper  and  film;   microfilm  records 

The  word  "record"  in  this  chapter  shall  mean  any  written  or  printed  book  or  pa- 
per, or  any  photograph,  microphotograph,  map  or  plan.  All  written  or  printed  pub- 
lic records  shall  be  entered  or  recorded  on  paper  made  of  linen  rags  and  new  cotton 
clippings,  well  sized  with  animal  sizing  and  well  finished,  or  on  one  hundred  per 
cent  bond  paper  sized  with  animal  glue  or  gelatin,  and  preference  shall  be  given  to 
paper  of  American  manufacture  marked  in  water  line  with  the  name  of  the  manu- 
facturer. All  photographs,  microphotographs,  maps  and  plans  which  are  public 
records  shall  be  made  of  materials  approved  by  the  supervisor  of  records.  Public 
records  may  be  made  by  handwriting,  or  by  typewriting,  or  in  print,  or  by  the 
photographic  process,  or  by  the  microphotographic  process,  or  by  any  combination 
of  the  same.  When  the  photographic  or  microphotographic  process  is  used,  the 
recording  officer,  in  all  instances  where  the  photographic  print  or  microphotograplilc 
film  is  illegible  or  indistinct,  may  mal^e,  in  ndditiot^  to  said  photographic  or  micro- 
photographic  record,  a  typewritten  copy  of  the  instrument,  which  copy  shall  be  filed 
in  a  boolc  Icept  for  the  purpose.  In  every  such  instance  the  recording  officer  shall 
cause  cross  references  to  l>e  made  between  said  photographic  or  microphotographic 
record  and  said  typewritten  record.  If  in  the  judgment  of  the  recording  officer 
an  instrument  offered  for  record  is  so  illegible  that  a  photographic  or  microphoto- 
graphic record  thereof  would  not  be  sufficiently  legible,  he  may,  in  addition  to 
the  making  of  such  record,  retain  the  original  in  his  custody,  in  which  case  a  photo- 
graphic or  other  attested  copy  thereof  shall  be  given  to  the  person  offering  the  same 
for  record,  or  to  such  person  as  he  may  designate. 
Amended  by  St.l975,  c.  282. 

§  10.  Public  inspection  of  records;  fee  for  copy;  search  expense;  re- 
quest, compliance;  mandamus;  presumption  and  burden  of 
proof 

(a)  Every  person  having  custody  of  any  public  records,  as  d<>f1ned  in  dauae 
twenty-sixth  of  section  seven  of  chapter  four,  shall,  at  reasonable  dmes  and  with- 
out unreasonable  delay,  permit  them  to  be  Inspected  and  examined  by  any  person, 
under  his  supervision,  and  shall  furnish  one  copy  thereof  on  payment  of  a  reasonable 
fee.  Every  person  for  whom  a  search  of  public  records  is  made  shall,  at  the  direction 
of  the  person  having  custody  of  such  records,  pay  the  actual  expense  of  such  search. 

(6)  A  custodian  of  a  public  record  shall,  within  twenty  days  foUowing  receipt  of  a 
request  for  inspection  or  copy  of  a  public  record,  comply  with  such  request  Such 
request  may  be  delivered  in  hand  to  the  office  of  the  custodian  or  mailed  via  first 
class  mail,  registered,  return  receipt  requested.  If  the  custodian  refuses  or  fails  to 
comply  vrith  such  request  as  hereinafter  provided,  the  supreme  judicial  or  superior 
court  shall  have  jurisdiction  in  mandamus,  pursuant  to  section  five  of  chapter  two 
hundred  and  forty-nine,  to  order  compliance  with  the  request  made  under  this  sec- 
tion. 

(c)  In  any  court  proceeding  pursuant  to  paragraph  (6)  there  shall  be  a  presump- 
tion that  the  record  sought  is  public,  and  the  burden  shall  be  upon  the  custodian  to 
prove  with  specificity  the  exemption  which  applies. 
Amended  by  St  1973,  c  1050,  S  3. 

§  16.    Surrender  of  church  records;  jurisdiction  of  superior  court 

If  a  church,  parish,  religious  society,  monthly  meeting  of  the  people  called  Friends 
or  Quakers,  or  any  similar  body  of  persons  who  have  associated  themselves  to- 
gether for  holding  religious  meetings,  shall  cease  for  the  term  of  two  years  to  hold 
such  meetings,  the  persons  having  the  care  of  any  records  or  registries  of  such 
body,  or  of  any  officers  thereof,  shall  deliver  all  such  records,  except  records  es- 
sential to  the  control  of  any  property  or  trust  funds  belonging  to  such  body,  to  the 
custodian  of  a  depository  provided  by  the  state  organization  of  the  particular  de- 
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nomination  or  to  the  clerk  of  the  city  or  town  where  such  body  is  situated  and 
such  clerk  may  certify  copies  therof  upon  the  payment  of  the  fee  as  provided  by 
clause  (2a)  of  section  thirty-four  of  chapter  two  hundred  and  sixty-two.  If  any 
such  body,  the  records  or  registries  of  which,  or  of  any  officers  of  which,  hare  been 
so  delivered,  shall  resume  meeting*,  under  its  former  name  or  shall  be  legaUy  In- 
corporated, either  alone  or  with  a  similar  bo<ly.  the  clerk  of  such  city  or  town  or  the 
custodian  of  said  depository  shall,  uikhi  written  demand  by  a  person  duly  authorised, 
deliver  such  records  or  registries  to  him  if  he  shaU  in  writing  certify  that  to  the  best 
hL  'JT^n^  ''"^  ^'i!^  '^^^  °^^"""^  ^'^  ^  »*  continu^  or  such  Incorporation 
eSoro^  thi7^U^"  '^^^  superior  court  shall  have  JuriwUctlon  in  equity  to 

Amended  by  Stl970.  c  30. 
§  17 A.    Public  assistance  records;   public  inspection;    destruction 

The  records  of  the  department  of  public  welfare  relative  to  all  public  assistance, 
and  the  records  of  the  commission  for  the  blind  relative  to  aid  to  the  blind,  shall  be 
public  records ;  provided  that  they  shall  be  open  to  inspecUon  only  by  public  officials 
of  the  commonwealth,  which  term  sliall  include  members  of  the  general  court,  repre- 
sentatives of  the  federal  government  and  tEbse  responsible  for  the  preparation  of  an- 
nual budgets  for  such  public  assistance,  the  making  or  recommendations  relative 
to  such  budgets,  or  the  approval  or  authorization  of  payments  for  such  assistance, 
or  for  any  purposes  directly  coune<."ted  with  the  administration  of  such  public  as- 
sistance: and  provided,  further,  that  Information  relative  to  the  record  of  an  ap- 
plicant for  public  assistance  or  a  recipient  thereof  may  be  disclosed  to  him  or  his 
duly  authorized  agent  The  comm»)nwealth  sliall  destroy  public  assistance  records 
ten  years  after  the  discontinuance  of  aid  granted  under  the  provisions  of  chapters 
sixty-nine,  one  hundred  and  seventeen,  one  hundred  and  eighteen,  one  hundred  and 
eighteen  A,  one  hundred  and  elghte<n  D  and  one  hundred  and  nineteen,  in  such  man- 
ner as  the  commissioner  or  director  may  prescribe. 
Amended  by  8tl968.  c.  885,  §  27. 

§  17C.     Failure  to  maintain  public  records  of  meetings;   orders  to  main- 
tain 

Upon  proof  of  failure  of  a  governmental  body  as  defined  in  section  eleven  A  of 
chapter  thirty  A,  section  nine  F  of  chapter  thirty-four  and  section  twenty-three  A 
of  chapter  thirty-nine,  or  by  any  m<imber  or  officer  thereof  to  carry  out  any  of  the 
provisions  prescribed  by  this  chapter  for  maintaining  public  records,  a  Justice  of 
the  supreme  Judicial  or  the  superior  court  sitting  within  ai:d  for  the  county  In 
which  such  governmental  body  actH  or.  In  the  case  of  a  governmental  body  of  the 
commonwealth,  sitting  within  and  Jor  any  county,  shall  Usue  an  appropriate  order 
ro<|ulrlng  such  governmental  body  or  member  or  officer  thereof  to  carry  out  the 
provlHlons  of  this  chapter.  Such  oider  may  be  sought  by  petition  of  three  or  more 
registered  voters,  by  the  attorney  general,  or  by  the  district  attorney  for  the  district 
in  which  the  governmental  Ixxly  acts.     The  order  of  notice  on  the  petition  .shnll 

be  returnable  no  Inter  than  ten  days  after  the  filing  thereof  and  the  petition  shall 
be  heard  and  determined  on  the  return  day  or  on  such  day  thereafter  as  the  court 
shall  fix.  having  regard  to  the  speediest  possible  determination  of  the  cause  con- 
sistent with  the  rights  of  the  parties;  provided,  however,  that  orders  with  respect 
to  any  of  the  matters  referred  to  In  this  section  may  be  Issued  at  any  time  on  or 
after  the  filing  of  the  petition  without  notice  when  such  order  is  necessary  to  ful- 
fill the  purposes  of  this  section.  In  the  hearing  of  any  such  petition  the  burden 
shall  be  on  the  respondent  to  show  by  a  preponderance  of  the  evidence  that  the 
actions  complained  of  In  such  petition  were  In  accordance  with  and  authorized  by 
section  eleven  B  of  chapter  thirty,  by  section  nine  O  of  chapter  thirty-four  or  by 
section  twenty-three  B.  All  processes  may  be  Issued  from  the  clerk's  office  in  the 
county  In  which  the  action  Is  brought  and.  except  as  aforesaid,  shall  be  returnable 
as  the  court  orders. 

Any  such  order  may  also,  when  appropriate,  require  the  records  of  any  such  meet- 
ing of  a  governmental  body  to  be  made  a  public  record  unless  it  shall  have  been 
determined  by  such  Justice  that  the  maintenance  of  secrecy  with  respect  to  such 
records  Is  authorized  by  section  eleven  B  of  chapter  thirty,  by  section  nine  0  of 
chapter  thirty-four  or  by  section  twenty-three  B.  The  remedy  created  hereby  Is  not 
exclusive,  but  shall  be  In  addition  co  every  other  available  remedy. 
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750.492     inspection  and  use  of  pubiic  records 

Sec.  492.  •  ♦  •  Any  officer  having  the  custody  of  any  county,  city  or  town- 
ship records  in  this  state  who  sl»all  when  requested  fail  or  neglect  to  furnish  proper 
and  reasonable  facilities  for  the  inspection  and  examination  of  the  records 
and  files  in  his  office  and  for  making  memoranda  of  transcripts  therefrom  during 
the  usual  business  hours,  which  shall  not  be  less  than  4  hours  per  day,  to  any 
person  having  occasion  to  make  examination  of  them  for  any  lawful  purpose  shall 
be  guilty  of  a  misdemeanor,  punishable  by  imprisonment  in  the  county  jail  not  more 
than  1  year,  or  by  a  fine  of  not  more  than  $500.00.  The  custodian  of  said  records 
and  files  may  make  such  reasonable  rules  •  ♦  ♦  with  reference  to  the  inspec- 
tion and  examination  of  them  as  shall  be  necessary  for  the  protection  of  said 
records  and  files,  and  to  prevent  interference  w.'th  the  regular  discharge  of  the 
duties  of  such  officer.  The  officer  shall  prohibit  the  use  of  pen  and  ink  in  making 
copies  or  notes  of  records  and  files  in  his  office.  No  books,  records  and  files  shall 
be  removed  from  the  office  of  the  custodian  thereof,  *  •  •  except  by  the 
order  of  the  judge  of  any  court  of  comj)etent  jurisdiction,  or  in  response  to  a 
subpoena  duces  tecum  issued  therefrom,  or  for  audit  purposes  conducted  pursuant 
to  Act  No.  71  of  the  Public  Acts  of  1919.  as  amended,  being  sections  21.41  to  •Jl.'53 
of  the  Compiled  Laws  of  1948.  Act  No.  52  of  the  Public  Acts  of  1929,  being  sec- 
tions 14.141  to  14.145  of  the  Compiled  Laws  of  1948  or  Act  No.  2  of  the  Public 
Acts  of  1968,  being  sections  141.421  to  141.433  of  the  Compiled  I^ws  of  1948  with 
the  permission  of  the  official  having  custody  of  the  records  if  the  official  is  given 
a  receipt  listing  the  records  being  removed. 
Amended  by  P.A.1970,  No.  109,  §  1,  Imd.  Fff.  July  23. 
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15.17      Official  records 

Subdivision  1.  Must  be  kept.  All  officers  and  agencies  of  the 
state,  and  all  officers  and  agencies  of  the  counties,  cities,  villages, 
and  towns,  shall  make  and  keep  all  records  necessary  to  a  full  and 
accurate  knowledge  of  their  official  activities.  All  such  public 
records  shall  be  made  on  paper  of  durable  quality  and  with  the  use 
of  ink,  carbon  papers,  and  typewriter  ribbons  of  such  quality  as 
to  insure  permanent  records.  Every  public  officer,  and  every 
county  officer  with  the  approval  of  the  county  board,  is  empow- 
ered to  record  or  copy  public  records  by  any  photographic,  photo- 
static, microphotographic,  or  microfilming  device,  approved  by 
the  Minnesota  historical  society,  which  clearly  and  accurately 
records  or  copies  them,  and  such  public  officer  or  such  county 
officer  may  make  and  order  that  such  photographs,  photostats, 
microphotographs,  microfilms,  or  other  reproductions,  be  substi- 
tuted for  the  originals  thereof,  and  may  direct  the  destruction  or 
sale  for  salvage  or  other  disposition  of  the  originals  from  which 
the  same  were  made.  Any  such  photographs,  photostats,  micro- 
photographs,  microfilms,  or  other  reproductions  so  made  shall  for 
all  purposes  be  deemed  the  original  recording  of  such  papers, 
books,  documents  and  records  so  reproduced  when  so  ordered  by 
any  officer  with  the  approval  of  the  county  board,  and  shall  be 
admissible  as  evidence  in  all  courts  and  proceedings  of  every  kind. 
A  facsimile  or  exemplified  or  certified  copy  of  any  such  photo- 
graph, photostat,  microphotograph,  microfilm,  or  other  reproduc- 
tion, or  any  enlargement  or  reduction  thereof,  shall  have  the  same 
effect  and  weight  as  evidence  as  would  a  certified  or  exemplified 
copy  of  the  original. 


Subd.  4.  Accessible  to  public.  Every  custodian  of  public  records  shall  keep 
them  in  such  arrangement  and  condition  as  to  make  them  easily  accessible 
for  convenient  use.  Photographic,  photostatic,  microphotographic,  or  micro- 
filmed records  shall  be  considered  as  accessible  for  convenient  use  regardless 
of  the  size  of  such  records.  Except  as  otherwise  expressly  provided  by  law, 
he  shall  permit  all  public  records  in  his  custody  to  be  inspected,  examined, 
abstracted,  or  copied  at  reasonable  times  and  under  his  supervision  and  regu- 
lation by  any  person ;  and  he  shall,  upon  the  demand  of  any  person,  furnish 
certified  copies  thereof  on  payment  in  advance  of  fees  not  to  exceed  the  fees 
prescriljed  by  law.  Full  convenience  and  comprehensive  accessibility  shall  be 
allowed  to  researchers  Including  historians,  genealogists  and  other  scholars  to 
carry  out  extensive  research  and  complete  copying  of  all  public  records  except 
as  otherwise  expressly  provided  by  law. 
Amended  by  Laws  1973,  c.  422.  f  1. 
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§  89-5-25.     How  instrument  recorded  and  book  indexed— 
records  public— copies. 

(1)  It  shall  be  the  duty  of  the  clerk  of  the  chancery  court  to 
whom  any  written  instrument  is  delivered  to  be  recorded,  and 
which  is  properly  recordable  in  his  county,  to  record  the  same 
without  delay  in  a  well  bound  book  of  good  paper,  to  be  provided 

by  him  for  that  purpose,  together  with  the  acknowledgments  of 
proofs  and  the  certificates  thereof,  and  also  the  plats  of  surveys, 
schedules,  and  other  papers  thereto  annexed,  by  entering  them 
word  for  word  in  a  fair  handwriting,  or  typewriting,  or  by  filling 
up  printed  forms,  or  by  recording  by  photostat  machine  or  other 
equally  permanent  photographic  process,  and  entering  at  the 
margin  or  foot  of  the  page  the  hour  and  minute,  the  day  of  the 
month,  and  the  year  when  the  instrument  was  delivered  to  him  for 
record,  and  when  recorded.  He  shall  also  careftilly  preserve  all 
instruments  of  writing,  which  are  properly  acknowledged  and 
delivered  to  him  to  be  recorded,  and  after  recording  deliver  them 
to  the  party  entitled  thereto  on  demand.  He  shall  also  put  a 
complete  alphabetical  index,  both  direct  and  reverse,  to  each 
book,  except  as  provided  in  subsection  (2),  herein;  and  every 
person  shall  have  access,  at  proper  times,  to  such  books,  and  be* 
entided  to  transcripts  from  the  same  on  paying  the  lawful  fees.  He 
shall  record  the  deeds  and  other  instruments  in  the  order  of  time 
in  which  they  are  filed  for  record  as  far  as  practicable. 

(2)  In  counties  having  a  population  in  excess  of  119,000  with  an 
assessed  valuation  of  all  taxable  property  therein  in  excess  of 
$63,000,000.00,  and  having  two  cities  wholly  located  therein,  each 
with  a  population  in  excess  of  30,000  persons  according  to  the 
preceding  Federal  Census,  wherein  the  clerk  of  the  chancery  court 
has  a  well  kept  general  index,  both  direct  and  reverse,  for  each 
kind  or  class  of  record  books  as  required  by  section  89-5-33,  the 
board  of  supervisors  may,  by  order  spread  upon  its  minutes, 
authorize  the  clerk  of  the  chancery  court  to  omit  putting  such 
index  in  each  separate  book  of  the  records  to  which  such  general 
index  is  kept. 

(3)  This  section  shall  not  be  construed  to  authorize  and  em- 
power the  boards  of  supervisors  to  purchase  any  photostat  ma- 
chines or  other  equally  permanent  photographic  processes. 
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109.180.      Pobfio  records  open  to  iupedioii— refusal  to  per- 
mit inspectkui,  penalty 

Except  as  otherwise  provided  by  law,  all  state,  county  and 
municipal  records  kept  pursuant  to  statute  or  ordinance  shall 
at  all  reasonable  times  be  open  for  a  personal  inspection  by  any 
citizen  of  Missouri,  and  those  in  chargre  of  the  records  shall 
not  refuse  the  privilege  to  any  citizen.  Any  official  who  vio- 
lates the  provisions  of  this  section  shall  be  subject  to  removal 
or  impeachment  and  in  addition  shall  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be  punished  by  a  fine 
not  exceeding  one  hundred  dollars,  or  by  confinement  in  the  coun- 
ty jail  not  exceeding  ninety  days,  or  by  both  the  fine  and  the 
confinement.    (L.1961  p.  648  §  1) 

1 09. 1 90.      Rig^t  oi  person  to  photograph  pnbUc  records — ^reg- 
ulations 

In  all  cases  where  the  public  or  any  person  interested  has  a 
right  to  inspect  or  take  extracts  or  make  copies  from  any  public 
records,  instruments  or  documents,  any  person  has  the  right  of 
access  to  the  records,  documents  or  instnmients  for  the  purpose 
of  making  photographs  of  them  while  in  the  possession,  custody 
and  control  of  the  lawful  custodian  thereof  or  his  authorized 
deputy.  The  work  shall  be  done  under  the  supervision  of  the 
lawful  custodian  of  the  records  who  may  adopt  and  enforce  rea- 
sonable rules  governing  the  work.  The  work  shall,  where  pos- 
sible, be  done  in  the  room  where  the  records,  documents  or  in- 
struments are  by  law  kept,  but  if  that  is  imjxwsible  or  imprac- 
ticable, the  work  shall  be  done  in  another  room  or  place  as  nearly 
adjacent  to  the  place  of  custody  as  possible  to  be  determined  by 
the  custodian  of  the  records.  While  the  work  authorized  herein 
is  in  progress,  the  lawful  custodian  of  the  records  may  charge 
the  person  desiring  to  make  the  photographs  a  reasonable  rate 
for  his  services  or  for  the  services  of  a  deputy  to  supervise  the 
work  and  for  the  use  of  the  room  or  place  where  the  work  is 
done.    (L.1961  p.  548  §  2) 
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93-1001-2.     (10540)  Public  writings  defined.  Public  writings  are: 

1.  The  written  acts  or  records  of  the  acta  of  the  sovereign  anthority, 
of  oflScial  bodies  and  tribunals,  and  of  public  oflBcers,  legislative,  judicial, 
and  executive,  whether  of  this  state,  of  the  United  States,  of  a  sister  state, 
or  of  a  foreign  country ; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

93-1001-4.  (10542)  Every  citizen  entitled  to  inspect  and  copy  pnblio 
writings.  Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public 
writings  of  this  state,  except  as  otherwise  expressly  provided  by  statute. 

93-1001-6.  (10543)  Public  officer  bound  to  give  copies.  Every  public 
oflBcer  having  the  custody  of  a  public  writing,  which  a  citizen  has  a  right  to 
inspect,  is  bound  to  give  him,  on  demand,  a  certified  coi>y  of  it,  on  payment 
of  the  legal  fees  therefor,  and  such  copy  is  admissible  as  evidence  in  like 
eases  and  with  like  effect  as  the  original  writing. 
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84-712.  Public  records;  ix—  •xamination;  memorandum  and  ab- 
ilractt.  Except  as  otherwise  expressly  provided  by  statute,  all  citi- 
zens of  this  state,  and  all  other  persons  interested  in  the  examination 
of  the  public  records,  are  hereby  fully  empowered  and  authorized 
to  examine  the  same,  and  to  make  memoranda  and  abstracts  there- 
from, all  free  of  charge,  during  the  hours  the  respective  offices  may 
be  kept  open  for  the  ordinary  transaction  of  business. 

84-712J)l.  Public  r«»rds;  ri^  of  diisMia;  full  accMS.  Sections 
84-712  to  84-712.03  shall  be  liberally  construed  whenever  any  state, 
county  or  political  subdivision  iiscal  records,  audit,  warrant,  voucher, 
invoice,  purchase  order,  requisition,  payroll,  check,  receipt  or  other 
record  of  receipt,  cash  or  expendit\ire  involving  public  fimds  is  in- 
volved in  order  that  the  citizens  of  thifi  state  shall  have  full  rights  to 
know  of,  and  have  full  access  to  information  on  the  public  finances 
of  the  government  and  the  public  bodies  and  entities  created  to 
serve  them. 

Source:    Laws  1961,  c.  454,  §  2,  p.  1383. 

84-7124)2.  Public  records;  rlahnantm  boforo  fodoral  reterans  agen- 
cIm;  cortiftod  copies  free  of  charge.  When  it  shall  be  requested  by 
any  claimant  before  the  United  States  Veterans'  Bureau  or  any 
claimant  before  the  United  States  Bureau  of  Pensions,  his  or  her 
agent  or  attorney,  that  certified  copies  of  any  public  record  be  fur- 
nished for  the  proper  and  effective  presentation  of  any  such  claim 
in  such  bureau,  the  officer  in  charge  of  such  public  records  shall 
furnish  or  cause  to  be  furnished  such  claimant,  his  or  her  agent  or 
attorney,  a  certified  copy  thereof  free  of  charge. 

84-712.03.  Public  records;  denial  of  rights;  remedies;  Tiolation; 
penalties.  Any  person  denied  any  rights  granted  by  sections  84-712 
to  84-712.03  may  file  for  speedy  relief  by  a  writ  of  mandamus  in  the 
district  court  within  whose  jurisdiction  the  state,  county  or  political 
subdivision  officer  who  has  custody  of  said  public  record  can  be 
served.  Any  official  who  shall  violate  the  provisions  of  sections 
84-712  to  84-712.03  shall  be  subject  to  removal  or  impeachment  and 
in  addition  shall  be  deemed  guilty  of  a  misdemeanor  and  shall,  upon 
conviction  thereof,  be  fined  not  exceeding  one  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  not  exceeding  three  months. 
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IN  GENERAL 

239.010     Public  books,  records  oen  to  inspection;  penalty. 

1.  All  public  books  and  public  records  of  state,  county,  city,  district, 
governmental  subdivision  and  quasi-municipal  corporation  officers  and 
offices  of  this  state  (and  all  departments  thereof),  the  contents  of  which 
are  not  otherwise  declared  by  law  to  be  confidential,  shall  be  open  at  all 
times  during  office  hours  to  inspection  by  any  person,  and  the  same  may 
be  fully  copied  or  an  abstract  or  memorandum  prepared  therefrom,  and 
any  copies,  abstracts  or  memoranda  taken  therefrom  may  be  utilized 
to  supply  the  general  public  with  copies,  abstracts  or  memoranda  of 
the  records  or  in  any  other  way  in  which  the  same  may  be  used  to  the 
advantage  of  the  owner  thereof  or  of  the  general  public. 

2.  Any  officer  having  the  custody  of  any  of  the  public  books  and 
public  records  described  in  subsection  1  who  refuses  any  person  the 
right  to  inspect  such  books  and  records  as  provided  in  subsection  1  is 
guilty  of  a  misdemeanor. 

[1:149:1911;  RL  §  3232;  NCL  §  5620]— (NRS  A  1963,  26;  1965, 
69) 

239.015  Removal,  transfer,  storage  of  records  auti>orized  when  nec- 
essary; copies  to  be  provided. 

1 .  A  custodian  of  records  may  remove  books  of  records,  maps,  charts, 
surveys  and  other  papers  for  storage  in  an  appropriate  facility  if  he 
believes  that  the  removal  of  such  records  is  necessary  for  their  protection 
or  permanent  preservation,  or  he  may  arrange  for  their  transfer  to  another 
location  for  duplication  or  reproduction. 

2.  If  a  county  recorder  receives  a  request  for  a  particular  item  which 
has  been  stored  pursuant  to  subsection  1,  he  shall  produce  a  microfilmed 
copy  of  such  item  or  the  original  within  3  working  days. 

(.AddedtoNRSby  1975,  748) 

239.020  Certified  copies  of  poblic  records  to  be  provided  vyithout 
charge  to  Veterans'  Administration.  Whenever  a  copy  of  any  public 
record  is  required  by  the  Veterans'  Administration  to  be  used  in  deter- 
mining the  eligibility  of  any  person  to  participate  in  benefits  made  avail- 
able by  the  Veterans'  Administration,  the  official  charged  with  the 
custody  of  such  public  record  shall,  without  charge,  provide  the  applicant 
for  the  benefit  or  any  person  acting  on  his  behalf  or  the  representative  of 
the  Veterans'  Administration  with  a  certified  copy  or  copies  of  such 
records. 

[1:30:1947;  1943  NCL  §  6879.15] 

239.030  Furnishing  of  certified  copies  of  public  records.  Every-  offi- 
cer having  custody  of  public  records,  the  contents  of  which  are  not 

declared  by  law  to  be  confidential,  shall  furnish  copies  certified  to  be  cor- 
rect to  any  person  who  requests  them  and  pays  or  tenders  such  fees  as 
may  be  prescribed  for  the  service  of  copying  and  certifying. 
[1:73:1909;  RL  §  2045;  NCL  §  2976]— (NRS  A  1973,  353) 
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91-A:4  Minutes  and  Records  Available  for  Public  Inspection.  Every 
citizen  during  the  regular  or  business  hours  of  all  such  bodies  or  agencies, 
and  on  the  regular  business  premises  of  such  bodies  or  agencies,  has  the 
right  to  inspect  all  public  records,  including  minutes  of  meetings  of  the 
bodies  or  agencies,  and  to  make  memoranda  abstracts,  photographic  or 
photostatic  copies,  of  the  records  or  minutes  so  inspected,  except  as  other- 
wise prohibited  by  statute  or  section  5  of  this  chapter. 
Source.    1967,  251:1,  eff,  Aug.  26,  1967. 

91-A:5  Exemptions.  The  records  of  the  following  bodies  are  ex- 
empted from  the  provisions  of  this  chapter : 

I.  Grand  and  petit  juries. 

n.  Parole  and  pardon  boards. 

ni.  Personal  school  records  of  pupils. 

rv.  Records  pertaining  to  internal  personnel  practices,  confidential,  com- 
mercial, or  financial  information,  personnel,  medical,  welfare,  and  other 
files  whose  disclosure  would  constitute  invasion  of  privacy. 

Source.     1967,  251:1,  eff.  Aug.  26,  1967. 

91-A:  7  Violation.  Any  person  aggrieved  by  a  violation  of  this  chap- 
ter may  petition  the  superior  court  for  injunctive  relief.  The  courts  shall 
give  proceedings  under  this  chapter  priority  on  the  court  calendar. 

Source.     1967,  251:1,  eff.  Aug.  26,  1967. 

91-A:  8  [New]  Remedies.  Any  body  or  agency  which,  in  violation 
of  the  provisions  of  this  chapter,  refuses  to  provide  a  public  document  or 
refuses  access  to  a  public  proceeding,  to  a  person  who  reasonably  re- 
quests the  same,  shall  be  liable  for  reasonable  attorney's  fees  and  costs 
incurred  in  making  the  information  available  or  the  proceeding  open  to 
the  public  provided  the  court  renders  final  judgment  in  Tavor  of  such 
request. 

Source.     1973,  113: 1,  eff.  July  7,  1973. 
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47:IA-I.    L^Mntlve  1liili«s 

The  Legialature  finds  mnd  dednres  It  to  be  the  pabUc  poUcy  of  this  State 
that  public  records  shaU  be  readily  acceaslMe  for  examination  by  the  citizens 
of  this  State,  with  certain  exceptions,  for  the  protection  of  the  public  interest 
IU963.  a  73,  5  1. 
47:IA-2.    Pttbllo  reeords;   right  of  Intpeetioa;   copies;   feeh  ' 

Except  as  otherwise  proTlded  in  this  act  or  by  any  other  statute,  reso- 
lution of  either  or  both  booses  of  the  Legislature,  executive  order  of  the 
Governor,  rule  of  court,  any  Federal  law,  rei^ulation  or  order,  or  by  any  regu- 
lation promulgated  under  the  authority  of  any  statute  or  executive  order  of 
the  Governor,  all  records  which  are  required  by  law  to  be  made,  maintained 
or  kept  on  file  by  any  board,  body,  agency,  department,  commission  or  official 
of  the  State  or  of  any  political  subdivision  tliereof  or  by  any  public  board, 
body,  commission  or  aotiiorlty  created  pursuant  to  law  by  the  State  or  any 
of  its  political  subdivisions,  or  by  any  official  acting  for  or  on  behalf  there- 
of (each  of  which  Is  hereinafter  referred  to  as  the  "custodian"  thereof)  shall, 
for  tile  purposes  of  this  act,  be  deemed  to  be  puUlc  records.  Every  citizen 
of  this  State,  during  the  regular  business  hours  maintained  by  the  custodian 
of  any  such  records,  shall  have  tlie  right  to  inspect  such  records.    Every  citizen 

of  this  State  shall  also  have  the  right,  during  such  regular  business  hours 
and  under  the  supervision  of  a  r^resentative  of  the  custodian,  to  copy  such 
records  by  hand,  and  shall  also  have  the  right  to  purchase  copies  of  such 
records.  Copies  of  records  shall  be  made  available  upon  the  payment  of 
such  price  as  shall  be  established  by  law.  If  a  price  has  not  been  estab- 
lished by  law  for  copies  of  any  records,  the  custodian  of  such  records  shall 
make  and  sui^ly  copies  of  such  records  upon  the  payment  of  the  following 
fees  which  shall  be  based  upon  the  total  number  of  pages  or  parts  thereof 
to  be  purchased  without  regard  to  the  number  of  records  being  copied: 

First  page  to  tenth  page : ...     $0.50  per  page, 

EleventJ^  page  to  twentieth  page 0.25  per  page. 

All  pages  over  20 0.10  per  page, 

If  the  custodian  of  any  such  records  shall  find  that  there  Is  no  risk  of  dam- 
age or  mutilation  of  such  records  and  that  it  would  not  be  Incompatible  with 
the  economic  and  efficient  operation  of  the  office  and  the  transaction  of  pub- 
lic business  therein,  he  may  permit  any  dtlzen  who  Is  seeking  to  copy  more 
than  100  pages  of  records  to  use  his  own  photographic  iM*ocess,  approved  by 
the  custodian,  upon  the  payment  of  a  reasonable  fee,  considering  the  equip- 
ment and  the  time  Involved,  to  be  fixed  by  the  custodian  of  not  less  than  $5.00 
or  more  than  $25.00  per  day.    L.1963,  c.  73,  S  2. 
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47:lA-3.     Records  of  Investigations  in  progress 

Notwithstanding  the  provisions  of  this  act,  where  it  shall  appear  that  the 
record  or  records  which  are  sought  to  be  examined  shall  pertain  to  an  in- 
vestigation in  progress  by  any  snch  body,  agency,  commission,  board,  authority 
or  (^dal,  the  right  of  examination  herein  provided  for  may  be  denied  if 
the  inspection,  c<^ying  or  publication  of  such  record  or  records  shall  be 
inimical  to  the  public  interest;  provided,  however,  that  this  provision  shall 
not  be  construed  to  prohibit  any  such  body,  agency,  commission,  board,  au- 
thority or  official  from  opening  such  record  or  records  for  public  examination 
if  not  otherwise  prohibited  by  law.    L.1963,  c  73,  S  3. 

47:lA-4.    Proceedings  to  enforce  right  to  Inspect  or  oopy 

Any  such  citizen  of  this  State  who  has  been  or  shall  have  been  denied  for' 
any  reason  the  right  to  inspect,  copy  or  obtain  a  copy  of  any  such  record 
as  provided  in  this  act  may  apply  ta  the  Superior  CJonrt  of  New  Jersey  by  a 
proceeding  in  lieu  of  prerogative  writ  for  an  order  requiring  the  custodian 
of  the  record^  to  afford  inspection,  the  right  to  copy  or  to  obtain  a  copy  there- 
of, as  provided  in  this  act    L.1963,  c.  73,  {  4- 
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71-5-1.  Right  to  inspect  public  records — Exceptions. — Every  citizen 
of  this  state  has  a  right  to  inspect  any  public  records  of  this  state 
except : 

A.  records  pertaining  to  physical  or  mental  examinations  and  medi- 
cal treatment  of  persons  confined  to  any  institutions ; 

B.  letters  of  reference  concerning  employment,  licensing  or  permits ; 

C.  letters  or  memorandums  which  are  matters  of  opinion  in  per- 
sonnel files  or  students'  cumulative  files ;  and 

D.  as  otherwise  provided  by  law. 

71-5-2.    OfBcers  to  provide  opportunity  and  facilities  for  inspection. 

— All  officers  having  the  custody  of  any  state,  county,  school,  city  or 
town  records  in  this  state  shall  furnish  proper  and  reasonable  oppor- 
tunities for  the  inspection  and  examination  of  all  the  records  requested 
of  their  respective  oflBces  and  reasonable  facilities  for  making  memo- 
randa abstracts  therefrom,  during  the  usual  business  hours,  to  all 
persons  having  occasion  to  make  examination  of  them  for  any  lawful 
purpose. 

71-5-3.  Penalties  for  violation  of  act. — ^If  any  officer  having  the  cus- 
tody of  any  state,  county,  school,  city  or  town  records  in  this  state  shall 
refuse  to  any  citizen  of  this  state  the  right  to  inspect  any  public  records 
of  this  state,  as  provided  in  this  act  [71-5-1  to  71-5-3],  such  officer 
shall  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction  thereof,  be 
fined  not  less  than  two  hundred  and  fifty  dollars  ($250.00)  nor  more 
than  five  hundred  dollars  ($500.00),  or  be  sentenced  to  not  less  than 

sixty  (60)  days  nor  more  than  six  (6)  months  in  jail,  or  both  such 
line  and  imprisonment  for  each  separate  violation. 
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34-2-17.  Disclosnre  of  information. — ^A.  All  certificates,  applica- 
tions, records,  and  reports  made  for  the  purpose  of  this  act  [34-2-1  to 
34-2-25]  to,  and  directly  or  indirectly  identifying,  a  patient  or  former 
patient  or  an  individual  whose  involuntary  referral  for  mental  health 
care  has  been  sought  under  this  act  shall  be  kept  confidential  and  shall 
not  be  disclosed  by  any  person  except  in  so  far: 

(1)  as  the  individual  identified  or  his  legal  guardian,  if  any,  (or,  if 
he  is  a  minor,  his  parent  or  legal  guardian)  shall  consent ;  or 

(2)  as  disclosure  may  be  necessary  to  carry  out  any  of  the  pro#sioii8 
of  this  act ;  or 

(3)  as  a  court  may  direct  ux)on  its  determination  that  disclosure  is 
necessary  for  the  conduct  of  proceedings  before  it  and  that  failure  to 
make  such  disclosure  would  be  contrary  to  the  public  interest. 

B.  Nothing  in  this  section  shall  preclude  disclosure,  ux)on  proper 
inquiry,  of  information  contained  in  such  certificates,  applications,  rec- 
ords or  reports,  to  abstractors  in  connection  with  title  matters  relating 
to  title  in  real  property  in  which  the  patient  has  or  had  some  interest, 
or  lawyers,  or  information  as  to  his  current  medical  condition  to  any 
members  of  the  family  of  a  patient  or  to  his  relatives  or  friends. 

C.  Any  person  violating  any  provision  of  this  section  shall  be  guilty 
of  a  misdemeanor  and  subject  to  a  fine  of  not  more  than  five  hundred 
dollars  ($500)  and  imprisonment  for  not  more  than  one  [1]  year. 

5-6-23.  Formation  of  public  policy. — ^A.  The  formation  of  public 
policy  or  the  conduct  of  business  by  vote  shall  not  be  conducted  in  secret. 

B.  All  meetings  of  a  quorum  of  members  of  any  board,  commission 
or  other  policy-making  body  of  any  state  agency,  or  any  agency  or 
authority  of  any  county,  municipality,  district  or  any  political  subdi- 
vision held  for  the  purpose  of  formulating  public  policy,  discnsaing  pub- 
lic business  or  for  the  purpose  of  taking  any  action  within  the  au- 
thority of  or  the  delegated  authority  of  such  board,  commission  or 
other  policy-making  body,  are  declared  to  be  public  meetings  open  to 
the  public  at  all  times,  except  as  otherwise  provided  in  the  constitution 
or  the  provisions  of  this  act  [5-6-23  to  5-6-26] . 

C.  Any  such  meetings  at  which  the  discussion  or  adoption  of  any 
proposed  resolution,  rule,  regulation  or  formal  action  occurs,  and  at 
which  a  majority  or  quorum  of  the  body  is  in  attendance,  shall  be  held 
only  after  reasonable  notice  to  the  public.  The  affected  body  shall  de- 
termine at  least  annually  in  a  public  meeting  what  notice  shall  be 
reasonable  when  appUed  to  such  body. 

D.  Such  minutes  as  may  reasonably  be  required  by  the  board,  com- 
mission or  other  policy-making  body  shall  be  recorded  and  be  open  to 
public  inspection.        ^ 

E.  The  provisions  of  this  section  shall  not  apply  to  adjudicatory  or 
personnel  matters  nor  to  meetings  pertaining  to  issuance,  suspension, 
renewal  or  revocation  of  a  license,  nor  meetings  of  grand  juries.  Noth- 
ing in  this  section  shall  be  construed  to  deny  or  permit  an  aggrieved 
person  the  right  to  demand  a  public  hearing. 
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ARTICLE  6~FREED0M  OF  INFORMATION  LAW  [NEW) 
Sec. 

84.  Legislative  declaration. 

85.  Short  title. 

86.  Definitions. 

87.  Access  to  ag«ncy  records. 

88.  Access  to  state  legislative  records. 

89.  General  provisions  relating  to  access  to  records;    certain  cases. 

90.  Severability. 

Former  Art.  6.    Renumbered  7. 

§  84.  Legislative  declaration 

The  lecfislature  hereby  finds  that  a  free  society  is  maintained  when 
j^overnment  is  responsive  and  responsible  to  the  public,  and  when  the 
public  is  aware  of  governmental  actions.  The  more  0{>en  a  government 
is  with  its  citizenry,  the  greater  the  understanding  and  participation  of 
the  public  in  goveniment. 

As  state  and  local  government  services  increase  and  public  problems  be- 
come more  sophisticated  and  complex  and  therefore  harder  to  solve,  and 
with  the  resultant  increase  in  revenues  and  expenditures,  it  is  incumbent 
upon  the  state  and  its  localities  to  extend  public  accountability  wherever 
and  whenever  feasible. 

The  people's  right  to  know  the  process  of  governmental  decision- 
making and  to  review  the  documents  and  statistics  leading  to  determina- 
tions is  basic  to  our  society.  Access  to  such  information  should  not  be 
thwarted  by  shrouding  it  with  the  cloak  of  secrecy  or  confidentiality. 

The  legislature  therefore  declares  that  government  is  the  public's  busi- 
ness and  that  the  public,  individually  and  collectively  and  represented  by 
a  free  press,  should  have  access  to  the  records  of  government  in  accord- 
ance with  the  provisions  of  this  article. 

Added  L.1977,  c.  933,  §  1. 

§  85.  Short  title 

This  article  shall  he  known  and  may  be  cited  as  the  "Freedom  of  In- 
formation Law." 
Added  L.1977,  c.  933.  ^  L 
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§  86.  DefiBitumi 

As  used  in  this  article,  unless  the  context  requires  otherwise: 

1.  "Judiciary"  means  the  courts  of  the  state,  including  any  municipal 
or  district  court,  whether  or  not  of  record. 

2.  "State  legislature"  means  the  legislature  of  the  state  of  Xew  York, 
including  any  committee^  subcommittee,  joint  committee,  select  commit- 
tee, or  commission  thereof. 

3.  "Agency"  means  any  state  or  municipal  department,  board,  bureau, 
division,  commission,  committee,  public  authority,  public  corporation, 
council,  office  or  other  governmental  entity  performing  a  governmental 
or  j)ro)>rietary  function  for  the  state  or  any  one  or  more  municipalities 
thert»of,  except  the  judiciary  or  the  state  legislature. 

4.  "Record"  means  any  information  kept,  held,  filed,  produced  or  re- 
pi-oduced  by,  with  or  for  an  agency  or  the  state  legislature,  in  any 
physical  form  whatsoever  including,  but  not  limited  to,  re|)oi*ts,  state- 
ments, examinations,  memoranda,  o})inions,  folders,  files,  books,  manuals, 
pamphlets,  forms,  papers,  designs,  drawings,  maps,  pbotoa,  letters,  micro- 
films, computer  ta|M»R  or  discs,  rules,   regulations  or  codes. 

Added  L.1977,c.  933,  §1. 

§  87.  Acceu  to  Hency  records 

1.  (a)  Within  .sixty  days  alter  the  effective  date  of  this  article,  the 
governing  body  of  each  public  cor|K)ration  shall  )>roiuul^ate  unilorin 
rules  and  regulations  for  all  agencies  in  such  |)ublic  cor)K)ration  pursuant 
to  such  general  rules  aiul  regulations  as  nmy  be  promulgated  by  the  com- 
mittee on  public  access  to  records  in  conformity  with  the  provisions  ol 
this  article,  pertaining  to  the  administration  of  this  article. 

(b)  Kach  agency  shall  promulgate  rules  and  regulations,  in  conlormity 
with  this  article  and  ap[>licable  rules  and  regulations  promulgated  j)ur- 
suant  to  the  provisions  ol"  paragraph  (a)  of  this  subdivision,  and  pur- 
suant to  s\ich  general  rules  and  regulations  as  may  be  ]>romulgated  by  the 
committee  pn  public  access  to  records  in  conformity  with  the  ]>rovisions 
of  this  article,  ])ertaining  to  the  availability  of  records  and  procedures 
to  be  followeil,  including,  but  not  limited  to: 

i.     the  times  and  places  such  records  are  available; 

ii.     the  persons  from  whom  such  records  may  be  obtained,  and 

iii.  the  fees  for  copies  of  records  which  shall  not  exceed  twenty-five 
cents  per  photocopy  not  in  excess  of  nine  inches  by  fourteen  inches,  or  the 
actual  cost  of  reproducing  any  other  record,  except  when  a  different 
fee  is  otherwise  prescribed  by  law. 

2.  Each  agency  shall,  in  accordance  with  its  published  rules,  make 
available  for  public  insp)ection  and  copying  all  records,  except  that  such 
agency  may  deny  access  to  records  or  portions  thereof  that: 

(a)  are  specifically  exempted  from  disclosure  by  state  or  federal  stat- 
ute; 

(b)  if  diaelosed  would  constitute  an  unwarranted  invaaion  of  personal 
privacy  under  the  provisions  of  subdivision  two  of  section  eighty-nine  of 
this  article; 

(c)  if  disclosed  would  impair  present  or  imminent  contract  awards  or 
collective  bargaining  negotiations; 

(d)  are  tra^de  secrets  or  are  maintained  for  the  regulation  of  commer- 
cial enterprise  which  if  disclosed  would  cause  substantial  injury  to  the 
competitive  position  of  the  subject  enterprise ; 

(e)  are  compiled  for  law  enforcement  purposes  and  which,  if  disclosed, 
would : 
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i.  interfere  with  law  enforcement  investi^tions  or  judicial  proceed- 
ing; 

li.  deprive  a  person  of  a  right  to  a  fair  trial  or  impartial  adjudica- 
tion ; 

iii.  identify  a  confidential  source  or  disclose  confidential  information 
relating  to  a  criminal  investigation ;  or 

iv.  reveal  criminal  investigative  techniques  or  procedures,  except  rou- 
tine techniques  and  procedures; 

(f )  if  disclosed  would  endanger  the  life  or  safety  of  any  person ; 

(g)  are  inter-agency  or  intra-agency  materials  which  are  not: 
L.     statistical  or  factual  tabulations  or  data ; 

ii.    instructions  to  staff  that  affect  the  public ;  or 
iii.     final  agency  policy  or  determinations ;  or 

(h)  are  examination  questions  or  answers  which  are  requested  prior 
to  the  final  administration  of  such  questions. 
3.     Each  agency  shall  maintain: 

(a)  a  record  of  the  final  vote  of  each  member  in  every  agency  pro- 
ceeding in  which  the  member  votes ; 

(b)  a  record  setting  forth  the  name,  public  office  address,  title  and 
salary  of  every  officer  or  employee  of  the  agency;    and 

(e)  a  reasonably  detailed  current  list  by  subject  matter,  of  all  records 
in  the  possession  of  the  agency,  whether  or  not  available  under  this 
artiele. 

Added  L.1977,  c.  933,  1 1. 

§  88.  Access  to  state  legislative  records 

1.  The  temporary  president  of  the  senate  and  the  speaker  of  the  as- 
sembly shall  promulgate  niles  and  regulations  for  their  respective  houses 
in  conformity  with  the  provisions  of  this  article,  pertaining  to  the  availa- 
biliry.  location  and  nature  of  records,  including,  but  not  limited  to: 

fa)   the  times  and  places  such  records  are  available; 

(b)  the  pei-sons  from  whom  such  records  may  be  obtained; 

(c)  the  fees  for  copies  of  such  records,  which  shall  not  exceed  twenty- 
five  cents  per  photocopy  not  in  excess  of  nine  inches  by  fourteen  inches, 
or  the  aernai  cost  of  reproducing  any  other  record,  except  when  a  dif- 
ferent fee  is  otherwise  prescribed  by  law, 

2.  The  sxate  legislature  shall,  in  accordance  with  its  published  rules, 
make  available  for  public  inspection  and  copying: 

(a)  bills  and  amendments  thereto,  fiscal  notes,  introducers'  bill 
memoranda,  resolutions  and  amendments  thereto,  and  index  records; 

(b)  messages  received  from  the  governor  or  the  other  house  of  the  leg- 
islature, and  home  rule  messages ; 

(c)  legislative  notification  of  the  proposed  adoption  of  rules  by  an 
agency: 

(d)  members'  code  of  ethics  statements; 

(e)  transcripts  or  minutes,  if  prepared,  and  journal  records  of  public 
sessions  including  meetings  of  committees  and  subcommittees  and  public 
hearings,  with  the  records  of  attendance  of  members  thereat  and  records 
of  any  votes  taken ; 

(i)  internal  or  external  audits  and  statistical  or  factual  tabulations 
01,  or  vrith  respect  to,  material  otherwise  available  for  public  inspection 
and  copying  pursuant  to  this  section  or  any  other  applicable  provision  of 
law; 

(g)  administrative  staff  manuals  and  instructions  to  staff  that  affect 
members  of  the  public ; 


404 


(h)  final  reports  and  formal  opinions  submitted  to  the  legislature; 

(i)  final  reports  or  recommendations  and  minority  or  dissenting  re- 
ports and  opinions  of  members  of  committees,  subcommittees,  or  com- 
missions of  the  legislature; 

(j)  any  other  files,  records,  papers  or  documents  required  by  law  to  be 
made  available  for  public  inspection  and  copying. 

3.  Each  house  shall  maintain  and  make  available  for  public  inspec- 
tion and  copying:  (a)  a  record  of  votes  of  each  member  in  every  session 
and  every  committee  and  subcommittee  meeting  in  which  the  member 
votes ; 

(b)  a  record  setting  forth  the  name,  public  office  address,  title,  and 
salary  of  every  officer  or  employee;   and 

(e)  a  cuiTent  list,  reasonably  detailed,  by  subject  matter  of  any  records 
required  to  be  made  available  for  public  inspection  and  copying  pursuant 
to  this  section. 
Added  LJ.977,  c.  933,  §  1. 

§  89.  General  proTisions  relatiag  to  access  to  records;  certain  cases 

The  provisions  of  this  section  apply  to  access  to  all  records,  except  as 
hereinafter  specified: 

1.  (a)  The  committee  on  public  access  to  records  is  continued  and 
shall  consist  of  the  lieutenant  governor  or  the  delegate  of  such  officer, 
the  secretary  of  state  or  the  delegate  of  such  officer,  whose  office  shall 
act  as  secretariat  for  the  committee,  the  commissioner  of  the  office  of 
general  sei^ces  or  the  delegate  of  such  officer,  the  director  of  the  budget 
or  the  delegate  of  such  officer,  and  six  other  persons,  none  of  whom  shall 
hold  any  other  state  or  local  public  office,  to  be  appointed  as  follows: 
four  by  the  governor,  at  least  two  of  whom  are  or  have  been  representa- 
tives of  the  news  media,  one  by  the  temporaiy  president  of  the  senate, 
an  I  one  by  the  speaker  of  the  assembly.  The  persons  appointed  by  the 
temporary  president  of  the  senate  and  the  speaker  of  the  assembly  shall 
be  appointed  to  serve,  respectively,  until  the  expiration  of  the  terms  of 
of-ice  of  the  temporary  president  and  the  speaker  to  which  the  tem- 
porary president  and  speaker  were  elected  The  four  persons  presently 
serving  by  appointment  of  the  governor  for  fixed  terms  shall  continue 
*^  serve  until  the  expiration  of  their  respective  terms.  Thereafter,  their 
respective  successors  shall  be  appointed  for  terms  of  four  years.  The 
committee  sbaii  hold  no  less  than  four  meetings  annually.  The  members 
of  the  committee  shall  be  entitled  to  reimbursement  for  actual  expenses 
incurred  in  the  discharge  of  their  duties. 

(fc)  The  committee  shall: 

L  furnish  ;o  any  agency  advisory  guidelines,  opinions  or  other  ap- 
propriate iniormauon  regarding  this  article; 

ii.  furnish  lo  any  person  advisory  opinions  or  other  appropriate  in- 
formation regarding  this  article; 

iii  promulgate  rules  and  regulations  with  respect  to  the  implementa- 
tion o£  subdinsion  one  and  paragraph  (c)  of  subdivision  three  of  section 
eighty-seven  of  this  article; 

iv.  request  irom  any  agency  such  assistance,  services  and  information 
as  will  enable  the  committee  to  effectively  carry  out  its  powers  and 
duties ;    and 

V.  report  on  its  activities  and  findings,  including  recommendations 
for  changes  in  the  law,  to  the  governor  and  the  legislature  annually,  on 
or  before  Deeember  fifteenth. 
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2.  (a)  The  committee  on  public  access  to  records  may  promulgate 
guidelines  regarding-  deletion  of  identifying  details  or  withholding  of 
records  otherwise  available  under  this  article  to  prevent  unwarranted 
invasions  oi  personal  privacy.  In  the  absence  of  such  guidelines,  an 
agency  may  delete  identifying  details  when  it  makes  records  available. 

(b)  An  unwarranted  invasion  of  personal  privacy  includes,  but  shall 
not  be  limited  to : 

i  disclosure  of  employment,  medical  or  credit  histories  or  personal 
references  of  applicants  for  emplo3rment ; 

ii.  disclosure  of  items  involving  the  medical  or  personal  records  of  a 
client  or  patient  in  a  medical  facility ; 

iiL  sale  or  release  of  lists  of  names  and  addresses  if  such  lists  would 
be  used  for  commercial  or  fund-raising  purposes ; 

iv.  disclosure  of  information  of  a  personal  nature  when  disclosure 
would  result  in  economic  or  personal  hardship  to  the  subject  party  and 
such  information  is  not  relevant  to  the  work  of  the  agency  requesting 
or  maintaining  it ;  or 

V.  disclosure  of  information  of  a  {)ersonal  nature  reported  in  confi- 
dence to  an  agency  and  not  relevant  to  the  ordinary  work  of  such  agency. 

(c)  Unless  otherwise  provided  by  this  article,  disclosure  shall  not  be 
construed  to  constitute  an  unwarranted  invasion  of  personal  privacy 
pursuant  to  paragraphs  (a)  and  (b)  of  this  subdivision: 

i.     when  identifying  details  are  deleted; 

ii.  when  the  person  to  whom  a  record  pertains  consents  in  writintj 
to  disclosure; 

iii.  when  upon  presentin^r  reasonable  proof  of  identity,  a  person 
seeks  access  to  records  pertaining:  to  him. 

3.  Each  entity  subject  to  the  provisions  of  this  article,  within  five 
business  days  of  the  receipt  of  a  written  request  for  a  record  reasonably 
described,  shall  make  such  record  available  to  the  person  requesting  it, 
deny  such  request  in  writing  or  furnish  a  written  acknowledgement  of 
the  receipt  of  such  request  and  a  statement  of  the  approximate  date 
when  such  request  will  be  granted  or  denied.  Upon  payment  of,  or  offer 
to  pay,  the  fee  prescribed  therefor,  the  entity  shall  provide  a  copy  of 
such  record  and  certify  to  the  correctness  of  such  copy  if  so  requested, 
or  as  the  case  may  be,  shall  certify  that  it  does  not  have  possession  of 
such  record  or  that  such  record  cannot  be  found  after  diligent  search. 
Nothing  i.i  this  article  shall  be  construed  to  require  any  entity  to  pre- 
pare any  record  not  possessed  or  maintained  by  such  entity  except  the 
records  specified  in  subdivision  three  of  section  eighty-seven  and  sub- 
division t  iree  of  section  eighty-eight. 

4.  (a)  Any  person  denied  access  to  a  record  may  within  thirty  days 
appeal  it  writini:  such  denial  to  the  head,  chief  executive  or  governing 
body  or  the  enhiy,  or  the  person  therefor  designated  by  such  head,  chief 
executive,  or  governing  body,  who  shall  within  seven  business  days  of 
the  receipt  or  such  appeal  fully  explain  in  writing  to  the  person  re- 
questing the  record  tne  reasons  for  further  denial,  or  provide  access 
to  the  record  sou^^^t.  In  addition,  each  agency  shall  immediately  for- 
ward to  the  eomnnzice  on  public  access  to  records  a  copy  of  such  appeal 
and  the  deremiination  thereon. 
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(b)  Any  person  deniM  access  to  a  record  in  an  appeal  determination 
under  the  provisioas  ox  paragraph  (a)  of  this  subdivision  may  bring 
a  proceedins:  for  review  of  such  denial  pursuant  to  article  seventy-eight 
of  the  civil  practice  law  and  rules.  In  the  event  that  access  to  any 
record  ii  denied  pursuant  to  the  provisions  of  subdivision  two  of  section 
ei£:ht3v--5even  of  this  article,  the  agency  involved  shall  have  the  burden 
of  proving  that  such  record  falls  within  the  provisions  of  such  sub- 
division two. 

5.  Nothing  in  this  article  shall  be  construed  to  limit  or  abridge  any 
otherwise  avaiiabie  right  of  access  at  law  or  in  equity  of  any  party  to 
records. 


Added  LJ977,  e.  933,  §  1. 


I  90.  BermbUity 

If  way  provision  of  this  article  or  the  application  thereof  to  any  per- 
son or  circumstances  is  adjudged  invalid  by  a  court  of  competent  juris- 
diction, such  ju^ment  shall  not  affect  or  impair  the  validity  of  Uw 
other  provisions  of  the  article  or  the  application  thereof  to  other  ||«rso^. 
and  oiimuaslanees. 
Added  IU977,e.  033,  81. 
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General  Statutes  of  NORTH  CAROLINA 
1975  Cumulative  Supplement 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Volume  3B 

§  132-1.  "Public  records"  defined.  —  "Public  record"  or  "public  records" 
shall  mean  all  documents,  papers,  letters,  maps,  books,  photographs,  films, 
sound  recordings^  magnetic  or  other  tapes,  electronic  data-processing  records 
artifacts,  or  other  documentary  material,  regardless  of  physical  form  or 
characteristics,  made  or  received  pursuant  to  law  or  ordinance  m  connection  with 
the  transaction  of  public  business  by  any  agency  of  North  Carolina  government 
or  Its  subdivisions.  Agency  of  North  Carolina  government  or  its  subdivisions 
shall  mean  and  include  every  public  office,  public  officer  or  official  (State  or 
local,  elected  or  appointed),  institution,  board,  commission,  bureau,  council, 
department,  authority  or  other  unit  of  government  of  the  State  or  of  any  county] 
unit,  special  district  or  other  political  subdivision  of  government.  (1935  c  265* 
s.  1;  1975,  c.  787,  s.  1.)  v        ,    •        , 

§  132-1.1.  Confidential  communications  by  legal  counsel  to  public  board 
or  aprency;  not  public  records.  —  Public  records,  as  defined  in  G.S.  132-1,  shall 
not  include  written  communications  (and  copies  thereof)  to  any  public  board, 
council,  commission  or  other  governmental  body  of  the  State  or  oi  any  county, 
municipality  or  other  political  subdivision  or  unit  of  government,  made  within 
the  scope  of  the  attorney-client  relationship  by  any  attomey-at-law  serving  any 
such  governmental  body,  concerning  any  claim  against  or  on  behalf  of  the 
governmental  body  or  the  governmental  entity  for  which  such  body  acts,  or 
concerning  the  prosecution,  defense,  settlement  or  litigation  of  any  judicial 
action,  or  anv  administrative  or  other  type  of  proceeding  to  which  the 
governmental  body  is  a  party  or  by  which  it  is  or  may  be  directly  affected.  Such 
written  communication  and  copies  thereof  shall  not  be  open  to  public  inspection, 
examination  or  copying  unless  specifically  made  public  by  the  governmental 
body  receiving  such  written  communications;  provided,  however,  that  such 
written  communications  and  copies  thereof  shall  become  public  records  as 
defined  in  G.S.  132-1  three  years  from  the  date  such  communication  was  received 
by  such  public  board,  council,  commission  or  other  governmental  body.  (1975, 
c.  662.) 

§  132-4.  Disposition  of  records  at  end  of  official's  term.  —  Whoever  has  the 
custody  of  any  public  records  shall,  at  the  expiration  of  his  term  of  office,  deliver 
to  his  successor,  or,  if  there  be  none,  to  the  Department  of  Cultural  Resources, 
all  records,  books,  writings,  letters  and  documents  kept  or  received  by  him  in 
the  transaction  of  his  official  business;  and  any  such  person  who  shall  refuse 
or  neglect  for  the  space  of  10  days  after  request  made  in  writing  by  any  citizen 
of  the  State  to  deliver  as  h^ein  required  such  public  records  to  the  person 
authorized  to  receive  them  shall  be  ^ilty  of  a  misoemeanor  and  upon  conviction 
imprisoned  for  a  term  not  exceeding  two  years  or  fined  not  exceeding  one 
thousand  dollars  ($1,000)  or  both.  (1935,  c.  265,  s.  4;  1943,  c.  237;  1973,  c.  476, 
s.  48;  1975,  c.  696,  s.  1.) 

§  132-5.  Demanding  custody.  —  Whoever  is  entitled  to  the  custody  of  public 
records  shall  demand  them  from  any  person  having  illegal  possession  of  them, 
who  shall  forthwith  deliver  the  same  to  him.  If  the  person  who  unlawfully 
possesses  public  records  shall  without  just  cause  refuse  or  neglect  for  10  days 
after  a  request  made  in  writing  by  any  citizen  of  the  State  to  deliver  such  records 
to  their  lawful  custodian,  he  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  imprisoned  for  a  term  not  exceeding  two  years  or  fined  not  exceecnng 
one  thousancl  dollars  ($1,000)  or  both.  (1935,  c.  265,  s.  5;  1975,  c.  696,  s.  2.) 
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§  132-5.1.  Keg^aining  custody;  civil  remedies.  —  (a)  The  Secretary  of  the 
Department  of  Cultural  Resources  or  his  designated  representative  or  any 
public  official  who  is  the  custodian  of  public  records  which  are  in  the  possession 
of  a  person  or  agency  not  authorized  by  the  custodian  or  by  law  to  possess  such 
public  records  may  petition  the  Superior  Court  in  the  county  in  which  the  person 
holding  such  records  resides  or  m  which  the  materials  m  issue,  or  any  part 
thereof,  are  located  for  the  return  of  such  public  records.  The  court  mav  order 
such  public  records  to  be  delivered  to  the  petitioner  upon  finding  tnat  the 
matenals  in  issue  are  public  records  and  that  such  pubnc  records  are  in  the 
possession  of  a  person  not  authorized  by  the  custodian  of  the  public  records  or 
by  law  to  possess  such  public  records.  If  the  order  of  delivery  does  not  receive 
compliance,  the  petitioner  may  request  that  the  court  enforce  such  order 
through  its  contempt  power  and  procedures. 

(b)  At  any  time  after  the  filing  of  the  petition  set  out  in  subsection  (a)  or 
contemporaneous  with  such  filing,  the  public  official  seeking  the  return  of  the 
public  records  may  by  ex  parte  petition  request  the  jud^e  or  the  court  in  which 
the  action  was  filed  to  grant  one  of  the  following  provisional  remedies: 

(1)  An  order  directed  at  the  sheriff  commanding  him  to  seize  the  materials 

which  are  the  subject  of  the  action  and  deliver  the  same  to  the  court 
under  the  circumstances  hereinafter  set  forth;  or 

(2)  A  preliminary  injunction  preventing  the  sale,  removal,  disposal  or 

destruction  of  or  damage  to  such  public  records  pending  a  final 
judgment  by  the  court. 

(c)  The  judge  or  court  aforesaid  shall  issue  an  order  of  seizure  or  grant  a 
preliminary  injunction  upon  receipt  of  an  affidavit  from  the  petitioner  which 
alleges  that  the  materials  at  issue  are  public  records  and  that  unless  one  of  said 

provisional  remedies  is  granted,  there  is  a  danger  that  such  materials  shall  be 
sold,  secreted,  removed  out  of  the  State  or  otherwise  disposed  of  so  as  not  to 
be  forthcoming  to  answer  the  final  judgment  of  the  court  respecting  the  same; 
or  that  such  property  may  be  destroyed  or  materially  damaged  or  injured  if  not 
seized  or  if  injunctive  relief  is  not  granted. 

(d)  The  aforementioned  order  of  seizure  or  preliminary  injunction  shall  issue 
without  notice  to  the  respondent  and  without  the  posting  of  any  bond  or  other 
security  by  the  petitioner.  (1975,  c.  787,  s.  2.) 


§  132-9.  Access  to  records.  —  Any  person  who  is  denied  access  to  public 
icords  for  purposes  of  ins] 
Dpropriate  division  of  the  ' 
sclosure,  and  the  court  shi 
265,  s.  9;  1975,  c.  787,  s.  3.) 


records  for  purposes  of  inspection,  examination  or  copying  may  apply  to  the 
appropriate  division  of  the  General  Court  of  Justice  for  an  order  compelling 
disclosure,  and  the  court  shall  have  jurisdiction  to.  issue  such  orders.  (1935,  c. 


409 


NORTH  DAKOTA  Century  Code 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  9 


44-04-18.  Access  to  public  records. — Except  as  otherwise  specifically 
provided  by  law,  all  records  of  public  or  governmental  bodies,  boards, 
bureaus,  commissions  or  agencies  of  the  state  or  any  political  subdi- 
vision of  the  state,  or  organizations  or  agencies  supported  in  whole 
or  in  part  by  public  funds,  or  expending  public  funds,  shall  be  public. 


410 


Page's  OHIO  Revised  Code  Annotated 
1975  Supplement 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Title  1:   State  Government 


§  149.43    Availability  of  public  records. 

As  used  in  this  section,  "public  record"  means 
any  record  required  to  be  Kept  by  any  govern- 
mental unit,  including,  but  not  limited  to,  state, 
county,  city,  village,  township,  and  school  dis- 
trict units,  except  records  pertaining  to  physical 
or  psychiatric  examinations,  adoption,  probation, 
and  parole  proceedings,  and  records  the  release 
of  which  is  prohibited  by  state  or  federal  law. 

All  public  records  shall  be  open  at  all  reason- 
able times  for  inspection.  Upon  request,  a  per- 
son  responsible  for  public  records   shall   make 

copies    available   at    cost,    within    a    reasonable 
period  of  time.  ^.^^. 

§  149.44  Availability  of  records  in  ccnten 
and  archival  institutions. 

Any  state  records  center  or  archival  institution 
established  pursuant  to  sections  149.31  and 
149.331  [149.33.1]  of  the  Revised  Code  is  an 
extension  of  the  departments,  o£5ces,  and  iiistitu- 
tions  of  the  state  and  all  state  records  transferred 
to  records  centers  and  archival  institutions  shall 
be  available  for  use  by  the  originating  agencies 
and  agencies  or  individuals  so  designated  by  the 
office  of  origin.  The  state  records  administrator 
and  the  state  archivist  shall  establish  regulations 
and  procedures  for  the  operation  of  state  records 
centers  and  archival  institutions  respectively. 

HISTORY:    ISl    ▼    fiSI.    Eff    111^5. 

§  1 49.99    Penalt^.  ' 

Whoever  violates  section  149.43  or  149.351 
[149.35.1]  of  the  Revised  Code  shall  forfeit 
not  more  than  one  hundred  dollars  for  each 
offense  to  the  state.  The  attorney  general  shall 
collect  the  same  by  civil  action. 

HISTORY:    ISO    ▼    155,    |  1    (Ell    9-J7-6S);    ISl    v    177. 
Eff  lM-65. 
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OKLAHOMA  Statutes  Annotated 
1976-1977  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Title  51 


§    24.       Records  open  for  public  inspection 

It  is  hereby  made  the  "duty  of  every  public  official  of  the  State  of 
Oklahoma,  and  of  its  sub-divisions,  who  are  required  by  law  to 
keep  public  records  pertaining  to  their  said  offices,  to  keep  the 
same  open  for  public  inspection  for  proper  purposes,  at  proper 
times  and  in  proper  manner,  to  the  citizens  and  taxpayers  of  this 
State,  and  its  sub-divisions,  during  all  business  hours  of  the  day ; 
provided,  however,  the  provisions  of  this  act  shall  not  apply 
to  Income  Tax  Returns  filed  with  the  Oklahoma  Tax  Commission, 
or  other  records  required  by  law  to  be  kept  secret.  Laws  1943,  p. 
126,  §  1. 

OREGON  Revised  Statutes 

Freedom  of  Information   (Open  Records) 
Right   to  Inspect  Records 


192.410  Definitions  for  ORS  192.410  to 
192.500.  As  used  in  ORS  192.410  to  192.500: 

(1)  "Public  body"  includes  every  state 
officer,  agency,  department,  division,  bureau, 
board  and  commission;  every  county  and  city 
governing  body,  school  district,  special  dis- 
trict, municipal  corporation,  and  any  board, 
department,  commission,  council,  or  agency 
thereof ;  and  any  other  public  agency  of  this 
state. 


30-272   O  -  78  -  27 


412 


(2)  "State  agency"  includes  every  state 
officer,  agency,  department,  division,  bureau, 
board  and  commission. 

(3)  "Person"  includes  any  natural  per- 
son, corporation,  partnership,  firm  or  asso- 
ciation. 

(4)  "Public  record"  includes  any  writ- 
ing containing  information  relating  to  the 
conduct  of  the  public's  business,  prepared, 
owned,  used  or  retained  by  a  public  body 
regardless  of  physical  form  or  character- 
istics. 

(5)  "Writing"  means  handwriting,  tsrpe- 
writing,  printing,  photostating,  photograph- 
ing and  every  means  of  recording,  including 
letters,  words,  pictures,  sounds,  or  symbols, 
or  combination  thereof,  and  all  papers,  maps, 
magnetic  or  paper  tapes,  photographic  fitans 
and  prints,  magnetic  or  punched  cards,  discs, 
drums,  or  other  documents. 

[1973  C.794  §2] 

192.420    Bi^t  to  inspect  public  records. 

Every  pjerson  has  a  right  to  inspect  any  pub- 
lic record  of  a  public  body  in  this  state,  ex- 
cept as  otherwise  expressly  provided  by  0R3 
192.500. 

[1973  c.794  §3] 

192.480  Fonctioiis  of  custodian  of  pub- 
lic records.  "Die  custodian  of  any  public  rec- 
ords, unless  otherwise  expressly  provided 
by  statute,  shall  furnish  proper  and  reason- 
able opportunities  for  inspection  and  exam- 
ination of  the  records  in  his  office  and  rea- 
sonable facilities  for  making  memoranda  or 
abstracts  therefrom,  during  the  usual  busi- 
ness hours,  to  all  persons  having  occasion 
to  make  examination  of  them.  The  custodian 
of  the  records  may  ma!«:e  reasonable  rules 
and  regulations  necessary  for  the  protection 
of  the  records  and  to  prevent  interference 
with  the  regular  discharge  of  his  duties. 

[1973  c,794  §4) 

192.440  Certified  copies  of  pubHe  rse- 
ords;  fees.  (1)  The  custodian  of  any  public 
record  which  a  person  has  a  right  to  inspect 
shall  give  him,  on  demand,  a  certified  copy 
of  it,  if  the  record  is  of  a  nature  permitting 
such  copying,  or  shall  furnish  reasonable 
opportunity  to  inspect  or  copy. 

(2)  The  public  body  may  establish  fees 
reasonably  calculated  to  reimburse  it  for  its 
actual  cost  in  making  such  records  available. 

[1973  c.794  §5] 

192.450  Petition  to  review  denial  of 
right  to  inspect  state  public  record;  appeal 
from  decision  of  Attorney  General  denying 
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inspection.  (1)  Subject  to  ORS  192.480,  any 
person  denied  the  right  to  inspect  or  to  re- 
ceive a  copy  of  any  public  record  of  a  state 
agency  may  peL  ion  the  Attorney  General 
to  review  the  public  record  to  determine  if 
it  may  be  withheld  from  public  inspection. 
The  burden  is  on  the  agency  to  sustain  its 
action.  The  Attorney  General  shall  issue  his 
order  dwiying  or  granting  the  petition,  or 
denying  it  in  part  and  granting  it  in  part, 
within  three  bviainess  days  from  the  day  he 
receives  the  petitioa. 

(2)  If  the  Attorney  General  grants  the 
petition  and  orden  the  state  agency  to  dis- 
close the  record,  or  if  he  grants  the  petition 
in  part  and  orders  the  state  agency  to  dis- 
close a  portion  of  the  record,  the  state  agency 
may  institute  proceedings  for  injunctive  or 
declaratory  rdief  in  the  Circuit  Court  for 
Marion  County.  If  the  Attorney  General  de- 
nies the  petition  in  whole  or  in  part,  or  if  the 
state  agency  continues  to  withhold  the  record 
or  a  part  of  it  notwithstanding  an  order  to 
disclose  by  the  Attorney  General,  the  person 
seeking  diaclosure  may  institute  such  pro- 
ceedings. 

(3)  The  Attorney  General  shall  serve  as 
counsel  for  the  state  agency  in  a  smt  filed 
under  subsection  (2)  of  this  section  if  the 
suit  arises  out  of  a  determination  by  him 
that  the  public  record  should  not  be  dis- 
closed, or  that  a  part  of  the  public  record 
should  not  be  disclosed  if  the  state  agency 
has  fully  complied  with  his  order  requiiing 
disclosure  of  another  part  or  parts  of  the 
public  record,  and  in  no  other  case.  In  any 
case  in  which  the  Attorney  General  is  pro- 
hibitsd  from  serving  as  counsel  for  the  state 
agency,  the  agency  may  retain  special 
counad. 

[IBTS  CTM  |6] 

1192.460  Proeednre  to  review  denial  of 
ri^ht  to  inspect  other  public  records.  ORS 
192.450  is  equally  appUcable  to  the  case  of 
a  person  denied  the  right  to  inspect  or  re- 
ceive a  copy  of  any  public  record  of  a  public 
body  other  than  a  state  agency,  except  that 
in  such  case  the  district  attorney  of  the  coun- 
ty in  which  the  public  body  is  located,  or  if 
it  is  located  in  more  than  one  county  the  dis- 
trict attorney  of  the  coimty  in  which  the 
administrative  offices  of  the  public  body  are 
located,  shall  carry  out  the  functions  of  the 
Attorney  General,  and  any  sxiit  filed  shall  be 
filed  in  the  circuit  court  for  such  coimty,  and 
except  that  the  district  attorney  shall  not 
aerve  as  counsel  for  the  public  body,  in  the 


cases  permitted  under  subsection  (3)  of  ORS 
192.450,  unless  he  ordinarily  serves  as  coun- 
sel for  it 

[1973  c7M  §7} 

192.470  Petition  form;  procedure  when 
petition  received.  (1)  A  petition  to  the  Attor- 
ney General  or  district  attorney  requesting 
him  to  order  a  public  record  to  be  made  avail- 
able for  inspection  or  to  be  produced  shall 
be  in  substantially  the  following  form,  or  in 
a  form  containing  the  same  information: 


I  (we), 


-,  the  un- 


(  name(»)  ) 
dersigned,  request  the  Attorney  General  (or 

District  Attorney  of 

County)   to  order  

(nam*  of  govammaatal  body) 
and  its  employes  to  (make  available  for  in- 
spection) (produce  a  copy  or  copies  of)  the 
following  records: 


(Name  or  deecrtpUon  of  reoord) 


( Name  or  deaciiptloa  of  record ) 

I    (we)    asked  to  inspect  and/or  copy 
these  records  on at . 

(daU)  (addreu) 

The  request  was  denied  by  the  following 
person (s) : 


1. 


(Name  of  public  officer  or  employe; 
UUe  or  poaiUofi,  U  known) 


(Name  of  public  officer  or  employ*; 
title  or  poeitioo.  if  known) 


(  Signature(s)  ) 


This  f  onn  should  be  delivered  or  mailed  to 
the  Attorney  General's  office  in  Salem,  or 
the  district  attorney's  office  in  the  county 
courthouse. 

(2)  F^romptly  upon  receipt  of  such  a  pe- 
tition, the  Attorney  (lieneral  or  district  at- 
torney shall  notify  the  public  body  involved. 
The  pubUc  body  shall  thereupon  transmit  the 
public  record  disclosure  of  which  is  sought, 
or  a  copy,  to  the  Attorney  General,  together 
with  a  statement  of  its  reasons  for  believing 
that  the  public  record  should  not  be  dis- 
closed. In  an  appropriate  case,  with  the  con- 
sent of  the  Attorney  General,  the  public  body 
may  instead  disclose  the  nature  or  substance 
of  the  public  record  to  the  Attorney  General. 

fl973r  794  ^101 
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192.480  Procedure  to  review  denial  by 
elected  official  of  right  to  inspect  public  rec- 
ords. In  any  case  in  which  a  person  is  denied 
the  right  to.  inspect  or  to  receive  a  copy  of  a 
public  record  in  the  custody  of  an  elected 
official,  or  in  the  custody  of  any  other  person 
but  as  to  which  an  elected  official  claims  the 
right  to  withhold  disclosure,  no  petition  to 
require  disclosure  may  be  filed  with  the  At- 
torney General  or  district  attorney,  or  if  a 
petition  is  filed  it  shall  not  be  considered  by 
the  Attorney  General  or  district  attorney 
after  a  claim  of  right  to  withhold  disclosure 
by  an  elected  officiaL  In  such  case  a  person 
denied  the  right  to  inspect  or  to  receive  a 
copy  of  a  public  record  may  institute  pro- 
ceedings for  injimctive  or  declaratory  relief 
in  the  appropriate  circuit  court,  as  specified 
in  ORS  192.450  or  192.460,  and  the  Attorney 
General  or  district  attorney  may  upon  re- 
quest serve  or  decline  to  serve,  in  his  discre- 
tion, as  counsel  in  such  suit  for  an  elected 
official  for  which  he  ordinarily  serves  as 
counsel.  Nothing  in  this  section  shall  pre- 
clude an  elected  official  from  requesting  ad- 
vice from  the  Attolmey  General  or  a  district 
attorney  as  to  whether  a  public  record  should 
be  disclosed. 

[1973  C.794  §8] 

192.490  Ckrart  aniiiority  In  reviewing 
action  den3ring  right  to  inspect  pobtic  rec- 
ords; docketing;  attorney  fees.  (1)  In  any 
suit  fUed  under  ORS  192.450  to  192.480,  the 
court  has  jurisdiction  to  «i join  the  public 
body  from  withholding  records  and  to  order 
the  production  of  any  records  improperly 
withheld  from  the  person  seeking  disclosure. 
The  court  shall  determine  the  matter  de  novo 
and  the  burden  is  on  the  public  body  to  sus- 
tain its  action.  The  court,  on  its  own  motion, 
may  view  the  documents  in  controversy  in 
camera  before  reaching  a  decision.  Any  non- 
compliance with  the  order  of  the  court  may 
be  pimished  as  contempt  of  court. 

(2)  Except  as  to  causes  the  court  con- 
siders of  greater  importance,  proceedings 
arising  under  ORS  192.450  to  192.480  take 
precedence  on  the  docket  over  all  other 
causes  and  shall  be  assigned  for  hearing  and 
trial  at  the  earliest  practicable  date  and  ex- 
pedited in  every  way. 

(3)  If  a  person  seeking  the  right  to  in- 
spect or  to  receive  a  copy  of  a  public  record 
prevails  in  such  suit,  he  shall  be  awarded  his 
reasonable  attorney  fees.  If  such  person  pre- 
vails in  part,  the  court  may  in  its  discretion 


award  him  his  reasonable  attorney  fees,  or  an 
appropriate  portion  thereof. 

[1973  c.794  §9] 

192.500  Public  records  exempt  from  dis- 
closure. (1)  The  following  pubUc  records  are 
exempt  from  disclosure  under  ORS  192.410 
to  192.500  unless  the  pubUc  interest  requires 
disclosure  in  the  particular  instance : 

(a)  Records  of  a  public  body  pertaining 
to  litigation  to  which  the  public  body  is  a 
party  if  the  complaint  has  been  filed,  or  if 
the  complaint  has  not  been  filed,  if  the  public 
body  shows  that  such  litigaticm  is  reasonably 
likely  to  occur.  This  exemption  does  not  ap- 
ply to  litigation  which  has  been  concluded, 
and  nothing  in  thia  paragraph  shall  limit 
any  right  or  opportimity  granted  by  discov- 
ery or  deposition  statutes  to  a  party  to  liti- 
gation or  potential  litigation; 

(b)  Trade  secrets.  "Trade  secrets,"  as 
used  in  this  section,  may  iiiclude,  but  are  not 
limited  to,  any  formula,  plan,  pattern,  pro- 
cess, tool,  mechanism,  compound,  procedure, 
production  data,  or  compilation  of  informa- 
tion which  is  not  patented,  which  is  known 
only  to  certain  individuals  within  a  com- 
mercial concern  who  are  using  it  to  fabricate, 
produce,  or  compound  an  article  of  trade  or 
a  service  or  to  locate  minerals  or  other  sub- 
stances, having  commercial  value,  and  which 
gives  its  user  an  opportunity  to  obtain  a 
business  advantage  over  competitors  who  do 
not  know  or  use  it; 

(c)  Investigatory  information  compiled 
for  criminal  law  purposes,  except  that  the 
record  of  an  arrest  or  the  report  of  a  crime 
shall  not  be  confidential  unless  and  only  so 
long  as  there  is  a  clear  need  in  a  particular 
case  to  delay  disclosure  in  the  course  of  an 
investigation.  Nothing  in  this  paragraph 
shall  limit  any  right  constitutionally  guaran- 
teed, or  granted  by  statute,  to  disclosuzv  or 
discovery  in  criminal  cases; 

(d)  Test  questions,  scoring  keys,  and 
other  examination  data  used  to  administer 
a  licensing  examination,  examination  for  em- 
ployment, or  academic  examination  before 
the  examination  is  given  and  if  the  examina- 
tion is  to  be  used  again; 

(e)  Information  consisting  of  production 
records,  sale  or  purchase  records  or  catch 
records,  or  similar  business  records  of  a  pri- 
vate concern  or  enterprise,  required  by  l&w 
to  be  submitted  to  or  inspected  by  a  govern- 
mental body  to  allow  it  to  determine  fees  or 
assessments  payable  or  to  establish  produc- 
tion quotas,  and  the  amounts  of  such  feos 
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or  assessments  payable  or  paid,  tx>  the  extent 
that  such  information  is  in  a  form  which 
would  permit  identification  of  the  individual 
concern  or  enterprise.  Nothing  in  this  para- 
graph shall  limit  the  uae  which  can  be  made 
of  such  information  for  regulatory  purposes 
or  its  admissibility  in  any  enforcement  pro- 
ceeding; 

(f )  Information  relating  to  the  appraisal 
of  real  estate  prior  to  its  acquisition; 

(g)  The  names  and  signatures  of  em- 
ployes who  sign  authorization  cards  or  peti- 
tions for  the  purpose  of  requesting  repre- 
sentation or  decertification  elections;  and 

(h)  Investigatory  information  relating  to 
any  complaint  filed  under  ORS  659.040  or 
659.045,  until  such  time  as  the  complaint  is 
resolved  under  ORS  659.050,  or  a  final  ad- 
ministrative determination  is  made  imder 
ORS  659.060. 

(2)  The  following  public  records  are  ex- 
empt from  disclosure  imder  ORS  192.410  to 
192.500: 

(a)  Communications  within  a  pubUc  body 
or  between  public  bodies  of  an  advisory  na- 
ture to  the  extent  that  they  cover  other  than 
purely  factual  materials  and  are  preliminary 
to  any  final  ag«icy  determination  of  policy 
or  action.  This  exemption  shaU  not  apply 
unless  the  public  body  shows  that  in  the  par- 
ticular instance  the  pubUc  interest  in  encour- 
aging frank  communication  between  officials 
and  employes  of  public  bodies  clearly  out- 
weighs the  public  interest  in  disclosure; 

(b)  Information  of  a  personal  nature 
such  as  that  kept  in  a  personal,  medical  or 
similar  file,  if  the  public  disclosure  thereof 
would  constitute  an  unreasonable  invasion 
of  privacy,  xmleas  the  pubhc  interest  by  clear 
and  convincing  evidence  requires  disclosure 
in  the  particular  instance.  The  party  seeking 
disclosure  shall  have  the  burden  of  showing 
that  public  disclosure  would  not  constitute 
an  imreasonable  invasion  of  privacy; 

(c)  Information  submitted  to  a  public 
body  in  confidence  and  not  otherwise  re- 
quired by  law  to  be  submitted,  where  such 
information  should  reasonably  be  considered 
confidential,  the  public  body  has  obliged  it- 
self in  good  faith  not  to  disclose  the  informa- 
tion, and  when  the  public  interest  would  suf- 
fer by  the  disclosure; 

(d)  Information  or  records  of  the  Cor- 
rections Division,  including  the  State  Board 
of  Parole  and  Probation,  to  the  extent  that 
disclosure  thereof  would  interfere  with  the 
rehabilitation  of  a  person  in  custody  of  the 
division  or  substantially  prejudice  or  prevent 


the  carrying  out  of  the  functions  of  the  divi- 
sion, if  the  public  interest  in  confidentiality 
clearly  outweighs  the  public  interest  in  dis- 
closure; 

(e)  Records,  reports  and  other  informa- 
tion received  or  compiled  by  the  Superintend- 
ent of  Banks  in  his  administration  of  ORS 
chapters  723.  724,  725  and  726,  not  otherwise 
required  by  law  to  be  made  pubUc,  to  the 
extent  that  the  interests  of  lending  institu- 
tions, their  officers,  employes  and  customers 
in  preserving  the  confidentiality  of  such  in- 
formation outweighs  the  pubUc  interest  in 
disclosure; 

(f)  Reports  made  to  or  filed  with  the 
court  under  ORS  137.075  or  137.530; 

(g)  Any  public  records  or  information 
the  disclosure  of  which  is  prohibited  by  fed- 
eral law  or  regulations; 

(h)  Public  records  or  information  the 
disclosure  of  which  is  prohibited  or  restricted 
or  otherwise  made  confidential  or  privileged 
under  ORS  1.440,  7.211,  7^15,  41.675,  44.040. 
57.850,  146.780,  173.230,  179.495.  181.540. 
306.129.  308.290,  314.835,  314.840.  338.195, 
341.290,  342.850.  344.600,  351.065.  411.320, 
416.230.  418.135.  418.770,  419J567,  432.060, 
432.120,  432.425,  432.430,  474.160,  476.090, 
483.610,  656.702,  657.665,  706.720.  706.730. 
715.040,  721.050,  731.264  or  744.017;  and 

(i)  Public  records  or  information  de- 
scribed in  this  section,  furnished  by  the  pub- 
lic body  originally  compiling,  preparing  or 
receiving  them  to  any  other  public  officer'  or 
public  body  in  connection  with  performance 
of  the  duties  of  the  recipient,  if  the  consid- 
erations originally  giving  rise  to  the  confi- 
dential or  exempt  nature  of  the  public  rec- 
ords or  information  remain  applicable. 

(3)  If  any  public  record  contains  ma- 
terial which  LB  not  exempt  under  subsection 
(1).  (2)  or  (4)  of  this  section,  as  well  as 
material  which  is  exempt  from  disclosure, 
the  pubUc  body  shall  separate  the  exempt 
and  nonexempt  material  and  make  the  non- 
exempt  material  available  for  examination. 

(4)  (a)  Upon  application  of  any  public 
body  prior  to  convening  of  the  1975  regular 
session  of  the  Legislative  Assembly,  the  Gov- 
ernor may  exempt  any  class  of  public  rec- 
ords, in  addition  to  the  classes  specified  in 
subsection  (1)  of  this  section,  from  disclo- 
sure under  ORS  192.410  to  192.500  unless 
the  public  interest  requires  disclosure  in  the 
particular  instance,  if  he  finds  that  the  class 
of  public  records  for  which  exemption  is 
sought  is  such  that  unlimited  public  access 
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thereto  would  substantially  prejudice  or  pre- 
vent the  carrying  out  of  any  public  function 
or  purpose,  so  that  the  public  interest  in 
confidentiality  of  such  records  substantially 
outweighs  the  public  interest  in  disclosure. 
Such  exemption  from  disclosure  shall  be  lim- 
ited or  conditioned  to  the  extent  the  Gk)ver- 
nor  finds  appropriate. 

(b)  Prior  to  the  granting  of  any  exemp- 
tion under  this  subsection  the  Grovemor  shall 
hold  a  public  hearing  after  notice  as  provided 
by  ORS  183.335,  or  he  may  designate  the 
Attorney  Greneral  to  hold  the  required 
hearing. 

(c)  Any  exemption  granted  imder  this 
subsection  shall  expire  upon  adjournment  of 
the  1975  regular  session  of  the  Legislative 
Assembly. 

[1973  C.794  §11] 
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Purdon's  PENNSYLVANIA  Statutes  Annotated 
1976-1977  Cumulative  Annual  Pocket  Part 

Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Title  65 


§    66.1       Definitions 

In  this  act  ^  the  following  terms  shall  have  the  following  meanings : 

(1)  "Agency."  Any  department,  board  or  commission  of  the  execu- 
tive branch  of  the  Commonwealth,  any  political  subdivision  of  the  Com- 
monwealth, the  Pennsylvania  Turnpike  Commission,  or  any  State  or 
municipal  authority  or  similar  organization  created  by  or  pursuant  to  a 
statute  which  declares  in  substance  that  such  organization  performs  or 
has  for  its  purpose  the  performance  of  an  essential  governmental  func- 
tion. 

(2)  "Public  Record."  Any  account,  voucher  or  contract  dealing  with 
the  receipt  or  disbursement  of  funds  by  an  agency  or  its  acquisition,  use 
oj  disposal  of  services  or  of  supplies,  materials,  equipment  or  other  prop- 
erty and  any  minute,  order  or  decision  by  an  agency  fixing  the  personal 
or  property  rights,  privileges.  Immunities,  duties  or  obligations  of  any 
person  or  group  of  persons:  Provided,  That  the  term  "public  records" 
shall  not  mean  any  report,  communication  or  other  paper,  the  publica- 
tion of  which  would  disclose  the  institution,  progress  or  result  of  an 
investigation  undertaken  by  an  agency  in  the  performance  of  its  offi- 
cial duties,  except  those  reports  filed  by  agencies  pertaining  to  safety 
and  health  In  industrial  plants;  It  shall  not  Include  any  record,  docu- 
ment, material,  exhibit,  pleading,  report,  memorandum  or  other  paper, 
access  to  or  the  publication  of  which  is  prohibited,  restricted  or  for- 
bidden by  statute  law  or  order  or  decree  of  court,  or  which  would  op- 
erate to  the  prejudice  or  impairment  of  a  person's  reputation  or  personal 
security,  or  which  would  result  in  the  loss  by  the  Commonwealth  or  any 
of  Its  political  subdivisions  or  commissions  or  State  or  municlnal  au- 
thorities of  Federal  funds,  excepting  therefrom  however  the  record  of 
any  conviction  for  any  criminal  act. 

As  amended  1971,  June  17,  P.L.  160,  No.  9,  §  1. 
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§    66.2      Examination  and  inspection 

Every  public  record  of  an  agency  shall,  at  reasonable  times,  be  open 
for  examination  and  inspection  by  any  citizen  of  the  Commonwealth 
of  Pennsylvania.     1957,  June  21,  P.L.  390,  §  2. 


§   66.3    *  Extracts,  copies,  photographs  or  photostats 

Any  citizen  of  the  Commonwealth  of  Pennsylvania  shall  have  the 
ric^ht  to  take  extracts  or  make  copies  of  public  records  and  to  make 
iihotographs  or  photostats  of  the  same  while  such  records  are  in  the 
possession,  custody  and  control  of  the  lawful  custodian  thereof  or  his 
i'l'.thorizcd  deputy.  The  lawful  custodian  of  such  records  shall  have  the 
riijht  to  adopt  and  enforce  reasonable  rules  governing  the  making  of 
such  extracts,  copies,  photographs  or  photostats.  1957,  June  21,  P.L. 
390,  §  3. 


§    66.4      Appeal  from  denial  of  right 

Any  citizen  of  the  Commonwealth  of  Pennsylvania  denied  any  right 
granted  to  him  by  section  2  or  section  3  of  this  act,^  may  appeal  from 
such  denial  to  the  Court  of  Common  Pleas  of  Dauphin  County  if  an 
acjency  of  the  Commonwealth  is  involved,  or  to  the  court  of  common 
pleas  of  the  appropriate  judicial  district  if  a  political  subdivision  or  any 
a;jcncy  thereof  is  involved.  If  such  court  determines  that  such  denial 
was'  not  for  just  and  proper  cause  under  the  terms  of  this  act,  it  may 
enter  such  order  for  disclosure  as  it  may  deem  proper.  1957,  June  21, 
P.L.  390,  §  4. 

§  66.4     Appeal  from  denial  of  ri|^t 

Rtpealed  in  Part 

Section  508(a)  (90)  of  the  "Appellate  Court  Juri$diction  Act  of  1970", 
1970,  July  SI,  PL.  675,  No.  MS,  (Ft  PJ3.  |  211.508(a)  (90)),  provided 
that  the  iuriifdiction  of  the  court  natned  in  this  section  is  transferred 
to  and  vested  in  the  Commonwealth  Court  and  that  this  section  is 
repealed  in  so  far  as  it  relates^  to  the  Court  of  Common  Pleas  of 
Dauphin  County. 
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General  Laws  of  RHODE  ISLAND,  1956 
1976  Pocket  Supplement 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records  and  Public  Meetings 
Volume  7 


45-4S-7.  MeetingB— Beoords.~-All  regnlar  oomioil  of  local  gov- 
ernment meetingB  shall  be  open  to  the  public  and  aU  records  of  its 
proceedings,  reeohitionB  and  actions  shall  be  open  to  public  view. 
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Code   of   Laws   of   SOUTH   CAROLINA 

Freedom  of    I nformat ion (Open   Records) 
Right    to    Inspect    Records 


South  Carolina 

Regular  Session 

1978  New  Laws  Page  451 


SOUTH  CAROLINA 
Regular   Session 

Ratification  No.    739,   Laws   1978 

House  Bill  No.    2727 

An  Act  To  Provide  That  All  Meetings  Of  Governmental 
Bodies  Of  This  State,  Except  As  Specifically  Exempted,  Shall 
Be  Open  To  The  Public;  To  Provide  For  The  Disclosure  Of 
Public  Information;  To  Provide  Penalties;  And  To  Repeal  Act 
1396  Of  1972,  Known  As  The  "Freedom  of  Information  Acf. 

Be  It  enacted  by  the  General  Assembly  of  the  State  of  South  Carolina : 

Citation  of  act 

Section  1.*    This  act  shall  be  known'and  cited  as  the  "Freedom 

of  Information  Act". 

Finding 

Shction  2.  The  General  Assembly  finds  that  it  is  vital  in  a 
democratic  scdety  that  public  business  be  performed  in  an  open  and 
public  manner  as  it  conducts  its  business  so  that  citizens  shall  be 
advised  of  the  performance  of  public  officials  and  of  the  decisions 
tha:  are  reached  in  public  activity  and  in  the  formulation  of  public 
policy.  Toward  this  end,  this  act  is  adopted,  making  it  possible  for 
citizens,  or  iheir  representatives,  to  learn  and  report  fully  the  activ- 
ities of  their  ::ublic  officials. 


-Commerce  Clearing  House. Inc. .Advance 
Session  Laws  Reporter,  (IO78) 
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Deinitions 

Section  3.  (a)  "Public  body"  means  any  department  of  tlie 
State,  any  state  board,  commission,  agency  and  authority,  any  public 
or  governmental  body  or  political  subdivision  of  the  State,  including 
counties,  municipalities,  townships,  school  districts  and  special  pur- 
pose districts,  or  any  organization,  corporation  or  agency  supported 
in  whole  or  in  part  by  public  funds  or  expending  public  funds  and 
includes  any  quasi-governmental  body  of  the  State  and  its  political 
subdivisions,  including,  without  limitation,  such  bodies  as  the  South 
Carolina  Public  Service  Authority  and  the  South  Carolina  State  Ports 
Authority. 

(b)  "Person"  includes  any  individual,  corporation,  partnership, 
firm,  organization  or  association. 

(c)  "Public  record"  includes  all  books,  papers,  maps,  photographs, 
cards,  tapes,  recordings  or  other  documentary  materials  regardless  of 
physical  form  or  characteristics  prepared,  owned,  used,  in  the  posses- 
sion of  or  retained  by  a  public  body.  Records  such  as  income  tax 
returns,   medical  records,   hospital  medical    stafif   reports,   scholastic 
records,  adoption  records  and  other  records  which  by  law  are  re- 
quired to  be  closed  to  the  public  shall  not  be  deemed  to  be  made 
open  to  the  public  under  the  provisions  of   this  act  nor   shall   \ho 
definition  of  public  records  include  those  records  concerning  which 
the  public  body,   by  favorable  public  vote  of  three-fourths   of  l''-.' 
membership  taken  within  fifteen  working  days  after  receipt  of  written 
request,  concludes  that  the  public  interest  is  best  served  by  not  dis- 
closing them.  Provided,  however,  nothing  herein  shall  authorize  (v 
require  the  disclosure  of  records  of  the  Board  of  Financial  Institutions 
pertaining  to  applications  and  surveys  for  charters  and  branches  ft 
banks  and  savings  and  loan  associations  or  surveys  and  examinations 
of  such  institutions  required  to  be  made  by  law. 

(d)  "Meeting"  means  the  convening  of  a  quorum  of  the  constituent 
membership  of  a  public  body,  whether  corporal  or  by  means  of 
electronic  equipment,  to  discuss  or  act  upon  a  matter  over  which  the 
public  body  has  supervision,  control,  jurisdiction  or  advisory  power. 

(e)  "Quorum"  unless  otherwise  defined  by  applicable  law  means 
a  simple  majority  of  the  constituent  membership  of  a  public  body. 

Inspection  of  public  records 

Section  4.  (a)  Any  person  has  a  right  to  inspect  or  copy  any 
public  record  of  a  public  body,  except  as  otherwise  provided  by 
Section  5,  in  accordance  with  reasonable  rules  concerning  time  and 
place  of  access. 
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(b)  The  public  body  may  establish  and  collect  fees  not  to  exceed 
the  actual  cost  of  searching  for  or  making  copies  of  records.  Such 
records  shall  be  furnished  at  the  lowest  possible  cost  to  the  person 
requesting  the  records.  Records  shall  be  provided  in  a  form  that  is 
both  convenient  and  practical  for  use  by  the  person  requesting  copies 
of  the  records  concerned,  if  it  is  equally  convenient  for  such  public 
body  to  provide  the  records  in  such  form.  Documents  may  be 
furnished  when  appropriate  without  charge  or  at  a  reduced  charj^c^ 
where  the  agency  determines  that  waiver  or  reduction  of  the  fee  i:> 
in  the  public  interest  because  furnishing  the  information  can  he 
considered  as  primarily  benefiting  the  general  public.  Fees  shall 
not  be  charged  for  examination  and  review  to  determine  if  such 
documents  are  subject  to  disclosure.  Nothing  in  this  act  shall  pre- 
vent tthe  custodian  of  the  public  records  from  charging  a  reasonable 
hourly  rate  for  making  records  available  to  the  public  nor  requiring 
a  reasonable  deposit  of  such  costs  prior  to  searching  for  or  makin/T 
copies  of  the  records. 

(c)  Each  public  body,  upon  written  request  for  records  mad(^ 
under  this  act,  shall  within  fifteen  days  (excepting  Saturdays,  Sun- 
<hys  and  legal  public  holidays)  of  the  receipt  of  any  such  request 
n.itify  the  person  making  such  request  of  its  determination  and  the 
reasons  therefor.  Such  a  determination  shall  constitute  the  final  opin- 
ion of  the  public  body  as  to  the  public  availability  of  the  requested 
public  record. 

Matters  exempt  from  disclosure 

Section  5.  (a)  The  following  matters  may  be  exempt  froni dis- 
closure under  the  provisions  of  this  act: 

(1)  Trade  secrets,  which  are  defined  as  unpatented,  secret, 
commercially  valuable  plans,  appliances,  formulas,  or  processes,  which 
are  used  for  the  making,  preparing,  compounding,  treating  or  proc- 
e.^bing  of  articles  or  materials  which  are  trade  commodities  obtained 
from  a  person  and  which  are  generally  recognized  as  confidential. 

(2)  Information  of  a  personal  nature  where  the  public  dis- 
closure thereof  would  constitute  unreasonable  invasion  of  personal 
privacy,  including,  but  not  limited  to,  information  as  to  gross  receii)ts 
cnnlained  in  applications  for  business  licenses. 

(3)  Records  of  law  enforcement  and  public  safety  agencies  not 
otherwise  available  by  law  that  were  compiled  in  the  process  of 
detecting  and  investigating  crime  if  the  disclosure  of  the  information 
\vould  harm  the  agency  by: 

(A)   Disclosing  identity  of  informants  not  otherwise  known; 
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(B)  The  premature  release  of  information  to  be  used   in  a 
I)rospective  law  enforcement  action; 

(C)  Disclosing  investigatory  techniques  not  otherwise  known 
outside  the  government; 

(D)  By  endangering  the  life,  health  or  property  of  any  person. 

(4)  Matters  specifically  exempted  from  disclosure  by  statute  or 
law. 

(5)  Documents  incidental  to  proposed  contractual  arrangements 
and  ])roposed  sale  or  purchase  of  property. 

(6)  Salaries  of  employees  below  the  level  of  department  head; 
provided,  however,  that  complete  salary  schedules  showing  compen- 
sation ranges  for  each  employee  classification,  including  longevity 
steps,  where  applicable  shall  be  made  available. 

(7)  Corre.^i.uiiuc.ice  or  work  products  of  legal  counsel  for  a 
]ublic  body  and  any  other  material  that  would  violate  attorney-client 
relationships. 

(b)  If  any  public  record  contains  material  which  is  not  exempt 
under  item  (a)  of  this  section,  the  public  body  shall  separate  the 
exempt  and  nonexempt  material  available  for  examination. 

Certain  matters  public  information 

Section  6.  Without  limiting  the  meaning  of  other  sections  of  this 
act,  the  following  categories  of  information  are  specifically  made 
public  information  subject  to  the  restrictions  and  limitations  of  Sec- 
tions 3,  5  and  8  of  this  act : 

(1)  The  names,  sex,  race,  title  and  dates  of  employment  of 
all  employees  and  officers  of  public  bodies ; 

(2)  Administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public ; 

(3)  Final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases; 

(4)  Those  statements  of  policy  and  interpretations  of  policy, 
statute  and  the  Constitution  which  have  been  adopted  by  the  public 
body ; 

(5)  Written  planning  policies  and  goals  and  final  planning 
decisions ; 

(6)  Information  in  or  taken  from  any  account,  voucher  or  con- 
tract dealing  with  the  receipt  or  expenditure  of  public  or  other  funds 
by  public  bodies; 

(7)  The  minutes  of  all  proceedings  of  all  public  bodies  and  all 
votes  at  such  proceedings,  with  the  exception  of  all  such  minutes 
and  votes  taken  at  meetings  closed  to  the  public  pursuant  to  Section  <S. 
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Meetings  of  public  bodies  to  be  open 

Section  7.     Every  meeting  of  all  public  bodies  shall  be  open  to 
the  public  unless  closed  pursuant  to  Section  8  of  this  act. 

When  meetings  may  be  closed 

Section  8.     (a)  A  public  body  may  hold  a  meeting  closed  to  the 
pubHc  for  one  or  more  of  the  following  reasons : 

(1)  Discussion  of  employment,  appointment,  compensation,  pro- 
motion, demotion,  discipline  or  release  of  an  employee,  or  the  ap- 
pointment of  a  person  to  a  public  body;  provided,  however,  that  if 
an  adversary  hearing  involving  the  employee,  other  than  under  a 
grievance  procedure  provided  in  Chapter  17  of  Title  8  of  the  1976 
Code,  is  held  such  employee  shall  have  the  right  to  demand  that  the 
hearing  be  conducted  publicly. 

(2)  Discussion  of  negotiations  incident  to  proposed  contractual 
arrangements  and  proposed  sale  or  purchase  of  property,  the  receipt 
of  legal  advice,  settlement  of  legal  claims,  or  the  position  of  the 
public  agency  in  other  adversary  situations  involving  the  assertion 
against  said  agency  of  a  claim. 

(3)  Discussion  regarding  the  development  of  security  personnel 
or  devices.  i 

(4)  Investigative  proceedings  regarding  allegations  of  criminal 

misconduct. 

(5)  Prior  to  going  into  executive  session  the  public  agency 
shall  vote  in  public  on  the  question  and  when  such  vote  is  favorable 
the  presiding  officer  shall  announce  the  purpose  of  the  executive 
session.  Any  formal-action  taken  in  executive  session  shall  thereafter 
be  ratified  in  public  session  prior  to  such  action  becoming  effective. 
As  used  in  this  item  "formal  action"  means  a  recorded  vote  com- 
mitting the  body  concerned  to  a  specific  course  of  action. 

(b)  Any  public  body  may  hold  a  closed  meeting  for  the  purpose 
of  receiving  an  administrative  briefing  by  an  affirmative  vote  of 
three-fourths  of  its  members  present  and  voting  when  required  by 
some  exceptional  reason  so  compelling  as  to  override  the  general 
public  policy  in  favor  of  public  meetings;  provided,  that  no  budgetary 
matters  shall  be  discussed  in  such  closed  session  except  as  otherwise 
provided  by  law.  Such  reasons  and  the  votes  of  the  members  shall 
he  recorded  and  be  matters  of  public  record.  No  regular  or  general 
])ractice  or  pattern  of  holding  closed  meetings  shall  be  permitted. 

(c)  No  chance  meeting,  social  meeting  or  electronic  communica- 
tion ^hall  be  used  in  circumvention  of  the  spirit  of  requirements  of 
this  act  to  act  ui)on  a  matter  over  which  the  public  body  has  super- 
vision, control,  jurisdiction  or  advisory  power. 
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(d)  This  act  shall  not  prohibit  the  removal  of  any  person  who 
wilfully  disrupts  a  meetin*,^  to  the  extent  that  orderly  conduct  of 
the  meeting  is  seriously  compromised. 

(e)  Sessions  of  the  General  Assembly  may  enter  into  executive 
sessions  authorized  by  the  Constitution  of  this  State  and  rules  adopted 
])ursuant  thereto. 

NoticG  of  meetings  required 

Si;cTroN  9.  (a;  All  public  bodies  shall  give  written  public  notice 
.f  llicir  lei^ular  meetings  at  the  beginning  of  each  calendar  year. 
The  notice  shall  include  the  dates,  times  and  places  of  such  meetings. 
Agendas,  if  any,  for  regularly  scheduled  meetings  shall  be  postcrl  <>i\ 
a  bulletin  board  at  the  office  or  meeting  place  of  the  public  Iv"'-. 
at  least  twenty-four  hours  prior  to  such  meetings.  All  public  bodies 
shall  post  on  such  bulletin  board  public  notit*^  loi  any  called,  special 
or  re-scheduled  meetings.  Such  notice  shall  be  posted  as  early  as  is 
practicable  but  not  later  than  twenty-four  hours  before  the  mectin-. 
The  notice  shall  include  the  agenda,  date,  time  and  place  of  the 
meeting.  This  requirement  shall  not  apply  to  emergency  meetinc"^ 
of  public  bodies. 

(b)  Legislative  committees  shall  post  their  meeting  times  during 
weeks  of  the  regular  session  of  the  General  Assembly  and  .•^hall 
comply  with  the  provisions  for  notice  of  special  meetings  dming 
those  weeks  when  the  General  Assembly  is  not  in  session.  Subroni 
mittees  of  standing  legislative  committees  shall  give  reasonable  notice 
during  weeks  of  the  legislative  session  only  if  it  is  practicable  to  do  so. 

(c)  Written  public  notice  shall  include  but  need  not  be  limited 
to  posting  a  copy  of  the  notice  at  the  principal  office  of  the  publ'c 
body  holding  the  meeting  or,  if  no  such  office  exists,  at  the  building 
in  which  the  meeting  is  to  be  held. 

(d)  All  public  bodies  shall  make  an  effort  to  notify  local  news 
media,  or  such  other  news  media  as  may  request  notification  of  the 
times,  dates,  places  and  agenda  of  all  public  meetings,  whether 
scheduled,  rescheduled  or  called,  and  the  efforts  made  to  comply 
with  this  requirement  shall  be  noted  in  the  minutes  of  the  meetings. 

Minutes  required 

Section  10.  (a)  All  public  bodies  shall  keep  Written  minutes  of 
all  of  their  public  meetings.  Such  minutes  shall  include  but  need 
not  be  limited  to: 

(1)  The  date,  time  and  place  of  the  meeting. 

(2)  The  members  of  the  public  body  recorded  as  either  prcscni 
or  absent. 
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(3)  The  substance  of  all  matters  proposed,  discussed  or  decided 
and,  at  the  request  of  any  member,  a  record,  by  an  individual  member, 
of  any  votes  taken. 

(4)  Any  other  information  that  any  member  of  the  public  body 
requests  be  included  or  reflected  in  the  minutes. 

(b)  The  minutes  shall  be  public  records  and  shall  be  available 
within  a  reasonable  time  after  the  meeting  except  where  such  di.^- 
closures  would  be  inconsistent  with  Section  8  of  this  act. 

(c)  All  or  any  part  of  a  meeting  of  a  public  body  may  be  recorded 
by  any  person  in  attendance  by  means  of  a  tape  recorder  or  any  other 
means  of  sonic  reproduction,  except  when  a  meeting  is  closed  pursuant 
to  Section  8  of  this  act,  provided  that  in  so  recording  there  is 
no  active  interference  with  the  conduct  of  the  meeting.  Provided, 
further,  that  the  public  body  shall  not  be  required  to  furnish  recording 
facilities  or  equipment. 

Injunctive  relief 

Section  11.  (a)  Any  citizen  of  the  State  may  apply  to  the  cir- 
cuit court  for  injunctive  relief  to  enforce  the  provisions  of  this  act 
in  appropriate  cases  provided  such  application  is  made  no  later 
than  sixty  days  following  the  date  which  the  alleged  violation  occurs 
or  sixty  days  after  ratification  of  such  act  in  public  session  whichever 
comes  later.  The  court  may  order  equitable  relief  as  it  deems  ap- 
propriate. , 

(b)  If  a  person  seeking  such  relief  prevails,  he  may  be  awarded 
reasonable  attorney  fees  and  other  costs  of  litigation.  If  such  person 
prevails  in  part,  the  court  may  in  its  discretion  award  him  reasonable 
attorney  fees  or  an  appropriate  portion  thereof. 

Penalties 

Section  12.  Any  person  or  group  of  persons  who  willfully  vio- 
lates the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be  fined  not  more  than  one  hundred  dollars 
or  imprisoned  for  not  more  than  thirty  days  for  the  first  offense, 
shall  be  fined  not  more  than  two  hundred  dollars  or  imprisoned  for 
not  more  than  sixty  days  for  the  second  ofYense  and  shall  be  fined 
three  hundred  dollars  or  imprisoned  for  not  more  than  ninety  days 
for  the  third  or  subsequent  offense. 

Repeal 

Section  13.  Act  1396  of  1972,  as  amended  by  Act  608  of  1976, 
is  repealed. 

Time  effective 

Section  14.     This  act   shall   take   effect   upon   approval  'by    the 

Governor. 

Approved,    July  18,    1978 
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1-26-2.     Agency  materials  available  for  public  inspection — De^ 

rogatory  materials. — Each  agency  shall  make  available  for  public 

inspection  all  rules,  final  orders,  decisions,  opinions,  intra-agency 

memoranda,  together  with  all  other  materials,  written  statements 

of  poKcy  or  interpretations  formulated,  adopted,  or  used  by  the 

agency  in  the  discharge  of  its  functions.  An  agency  shall  hold 

confidential  materials  derogatory  to  a  person  but  such  information 

shall  be  made  available  to  the  person  to  whom  it  relates. 

Source:    SDC    1939,    §55.1203;    SL 
1966,  ch  159,  §  2;  1972,  ch  8,  §  4. 

I -27- 1.  Records  open  to  inspection.  In  every  case  whore  the  keep- 
ing of  a  record,  or  the  preservation  of  a  document  or  other  instrument 
.s  re(iuired  of  an  officer  or  public  servant  under  any  statute  of  this 
^tate,  such  record,  document,  or  other  instrument  shall  be  kept  avail 
able  and  open  to  inspection  by  any  person  during  the  business  hours 
of  the  office  or  place  where  the  same  is  kept. 

Source:     S'.  1935.  ch  177,  §  1;  SDC  1939.      Amendments. 

;>  48.0701;  SL  1977.  ch  16,  §  2.  The  1977  amendment  substituted    'an.N 

statute  of  this  state"  for  "the  laws  uf  this 
state." 

1-27-2.     Repealed  by  SL  1977,  ch  16.  §  3. 

1-27-3.  Records  declared  confidential  or  secret.  Section  1-27-1 
shall  not  apply  to  such  records  as  are  specifically  enjoined  to  be  held 
confidential  or  secret  by  the  laws  requiring  them  to  be  so  kept. 

Source:    SL  1935.  ch  177,  $  2;  SDC  1939,      Amendments. 

«  48.0701;  SL  1977,  ch  16,  §  1.  The  1977  amendment  inserted  "confiden 

tial  or." 


30-272   O  -  78  -  28 
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15-304.  Records  open  to  public  inspection. — All  state,  county  and 
municipal  records  shall  at  all  times,  during  business  hours,  be  open 
for  personal  inspection  by  any  citizen  of  Tennessee,  and  those  in  charge 
of  such  records  shall  not  refuse  such  right  of  inspection  to  any  such 
citizen,  unless  otherwise  provided  by  law  or  regulations  made  pursuant 
thereto.    [Acts  1957,  ch.  285,  §  1.] 

15-305.  Confidential  records. — (1)  The  medical  records  of  patients  in 
state  hospitals  and  medical  facilities,  and  the  medical  records  of  per- 
sons receiving  medical  treatment,  in  whole  or  in  part,  at  the  expense 
of  the  state,  shall  be  treated  as  confidential  and  shall  not  be  open  for 
inspection  by  members  of  the  public.  Additionally,  all  investigative 
records  of  the  Tennessee  bureau  of  criminal  identification  shall  be 
treated  as  confidential  and  shall  not  be  open  to  inspection  by  mem- 
bers of  the  public.  The  information  contained  in  such  records  shall  be 
disclosed  to  the  public  only  in  compliance  with  a  subpoena  or  an  order  of 
a  court  of  record,  however,  such  investigative  records  of  the  Tennessee 
bureau  of  criminal  identification  shall  be  open  to  inspection  by  elected 
members  of  the  general  assembly  if  such  inspection  is  directed  by 
a  duly  adopted  resolution  of  either  house  or  of  a  standing  or  joint 
committee  of  either  house.  Records  shall  not  be  available  to  any 
member  of  the  executive  branch  except  those  directly  involved  in 
the  investigation  in  the  Tennessee  bureau  of  investigation  itself  and 
the  governor  himself.  The  records,  documents  and  papers  in  the  pos- 
session of  the  military  department  which  involve  the  security  of 
the  United  States  and/or  the  state  of  Tennessee,  including  but  not 
restricted  to  national  guard  personnel  records,  staff  studies  and  in- 
vestigations, shall  be  treated  as  confidential  and  shall  not  be  open 
for  inspection  by  members  of  the  public. 

(2)  The  records  of  students  in  public  educational  institutions  shall  be 
treated  as  confidential.  Information  in  such  records  relating  to  academic 
performance,  financial  status  of  a  student  or  his  parent  or  guardian, 
medical  or  psychological  treatment  or  testing  shall  not  be  made  avail- 
able to  unauthorized  personnel  of  the  institution  or  to  the  public  or 
any  agency,  except  those  agencies  authorized  by  the  educational  in- 
stitution to  conduct  specific  research  or  otherwise  authorized  by  the 
governing  board  of  the  institution,  without  the  consent  of  the  student 
involved  or  the  parent  or  guardian  of  a  minor  student  attending  any 
institution  of  elementary  or  secondary  education,  except  as  other- 
wise provided  by  law  or  regulation  pursuant  thereto  and  except  in 
consequence  of  due  legal  process  or  in  cases  when  the  safety  of  persons 
or  property  is  involved.  The  governing  board  of  the  institution,  the 
state  department  of  education,  and  the  Tennessee  higher  education 
commission  shall  have  access  on  a  confidential  basis  to  such  records  as 
are  required  to  fulfill  their  lawful  functions.  Statistical  information 
not  identified  with  a  particular  student  may  be  released  to  any  person, 
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agency,  or  the  public;  and  information  relating  only  to  an  individual 
student's  name,  age,  address,  dates  of  attendance,  grade  levels  com- 
pleted, class  placement  and  academic  degrees  awarded  may  likewise  be 
disclosed. 

(3)  [Deleted  by  1977  amendment.]  [Acts  1967,  ch.  285,  §2;  1970 
(Adj.  S.),  ch.  531,  §§  1,  2;  1973,  ch.  99,  §  1;  1975,  ch.  127,  §  1 ;  1976 
(Adj.  S.),  ch.  562,  §  1;  1976  (Adj.  S.),  ch.  777,  §  1 ;  1977,  ch.  152,  §  3.] 

15-S06.  Violations. — (1)  Any  official  who  shall  violate  the  provi- 
sions of  §§  15-304 — 16-307  shall  be  deemed  guilty  of  a  misdemeanor. 

(2)  [Deleted  by  1977  amendment.]  [Acts  1957,  ch.  286,  §  3 ;  1975, 
ch.  127,  §2;  1977,  ch.  162,  §4.] 

15-307.  Right  to  make  copies  of  public  records. — In  all  cases  where 
any  person  has  the  right  to  inspect  any  such  public  records,  such  person 
shall  have  the  right  to  take  extracts  or  make  copies  thereof,  and  to 
make  photographs  or  photostats  of  the  same  while  such  records  are 
in  the  possession,  custody  and  control  of  the  lawful  custodian  thereof, 
or  his  authorized  deputy ;  provided,  however,  the  lawful  custodian  of 
such  records  shall  have  the  right  to  adopt  and  enforce  reasonable 
rules  governing  the  making  of  such  extracts,  copies,  photographs  or 
photostats.    [Acts  1957*  ch.  285,  §  4.] 

15-308.  Records  of  convictions  of  traflBc  and  other  violations — Avail- 
ability.— Any  public  official  having  charge  or  custody  of  or  control  over 
any  public  records  of  convictions  of  traffic  violations  or  any  other  state, 
county  or  municipal  public  offenses  shall  made  available  to  any  citizen, 
upon  request,  during  regular  office  hours,  a  copy  or  copies  of  any  such 
record  requested  by  such  citizen,  upon  the  payment  of  a  reasonable 
charge  or  fee  therefor.  Such  official  is  authorized  to  fix  a  charge  or  fee 
per  copy  that  would  reasonably  defray  the  cost  of  producing  and  deliver- 
ing such  copy  or  copies.  [Acts  1974  (Adj.  S.),  ch.  581,  §  1.] 

15-401.  Definitions. — 1.  "Section"  shall  mean  the  records  manage- 
ment section  of  the  department  of  finance  and  administration. 

2.  *Tublic  record"  or  "public  records"  shall  mean  all  documents, 
papers,  letters,  maps,  books,  photographs,  microforms,  electronic  data 
processing  output,  films,  sound  recordings,  or  other  material  regardless 
of  physical  form  or  characteristics  made  or  received  pursuant  to  law 
or  ordinance  or  in  connection  with  the  transaction  of  official  business 
by  any  governmental  agency. 

S.  *Termanent  records"  shall  mean  those  records  which  have  perma- 
nent administrative,  fiscal,  historical  or  legal  value. 

4.  'Temporary  records"  shall  mean  those  records  which  cease  to 
have  value  immediately  after  departmental  use  and  need  not  be  retained 
for  any  purpose. 

5.  ''Working  papers"  shall  mean  those  records  created  to  serve  as 
input  for  final  reporting  documents,  including  electronic  data  processed 
records,  and/or  computer  output  microfilm,  and  those  ?^ecords  which 
become  obsolete  immediately  after  agency  use  or  publication- 

6.  "Agency'  shall  mean  any  department,  division,  board,  bureau, 
commission,  o:!  other  separate  unit  of  government  created  or  established 
by  the  constit'Jtibn,  by  law  or  pursuant  to  law. 

7.  "Disposition"  shall  mean  preservation  of  the  original  records  in 
whole  or  in  part,  preservation  by  photographic  or  other  reproduction 
processes,  or  outright  destruction  of  the  records.  [Acts  1974  (Adj.  S.), 
ch.  739,  §  1 ;  1975,  ch.  286,  §  2.] 
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TENNESSEE 
Regular  Session 

Chapter  890,  Public  Laws  1978 

House  Bill  No.  2367 

AN  ACT  to  amend  Title  «,  Chapter  6  and  Title  15,  Chapter  3  of  the  Ten- 
nessee Code  Ani>oti»ted  to  provide  for  the  confidentiality  of  books, 
records  and  other  communications  obtained,  received  and  retained 
by  the  Attorney  General  and  Reporter. 

BE  IT  ENACTED  BY  THE  GENERAL 
ASSEMBLY  OF  THE  STATE  OF  TENNESSEE, 
That: 

SECTION  i.  Title  8,  Chapter  6  of  the  Tennessee 
Code  Annotated  is  hereby  amended  by  adding  a  new 
section  following  T.C.A.  Section  8-635  which  reads  as 
follows: 

All  testimony,  books,  documents,  or  other 
writings,  records  or  tangible  objects  obtained  by 
the  Attorney  General  pursuant  to  T.C.A.  Sections 
8-630  and  8-631  shall  be  confidential  and  shall 
not  be  publicly  divulged  by  the  Office  of  the 
Attorney  General  except  in  the  discharge  of  the 
duties  of  the  Office  or  in  legal  proceedings  in 
which  the  State  is  a  party. 

SECTION  2.  Tennessee  Code  Annotated,  Section 
15-305,  is  amended  by  adding  a  new  subsection  which 
reads  as  follows: 

(3)  (a)  The  foll(»wing  books,  records  and  other 
materials  in  the  posse^.sion  of  the  Office  of  the 
Attorney  General  and  Reporter  which  relate  to 
any  pending  or  con  ten),  plated  legal  or 
admmistrativc  proceeding  in  which  the  Office  of 
the  Attorney  General  and  Reporter  may  be 
involved  shall  not  be  open  for  public  inspection: 

"'  Commerce  Clearing  House,  Inc.  , Advance 
Session  Laws  Reporter, (1 978) 


431 


(i)  books,  records  or  othei  materials  which  are 
confidential  or  privileged  by  state  law; 

(ii)  books,  records  or  other  materials  relating  to 
investigations  conducted  by  federal  law 
enforcement  or  federal  regulatory  agencies, 
which  are  (onfidential  or  privileged  under 
federal  law; 

(iii)  the  work  product  of  ilio  Attornt-y  General 
and  Reporter  or  any  attorney  working  under 
his  supervision  and  control;  or 

(iv)  communicatioiis  made  to  or  by  the  Attorney 
General  and  Reporter  or  any  attorney 
working  under  his  supervision  and  control  in 
the  context  of  the  attorney-client 
relationship. 

(v)  I'iook'v.  records  ^nd  other  materials  in  the 
postot.'.ssion  of  other  departments  and  agencies 
which  are  available  for  puolic  inspection  and 
copying  pursuant  lo  Tenn.  Gude  Ann.  Sections 
15-304  and  15-307.  ft  is  the  intent  of  this 
section  to  leave  subjt.ct  to  public  inspection 
and  copying  pursuant  to  T.G.A.  15-304  and 
15-307  such  books,  records  and  other 
materials  in  the  possession  of  other 
departments  even  though  copies  of  the  same 
books,  records  and  other  materials  which  are 
also  in  the  possession  of  the  Attorney 
General's  Office  are  not  subject  to  inspection 
or  copying  in  the  office  of  the  Attorney 
General,  provided  such  records,  books  and 
materials  are  available  for  copying  and 
inspection  in  such  other  departments. 

(b)  Books,  records  and  other  materials  made 
confidential  by  this  Act  which  are  in  the 
possession  of  the  Office  of  the  Attorney  General 
and  Reporter  shall  be  open  to  inspection  by  the 
elected  members  of  the  General  Assembly  if  such 
inspection  is  directed  by  a  duly  adopted 
resolution  of  either  house  or  of  a  standing  or  joint 
committee  of  either  house  and  is  required  for  the 
conduct  of  legislative  business. 

(c)  Except  for  the  provisions  of  subsection  (b) 
hereof,  the  books,  records  and  materials  made 
confidential  or  privileged  by  ihis  Act  shall  be 
disclosed  to  the  public  only  in  the  discharge  of  the 
duties  of  the  Office  of  the  Attorney  General. 

SECTION  3.  Opinions  issued  by  the  office  of  the 
Attorney  General  and  Reporter  pursuant  to  the 
duties  of  Tennessee  Code  Annotated,  Section  8-609 
(2),  shall  be  made  available  for  public  inspection. 

SECTION  4.  This  Act  shall  take  effect  upon 
becoming  law.  the  public  welfare  requiring  it. 


Approved,  April  13,  1978 
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Art.  6252— 17a.     Access  by  public  to  information  in  custody  of  govern- 
,  mental  agencies  and  bodies 

D«clarmtlon  of  policy 

Section  1.  Pursuant  to  the  fundamental  philosophy  of  the  American 
constitutional  form  of  representative  government  which  holds  to  the  prin- 
ciple that  government  is  the  servant  of  the  people,  and  not  the  master  of 
them,  it  is  hereby  declared  to  be  the  public  policy  of  the  State  of  Texas 
that  all  persons  are,  unless  otherwise  expressly  provided  by  law,  at  all 
times  entitled  to  full  and  complete  information  regarding  the  affairs  of 
government  and  the  official  acts  of  those  who  represent  them  as  public 
officials  and  employees.  The  people,  in  delegating  authority,  do  not  give 
their  public  servants  the  right  to  decide  what  is  good  for  the  people  to 
know  and  what  is  not  good  for  them  to  know.  The  people  insist  on  re- 
maining informed  so  that  they  may  retain  control  over  the  instruments 
they  have  created.  To  that  end,  the  provisions  of  this  Act  shall  be  liberal- 
ly construed  with  the  view  of  carrying  out  the  above  declaration  of  pub- 
lic policy. 

Definitions 

Sec.  2.     In  this  Act: 

(1)  "Governmental  body"  means: 

(A)  any  board,  commission,  department,  committee,  institution,  agency, 
or  office  within  the  executive  or  legislative  branch  of  the  state  govern- 
ment, or  which  is  created  by  either  the  executive  or  legislative  branch  of 
the  state  government,  and  which  is  under  the  direction  of  one  or  more 
elected  or  appointed  members; 

(B)  the  commissioners  court  of  each  county  and  the  city  council  or 
governing  body  of  each  city  in  the  state; 

(C)  every  deliberative  body  having  rulemaking  or  quasi-judicial  pow- 
er and  classified  as  a  department,  agency,  or  political  subdivision  of  a 
county  or  city ; 

(D)  the  board  of  trustees  of  every  school  district,  and  every  county 
board  of  school  trustees  and  county  board  of  education ; 

(E)  the  governing  board  of  every  special  district; 

(F)  the  part,  section,  or  portion  of  every  organization,  corporation, 
commission,  committee,  institution,  or  agency  which  is  supported  in  whole 
or  in  part  by  public  funds,  or  which  expends  public  funds.  Public  funds 
as  used  herein  shall  mean  funds  of  the  State  of  Texas  or  any  governmental 
subdivision  thereof ; 

(G)  the  Judiciary  is  not  included  within  this  definition. 

(2)  "Public  records"  means  the  portion  of  all  documents,  writings, 
letters,  memoranda,  or  other  written,  printed,  typed,  copied,  or  developed 
materials  which  contains  public  information. 

PnbUc  inforauitlon 

Sec.  3.  (a)  All  information  collected,  assembled,  or  maintained  by 
governmental  bodies  pursuant  to  law  or  ordinance  or  in  connection  with 
the  transaction  of  official  business  is  public  information  and  available  to 
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-  the  public  during  normal  business  hours  of  any  governmental  body,  with 
the  following  exceptions  only: 

(1)  information  deemed  confidential  by  law,  either  Conatitiitional. 
statutory,  or  by  judicial  decision ; 

(2)  information  in  personnel  files,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy;  provided, 
however,  that  all  information  in  personnel  files  of  an  individual  employee 
within  a  governmental  body  is  to  be  made  available  to  that  individual  em- 
ployee or  his  designated  representative  as  is  public  information  under 
this  Act; 

(3)  information  relating  to  litigation  of  a  criminal  or  civil  nature  and 
settlement  negotiations,  to  which  the  state  or  political  subdivision  is,  or 
may  be,  a  party,  or  to  which  an  officer  or  employee  of  the  state  or  political 
subdivision,  as  a  consequence  of  his  office  or  employment,  is  or  may  be  a 
party,  that  the  attorney  general  or  the  respective  attorneys  of  the  various 
political  subdivisions  has  determined  should  be  withheld  from  public  in- 
spection ; 

(4)  information  which,  if  released,  would  give  advantage  to  competi- 
tors or  bidders ; 

(5)  information  pertaining  to  the  location  of  real  or  personal  prop- 
erty for  public  purposes  prior  to  public  announcement  of  the  project,  and 
information  pertaining  to  appraisals  or  purchase  price  of  real  or  personal 
property  for  public  purposes  prior  to  the  formal  award  of  contracts  there- 
for; 

(6)  drafts  and  working  papers  involved  in  the  preparation  of  pro- 
posed legislation; 

(7)  matters  in  which  the  duty  of  the  Attorney  General  of  Texas  or 
an  attorney  of  a  political  subdivision,  to  his  client,  pursuant  to  the  Rules 
and  Canons  of  Ethics  of  the  State  Bar  of  Texas  ^  are  prohibited  from  dis- 
closure, or  which  by  order  of  a  court  are  prohibited  from  disclosure ; 

(8)  records  of  law  enforcement  agencies  that  deal  with  the  detection 
and  investigation  of  crime  and  the  internal  records  and  notations  of  such 
law  enforcement  agencies  which  are  maintained  for  internal  use  in  mat- 
ters relating  to  law  enforcement; 

(9)  private  correspondence  and  communications  of  an  elected  office 
holder  relating  to  matters  the  disclosure  of  which  would  constitute  an 
invasion  of  privacy ; 

(10)  trade  secrets  and  commercial  or  financial  information  obtained 
from  a  person  and  privileged  or  confidential  by  statute  or  judicial  deci- 
sion; 

(11)  inter-agency  or  intra-agency  memorandums  or  letters  which 
would  not  be  available  by  law  to  a  party  other  than  one  in  litigation  with 
the  agency; 

(12)  information  contained  in  or  related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf  of,  or  for  the  Use  of  an  agency 
responsible  for  the  regulation  or  supervision  of  financial  institutions, 
and/or  securities,  as  that  term  is  defined  in  the  Texas  Securities  Act; « 

(13)  geological  and  geophysical  information  and  data  including  xaaps 
.concerning  wells,  except  information  filed  in  connection  with  an  applica- 
tion or  proceeding  before  any  agency; 

(14)  student  records  at  educational  institutions  funded  wholly,  or  in 
part,  by  state  revenue ;  but  such  records  shall  be  made  available  upon 
request  of  educational  institution  personnel,  the  student  involved,  or  that 
student's  parent,  legal  guardian,  or  spouse; 

(15)  birth  and  death  records  maintained  by  the  Bureau  of  Vital  Sta- 
tistics in  the  State  of  Texas ; ' 

^     (16)  the  audit  working  papers  of  the  State  Auditor.  •->     '  i . 

(b)  This  section  docs  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically  stated 
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in  this  section.  This  section  is  not  authority  to  withhold  information 
fruni  individual  members  or  committees  of  the  legislature  to  use  for  leg- 
islative purposes. 

(c)  The  custodian  of  the  records  may  in  any  instance  within  his  dis- 
cretion make  public  any  information  contained  within  Section  3,  Subsec- 
tion (a)  6,  9, 11,  and  15. 

(d)  It  is  not  intended  that  the  custodian  of  public  records  may  be 
called  upon  to  perform  general  research  within  the  reference  and  research 
archives  and  holdings  of  state  libraries.  .^.^ 

1  See  Title  14  Appendix,  foil.  art.  320a— 1. 

•  See  article  681 — ♦,  subsec.  A. 

•  See  article  4477,  rule  34a  et  seq.  '  ■     ■      .'3    .     :  • 
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Application  (or  public  information 
Sec.  4.  On  application  for  public  information  to  the  custodian  of  in- 
formation in  a  governmental  body  by  any  person,  the  custodian  shall 
promptly  produce  such  information  for  inspection  or  duplication,  or  both, 
in  the  offices  of  the  governmental  body.  If  the  information  is  in  active 
use  or  in  storage  and,  therefore,  not  available  at  the  time  a  person  asks 
to  examine  it,  the  custodian  shall  certify  this  fact  in  writing  to  the  appli- 
cant and  set  a  date  and  hour  within  a  reasonable  time  when  the  record 
will  be  available  for  the  exercise  of  the  right  given  by  this  Act.  Nothing 
in  this  Act  shall  authorize  any  person  to  remove  original  copies  of  public 
records  from  the  offices  of  any  governmental  body  without  the  written 
permission  of  the  custodian  of  the  records. 

Custodian  of  public  records  described 

Sec.  5.  (a)  The  chief  administrative  officer  of  the  governmental  body 
shall  be  the  custodian  of  public  records,  and  the  custodian  shall  be  re- 
sponsible for  the  preservation  and  care  of  the  public  records  of  the  gov- 
ernmental body.  It  shall  be  the  duty  of  the  custodian  of  public  records, 
subject  to  penalties  provided  in  this  Act,  to  see  that  the  public  records 
are  made  available  for  public  inspection  and  copying;  that  the  records 
are  carefully  protected  and  preserved  from  deterioration,  alteration,  mu- 
tilation, loss,  removal,  or  destruction;  and  that  public  records  are  re- 
paired, reno'vated,  or  rebound  when  necessary  to  preserve  them  properly. 
When  records  are  no  longer  currently  in  use,  it  shall  be  within  the  dis- 
cretion of  the  agency  to  determine  a  period  of  time  for  which  said  records 
will  be  preserved. 

(b)  Neither  the  custodian  nor  his  agent  who  controls  the  use  of  pub- 
lic records  shall  make  any  inquiry  of  any  person  who  applies  for  inspec- 
tion or  copying  of  public  records  beyond  the  purpose  of  establishing  prop- 
er identification  and  the  public  records  being  requested;  and  the  cus- 
todian or  his  agent  shall  give,  grant,  and  extend  to  the  person  requesting 
public  records  all  reasonable  comfort  and  facility  for  the  full  exercise  of 
the  right  granted  by  this  Act. 

Specific  information  which  is  public  "'' 

Sec.  6.  Without  limiting  the  meaning  of  other  sections  of  this 
Act,  the  following  categories  of  information  are  specifically  made  public 
information : 

(1)  reports,  audits,  evaluations,  and  investigations  made  of,  for,  or 
by,  governmental  bodies  upon  completion; 

(2)  the  names,  sex,  ethnicity,  salaries,  title,  and  dates  of  employment 
of  all  employees  and  officers  of  governmental  bodies; 

(3).  information  in  any  account,  voucher,  or  contract  dealing  with  the 
receipt  or  expenditure  of  public  or  other  funds  by  governmental  bodies, 
not  otherwise  made  confidential  by  law; 

(4)  the  names  of  every  official  and  the  final  record  of  voting  on  all 
proceedings  in  governmental  bodies;  , 
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(5)  all  working  papers,  research  material,  and  information  used  to 
make  estimates  of  the  need  for,  or  expenditure  of,  public  funds  or  taxes 
by  any  governmental  body,  upon  completion  of  such  estimates; 

(6)  the  name,  place  of  business,  and  the  name  of  the  city  to  which 
local  sales  and  use  taxes  are  credited,  if  any,  for  the  named  person,  of 
persons  reporting  or  paying  sales  and  use  taxes  under  the  Limited  Sales, 
Excise,  and  Use  Tax  Act;  » 

(7)  descriptions  of  an  agency's  central  and  field  organization  and  the 
established  places  at  which,  the  employees  (and  in  the  case  of  a  uniform- 
ed service,  the  members)  from  whom,  and  the  methods  whereby,  the  pub- 
lic may  obtain  information,  make  submittals  or  requests,  or  obtain  deci- 
sions; 

(8)  statements  of  the  general  course  and  method  by  which  an  agency's 
functions  are  channeled  and  determined,  including  the  nature  and  re- 
quirements of  all  formal  and  informal  procedures  available ; 

(9)  rules  of  procedure,  descriptions  of  forms  available  or  the  places 
at  which  forms  may  be  obtained,  and  instructions  as  to  the  scope  and 
contents  of  all  papers,  reports,  or  examinations ; 

(10)  substantive  rules  of  general  applicability  adopted  as  authorized 
by  law,  and  statements  of  general  policy  or  interpretations  of  general 
applicability  formulated  and  adopted  by  the  agency ; 

(11)  each  amendment,  revisions,  or  repeal  of  7,  8,  9  and  10  above; 

(12)  final  opinions,  including  concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication  of  cases ; 

(13)  statements  of  policy  and  interpretations  which  have  been  adopted 
by  the  agency ; 

(14)  administrative  staff  manuals  and  instructions  to  staff  that  affect 
a  member  of  the  public ; 

(16)  information  currently  regarded  by  agency  policy  as  open  to  the 
public. 

»  Bm  V.A.T.S.  Tax.-0«n.  art.  20.01  et  eeq. 

Attorney  general  opinions 

Sec.  7.  (a)  If  a  governmental  body  receives  a  written  request  for  in- 
formation which  it  considers  within  one  of  the  exceptions  stated  in  Sec- 
tion 8  of  this  Act,  but  there  has  been  no  previous  determination  that  it 
falls  within  one  of  the  exceptions,  the  governmental  body  within  a  rea- 
sonable time,  no  later  than  ten  days,  after  receiving  a  written  request 
must  request  a  decision  from  the  attorney  general  to  determine  whether 
the  information  is  within  that  exception. .  If  a  decision  is  not  so  request- 
ed, the  information  shall  be  presumed  to  be  public  information. 

(b)  The  attorney  general  shall  forthwith  render  a  decision,  consistent 
with  standards  of  due  process,  to  determine  whether  the  requested  in- 
formation is  a  public  record  or  within  one  of  the  above  stated  exceptions. 
The  specific  information  requested  shall  be  supplied  to  the  attorney  gen- 
eral but  shall  not  be  disclosed  until  a  final  determination  has  been  made. 
The  attorney  general  shall  issue  a  written  opinion  based  upon  the  deter- 
mination made  on  the  request.  I.  ^ 
Writ  of  mandamus 

Sec.  8.  If  a  governmental  body  refuses  to  request  an  attorney  gen- 
eral's decision  as  provided  in  this  Act,  or  to  supply  public  information 
or  information  which  the  attorney  general  has  determined  to  be  a  public 
record,  the  person  requesting  the  information  or  the  attorney  general  may 
seek  a  writ  of  mandamus  compelling  the  governmental  body  to  make  the 
information  available  for  public  inspection.  > 

Cost  of  copies  of  public  records  c 

Sec.  9.  (a)  The  cost  to  any  person  requesting  noncertified  photo- 
graphic reproductions  of  public  records  comprised  of  pages  up  to  legal 
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size  shall  not  be  excessive.  The  State  Board  of  Control  shall  from  time 
to  time  determine  the  actual  cost  of  standard  size  reproductions  and  shall 
periodically  publish  these  cost  figures  for  use  by  agencies  in  determining 
charges  to  be  made  pursuant  to  this  Act. 

(b)  Charges  made  for  access  to  public  records  comprised  ih  any  form 
other  than  up  to  standard  sized  pages  or  in  computer  record  banks,  micro- 
film records,  or  other  similar  record  keeping  systems,  shall  be  set  upon 
consultation  between  the  custodian  of  the  records  and  the  State  Board  of 
Control,  giving  due  consideration  to  the  expenses  involved  in  providing 
the  public  records  making  every  effort  to  match  the  charges  with  the 
actual  cost  of  providing  the  records. 

(c)  It  shall  be  the  policy  of  all  governmental  bodies  to  provide  suit- 
able copies  of  all  public  records  within  a  reasonable  period  of  time  after 
the  date  copies  were  requested.  Every  governmental  body  is  hereby  in- 
structed to  make  reasonably  efficient  use  of  each  page  of  public  records 
so  as  not  to  cause  excessive  costs  for  the  reproduction  of  public  records. 

(d)  The  charges  for  copies  made  in  the  district  clerk's  office  and  the 
county  clerk's  office  shall  be  as  otherwise  provided  by  law. 

(e)  No  charge  shall  be  made  for  one  copy  of  any  public  record  request- 
ed from  state  agencies  by  members  of  the  legislature  in  performance  of 
their  duties. 

(f )  The  charges  for  copies  made  by  the  various  municipal  court  clerks 
of  the  various  cities  and  towns  of  this  state  shall  be  as  otherwise  pro- 
vided by  ordinance. 

Distribution  of  confidential  information  prohibited 

Sec.  10.  (a)  Information  deemed  confidential  under  the  terms  of  this 
Act  shall  not  be  distributed. 

(b)  Any  person  who  violates  Section  10(a)  of  this  Act  shall  be  deem- 
ed guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  by  con- 
finement in  the  county  jail  not  to  exceed  six  (6)  months  or  fined  in  an 
amount  not  to  exceed  $1,000,  or  by  both  such  fine  and  confinement. 

Bond  for  payment  of  costs  for  preparation  of 
public  records  or  cash  prepayment 

Sec.  11.  A  bond  for  payment  of  costs  for  the  preparation  of  such  pub- 
lic records,  or  a  prepayment  in  cash  of  the  anticipated  costs  for  the  prepa- 
ration of  such  records,  may  be  required  by  the  head  of  the  department  or 
agency  as  a  condition  precedent  to  the  preparation  of  such  record  where 
the  record  is  unduly  costly  and  its  reproduction  would  cause  undue  hard- 
ship to  the  department  or  agency  if  the  costs  were  not  paid. 

Penalties 

Sec.  12.  Any  person  who  wilfully  destroys,  mutilates,  removes  with- 
out permission  as  provided  herein,  or  alters  public  records  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  shall  be  fined  not  less  than  $26  nor 
more  than  $4,000,  or  confined  in  the  county  jail  not  less  than  three  days 
nor  more  th^n  three  months,  or  both  such  fine  and  confinement. 

Procedures  for  inspection  of  public  records 

Sec.  13.  Each  governmental  body  may  promulgate  reasonable  rules  of 
vrocedure  by  which  public  records  may  be  inspected  efficiently,  safely, 
uild  without  delay. 

Interpretation  of  this  act 

Sec.  14.  (a)  This  Act  does  not  prohibit  any  governmental  body  from 
volu.itarily  making  part  or  all  of  its  records  available  to  the  public.  Sin- 
less txpressly  prohibited  by  law;  provided  that  such  records  shall  then 
be  avai.^able  to  any  person.  •> 
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(b)  This  Act  does  not  authorize  the  withholding  of  information  or 
limit  the  availability  of  public  records  to  the  public,  except  as  expressly 
80  provided. 

(c)  This  Act  does  not  give  authority  to  withhold  information  from 
individual  members  or  committees  of  the  Legislature  of  the  State  of  Texas 
to  use  for  legislative  purposes. 

(d)  This  Act  shall  be  liberally  construed  in  favor  of  the  granting  of 
any  request  for  information. 

(e)  Nothing  in  this  Act  shall  be  construed  to  require  the  release  of 
information  contained  in  education  records  of  any  educational  agency  or 
institution  except  in  conformity  with  the  provisions  of  the  Family  Edu- 
cational Rights  and  Privacy  Act  of  1974,  as  enacted  by  Section  513  of 

I   Public  Law  93-380,  codified  as  Title  20  U.S.C.A.  Section  1232g,  as  amend- 
ed. 

Severability 

Sec.  15.  If  any  provision  of  this  Act  or  ♦h**  application  thereof  to  any 
person  or  circumstances  is  held  invalid,  such  invalidity  shall  not  affect 
other  provisions  or  applications  of  the  Act  which  can  be  given  effect  with- 
out the  invalid  provision  or  application,  and  to  this  end  the  provisions  of 
this  Act  are  declared  to  be  severable. 

Acts  1973,  €3rd  Leg.,  p.  1112,  ch.  424,  eff.  June  14.  1973.    Sec.  14(e)  added 
by  Acts  1975,  64th  Leg.,  p.  809,  ch.  314,  §  1,  eff.  May  27,  1975. 
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UTAH  Code  Annotated 
1977  Pocket  Supplement 

Freedom  of  Information  (Open  Records' 
Right  to  Inspect  Records 
Volumes  7,10 


63-2-66.  Archives  and  records  service — Access — Certified  copies. — The 
arcliivist  sliali  keep  the  public  archives  in  his  custody  in  such  arrangement 
and  condition  as  to  make  them  accessible  for  convenient  use  and  shall 
permit  them  to  be  inspected,  examined,  abstracted  or  copied  at  reasonable 
times  under  his  supervision  by  any  person.  He  shall  upon  the  demand  of 
aJU'  person  furnish  certified  copies  thereof  on  payment  in  advance  of  rea- 
sonable fees  as  determined  by  the  director  of  finance.  Copies  of  public 
records  transferred  pursuant  to  law  from  the  office  of  origin  to  the  custody 
of  the  archivist  when  certified  by  the  archivist  under  the  seal  of  the  Utah 
state  archives  shall  have  the  same  legal  force  and  effect  as  if  eeriifled  by 
their  original  custodian. 

78-26-1.  Classes  of  public  writings. — Public  writings  are  divided  into 
four  classes : 

(1)  Laws. 

(2)  Judicial  recoixls. 

(3)  Other  official  documents. 

(4)  Public  records,  kept  in  this  state,  of  private  writings,  which  such 
records  may  be  made  by  handwriting,  typewriting,  or  as  a  photostatic 
microphotographic,  photographic,  or  similar  reproduction  of  such  private 
writings, 

78-26-2.  Right  to  inspect  and  copy. — Every  citizen  Las  a  right  to  inspect 
and  take  a  copy  of  any  public  writing  of  thi*:  state  except  as  otherwise 
expressly  provided  by  statute. 

78-26-3.  Officials  to  furnish  certified  copies. — Every  public  officer  hav- 
ing the  custody  of  a  public  writing  which  a  citizen  has  the  right  to  inspect 
is  bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of 
the  legal  fees  therefor. 

78-26-4.  Public  and  private  statutes  defined. — Statutes  are  public  and 
private.  A  private  statute  is  one  which  concerns  only  certain  designated 
individuals,  and  affects  only  tlicir  private  rights.  All  other  statutes  are 
public,  in  which  are  included  statutes  creating  or  att'ectiTig  corporations. 
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VERMONT   Statutes   Annotated 
1976   Cumulative  Pocket   Supplement 

Freedom  of   Information    (Open  Records) 
Right    to   Inspect   Records 
Title   1  -   Chapter   5 


Subchapter  3.  Access  to  Ptiblic  Records 

§  315.  fitatcraent  of  policy 

It  \b  the  policy  of  this  subchapter  to  provide  for  free  and  open 
examination  of  records  consistent  with  Chapter  I,  Article  6  of  the 
Vermont  Constitution.  Officers  of  government  are  trustees  and  serv- 
ants of  the  people  and  it  is  in  the  public  interest  to  enable  any 
person  to  review  and  criticize  their  decisions  even  thou^rh  such  ex- 
amination may  cause  inconvenience  or  embarrassment.  AU  people, 
however,  have  a  right  to  privacy  in  their  personal  and  economic  pur- 
suits, which  ought  to  be  protected  unless  specific  information  is 
needed  to  review  the  action  of  a  governmental  officer.  Consistent 
with  these  principles,  the  general  assembly  hereby  declares  that  cer- 
tain public  records  shall  be  made  available  to  any  person  as  herein- 
after provided.  To  that  end,  the  provisions  of  this  subchapter  shall 
be  liberally  construed  with  the  view  towards  canying  out  the  above 
declaration  of  public  policy. — Added  1975,  No.  231   (Adj.  Sess.). 

R«Tiiioii  note.  Designation  of  opening  paragraph  as  subsee.  (a)  was  omitted 
to  conform  to  V.S.A.  ityle. 

§  316.  Access  to  pablic  records  and  documents 

(a)  Any  person  may  inspect  or  copy  any  public  record  or  docu- 
ment of  a  public  agency,  on  any  day  other  than  a  Saturday,  Sunday, 
or  a  legal  holiday,  between  the  hours  of  nine  o'clock  and  twelve 
o'clock  in  the  forenoon  and  between  one  o'clock  and  four  o'clock  in 
the  afternoon ;  provided,  however,  if  the  public  agency  is  not  regu- 
larly open  to  the  public  during  those  hours,  inspection  or  copying 
may  be  made  during  customary  office  hours. 

(b)  If  a  photocopying  machine  or  other  mechanical  device  main 
tained  for  use  by  a  public  agency  is  used  by  the  agency  to  copy  the 
pablic  record  or  document  requested,  the  person  requesting  the  cop\ 
may  be  charged  the  actual  cost  of  providing  the  copy,  which  cost 
may  be  collected  by  the  public  agency.  Nothing  in  this  section  shall 
exempt  any  person  from  paying  fees  otherwise  established  by  law 
for  obtaining  copies  of  public  records  or  documents,  but  if  such  fee 
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is  established  for  the  copy,  no  additional  costs  or  fees  shall  be 
charged. 

(c)  A  public  agency  having  photocopying  or  other  mechanical 
copying  facilities  shall  utilize  those  facilities  to  produce  copies.  If 
the  public  agency  does  not  have  such  facilities,  nothing  in  this  sec- 
tion shall  be  construed  to  require  the  public  agency  to  provide  or 
arrange  for  photocopying  service,  to  use  or  permit  the  use  of  copy- 
ing facilities  other  than  its  own,  to  permit  operation  of  its  copying 
facilities  by  other  than  its  own  personnel,  to  permit  removal  of  the 
public  record  by  the  requesting  person  for  purposes  of  copying,  or  to 
make  its  own  personnel  available  for  making  handwritten  or  typed 
copies  of  the  public  record  or  document  requested. 

(d)  A  public  agency  may  make  reasonable  rules  to  prevent  dis- 
ruption of  operations,  to  preserve  the  security  of  public  records  or 
documents,  and  to  protect  them  from  damage.— Added  1975,  No. 
231  (Adj.Sess.). 

§  317.  DeAnitioiis;  public  agency;  pafolic  records  and  documents 

(a)  As  used  in  this  subchapter,  ''public  agency"  or  "agency" 
means  any  agency,  board,  department,  commission,  conmiittae,  or 
authority  of  the  state.  Towns,  cities,  counties,  schools  and  all  subdi- 
visions thereof  are  not  included  in  this  deftnition. 

(b)  As  used  in  this  subchapter,  "public  record"  or  "public  docu- 
ment" means  all  papers,  staff  reports,  individual  saliuries,  salary 
schedules  or  any  other  written  or  recorded  matters  produced  or 
acquired  in  the  course  of  agency  business  except : 

(1)  records  which  by  law  are  designated  confidential  or  by  a 
similar  term; 

(2)  records  whi^h  by  law  may  only  be  disclosed  to  speciik;ally 
designated  persons ; 

(8)  records  which,  if  made  public  pursuant  to  this  subchapter, 
would  cause  the  custodian  to  violate  duly  adopted  standards  of  eth- 
ics or  conduct  for  any  profession  regulated  by  the  state ; 

(4)  records  which,  if  made  public  pursuant  to  this  subchapter, 
would  cause  the  custodian  to  violate  any  statutory  or  conmion  law 
privilege ; 

(5)  records  dealing  with  the  detection  and  investigation  of 
crime,  including  those  maintained  on  any  individual  or  compiled  in 
the  course  of  a  criminal  or  disciplinary  investigation  by  any  police 
or  professional  licensing  agency;  provided,  however,  records  relat- 
ing to  management  and  direction  of  a  law  enforcement  agency  and 
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records  reflecting  the  initial  arrest  of  a  person  and  the  charge  shall 

bepablic; 

(6)  a  tax  return  and  related  docmnents,  correspondence  and 
certain  types  of  substantiating  forms  which  include  the  same  type 
of  information  as  in  the  tax  return  itself  filed  with  or  maintained  by 
the  Vermont  department  of  taxes  or  submitted  by  a  person  to  any 
public  agency  in  connection  with  agency  business ; 

(7)  personal  documents  relating  to  an  individual,  including  in- 
formation in  any  film  maintained  to  hire,  evaluate,  promote  or  disci- 
pline any  employee  of  a  public  agency,  information  in  any  files  relat- 
ing to  personal  finances,  medical  or  psychological  facts  concerning 
any  individual  or  corporation ;  provided,  however,  that  all  informa- 
tion in  personnel  files  of  an  individual  employee  of  any  public  agency 
shall  be  made  available  to  that  individual  employee  or  his  designated 
representative ; 

(8)  test  questiona,  scoring  keys,  and  other  examination  in- 
struments or  data  used  to  administer  a  license,  employment,  or  aca- 
demic examination ; 

(9)  trade  secrets,  including,  but  not  limited  to,  any  formulae, 
plan,  pattern,  process,  tool,  mechanism,  compound,  procedure,  pro- 
duction data,  or  compilation  of  information  which  is  not  patented, 
which  is  known  only  to  certain  individuals  within  a  commercial  con- 
cern, and  which  gives  its  user  or  owner  an  opportunity  to  obtain 
business  advantage  over  competitors  who  do  not  know  it  or  use  it; 

(10)  lists  of  names  compiled  or  obtained  by  a  public  agency 
when  disclosure  would  violate  a  person's  right  to  privacy  or  produce 
public  or  private  gain,  provided ;  however,  that  this  section  does  not 
apply  to  lists  which  are  by  law  made  available  to  the  public; 

(11)  student  records  at  educational  institutions  funded  wholly 
or  in  part  by  state  revenue;  provided,  however,  that  such  records 
shaD  be  made  available  upon  request  under  the  provisions  of  the 
Federal  Family  Educational  Rights  and  Privacy  Act  of  1974  (P.L. 
98-^80)  and  as  amended ; 

(12)  records  concerning  formulation  of  policy  where  such 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy, 
if  disclosed; 

(18)  information  pertaining  to  the  location  of  real  or  personal 
property  for  public  agency  purposes  prior  to  public  announcement 
of  the  project  and  information  pertaining  to  appraisals  or  purchase 
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])rice  of  real  or  personal  property  for  public  porpoaes  prior  to  the 
formal  award  of  contracts  thereof; 

(14)  records  which  are  relevant  to  litigation  to  which  the  pnb- 
lic  agency  is  a  party  of  record,  provided  all  such  matters  shall  be 
available  to  the  public  after  ruled  discoveraUe  by  the  court  before 
which  the  litigation  is  pending,  but  in  any  event  upon  dn&l  termina- 
tion of  the  litigation ; 

(15)  records  relating  specifically  to  negotiaticm  of  contracts 
including  but  not  limited  to  collective  bargaining  agreemaits  with 
public  employees; 

(16)  any  voluntary  infonnation  provided  by  an  individual, 

corporation,  mrganization,  partnership,  association,  trustee,  estate, 

or  any  other  entity  in  the  state  of  Vermont,  which  has  been 

gathered  prior  to  the  enactment  of  this  subchapter,  shall  not  be 

considered  a  public  docimient. — Added  1975,  No.  231  (Adj.  Sess.). 

ReyiaiMi  wmi/t.  The  word  ''act"  was  changed  to  "sabchapter"  in  fobsection 
(b)  (16)  to  coofonn  to  VJ3JL  style. 

§  318.  Procedure 

(a)  Upon  request  the  custodian  of  a  public  record  shall  promptly 
produce  the  record  for  inspection,  except  that: 

(1)  if  the  record  is  in  active  use  or  in  storage  and  therefore  not 
available  for  use  at  the  time  the  person  asks  to  examine  it,  the 
custodian  shall  so  certify  this  fact  in  writing  to  the  applicant  and  set 
a  date  and  hour  within  one  calendar  week  of  the  request  when  the 
record  will  be  available  for  examination; 

(2)  if  the  custodian  considers  the  record  to  be  exempt  from 
iuspection  under  the  provisions  of  this  subchapter,  he  shall  so  cer- 
tify in  writing  stating  his  reasons  for  denial  of  access  to  the  record. 
Such  certification  shall  be  made  within  two  business  days,  unless 
otherwise  provided  in  division  (5)  of  this  subsection.  The  custodian 
shall  also  notify  the  person  of  his  right  to  appeal  to  the  head  of  the 
agency  any  adverse  determination ; 

(8)  if  appealed  to  the  head  of  the  agency,  the  head  of  the 
agency  shall  make  a  determination  with  respect  to  any  appeal  within 
five  days,  excepting  Saturdays,  Sundays,  and  legal  public  holidays, 
after  the  receipt  of  such  appeal.  If  an  appeal  of  the  denial  of  the 
request  for  records  is  in  whole  or  in  part  upheld,  the  agency  shall 
notify  the  person  making  such  request  of  the  provisions  for  judicial 
review  of  that  determination  under  section  819  of  this  title ; 
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(4)  if  a  record  docs  not  exist,  the  custodian  shall  certify  in 
writing  that  the  record  does  not  exist  under  the  name  given  to  him 
by  the  applicant  or  by  any  other  name  known  to  the  custodian ; 

(5)  in  unusual  circumstances  as  herein  specified  the  time  limits 
prescribed  in  this  subsection  may  be  extended  by  written  notice  to 
the  person  making  such  request  setting  forth  the  reasons  for  such 
extension  and  the  date  on  which  a  determination  is  expected  to  be 
diBpatched  No  such  notice  shall  specify  a  date  that  would  result  in 
an  extension  for  more  than  ten  working  days.  As  used  in  this  divi- 
sion, ''unusual  circumstances''  means  to  the  extent  reasonably  nec- 
essary to  the  proper  processing  of  the  particular  request : 

(A)  the  need  to  search  for  and  collect  the  requested  records 
from  field  facilities  or  other  establishments  that  are  separate 
from  the  of!ke  processing  the  request ; 

(B)  the  need  to  search  for,  collect,  and  appropriately  exam- 
ine a  voluminous  amount  of  separate  and  distinct  records  which 
are  demanded  in  a  single  request ;  or 

(C)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  a  substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject  matter  in- 
terest therein,  or  with  the  attorney  general. 

(b)  Any  person  making  a  request  to  any  agency  for  records  un- 
der subsection  (a)  of  this  section  shaU  be  deemed  to  have  exhausted 
his  administrative  remedies  with  respect  to  each  request  if  the 
agency  fails  to  comply  within  the  applicable  time  limit  provisions  of 
this  section.  Upon  any  determination  by  an  agency  to  comply  with  a 
request  for  records,  the  records  shall  be  made  available  promptly  to 
the  person  making  such  request.  Any  notification  of  denial  of  any 
request  for  records  under  this  section  shall  set  forth  the  names  and 
titles  or  positions  of  each  person  responsible  for  the  denial  of  such 
request.— Added  1975,  No.  231  (Adj.  Sess.). 

§  319.  Enforcement 

(a)  Any  person  aggrieved  by  the  denial  of  a  request  for  public 
records  under  this  subchapter  may  apply  to  the  superior  court  in  the 
county  in  which  the  complainant  resides,  or  has  his  personal  place  of 
business,  or  in  which  the  public  records  are  situated,  or  in  the  supe- 
rior court  of  Washington  County,  to  enjoin  the  public  agency  from 
withholding  agency  records  and  to  order  the  production  of  any 
agency  records  improperly  withheld  from  the  complainant.  In  such  a 
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case  the  court  shall  determine  the  matter  de  novo,  and  may  examine 
the  contents  of  such  agency  records  in  camera  to  determine  whether 
such  records  or  any  part  thereof  shall  be  withheld  under  any  of  the 
exemptions  set  forth  in  section  317  of  this  title,  and  the  burden  is  on 
the  agfency  to  sustain  its  action. 

(b)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  superior  court,  as  authorized  by  this  section, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases 
and  shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the 
earliest  practicable  date  and  expedited  in  every  way. 

(c)  If  the  public  agency  can  show  the  court  that  exceptional  cir- 
cumstances exist  and  that  the  agency  is  exercising  due  diligence  in 
responding  to  the  request,  the  court  may  retain  jurisdiction  and 
allow  the  agency  additional  time  to  complete  its  review  of  the  rec- 
ords. 

(d)  The  court  may  assess  against  the  public  agency  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed.—Added  1975,  No.  231  (Adj.  Sess.). 

§  320.  Penalties 

(a)  Whenever  the  court  orders  the  production  of  any  public 
agency  records,  improperly  withheld  from  the  complainant  and 
assesses  against  the  agency  reasonable  attorney  fees  and  other  liti- 
gation costs,  and  the  court  additionally  issues  a  written  finding  that 
the  circumstances  surrounding  the  withholding  raise  questions 
whether  the  agency  personnel  acted  arbitrarily  or  capriciously  with 
respect  to  the  withholding,  the  department  of  personnel  if  appli- 
cable to  that  employee,  shall  promptly  initiate  a  proceeding  to  de- 
termine whether  disciplinary  action  is  warranted  against  the  officer 
or  employee  who  was  primarily  responsible  for  the  withholding.  The 
department,  after  investigation  and  consideration  of  the  evidence 
submitted,  shall  submit  its  findings  and  reconmiendations  to  the 
administrative  authority  of  the  agency  concerned  and  shall  send 
copies  of  the  findings  and  recommendations  to  the  officer  or  em- 
ployee or  his  representative.  The  administrative  authority  shall 
take  the  corrective  action  that  the  department  recommends. 

(b)  In  the  event  of  noncompliance  with  the  order  of  the  court,  the 
superior  court  may  punish  for  contempt  the  responsible  employee  or 
official,  and  in  the  case  of  a  uniformed  service,  the  responsible  mem- 
ber.—Added  1975,  No.  231  (Adj.  Sess.). 
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VERMONT  Statutes  Annotated 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Title  1-Chapter  5 


Vermont 

Regular  Session 

1978  New  Laws  Page  49 


VERMONT 
Regular  Session 

Act  174,  Laws  1978 

Senate  Bill  No.  189 

NOTE:   [Bracketed]  material  to  be  deleted. 
Underscored  material  to  be  added. 

15  AN  ACT  TO  AMEND  23  V.S.A.  §§  102  AND  104  RELATING  TO  DUTIES  OF  THE  COM- 

1S  MISSIOirER. 

17  It  is  hereby  enacted  by  the  General  Assembly  of  the  State  of  Verrcont: 

18 

19  Sec.  1.   23  V.S.A.  5  102  la  amended  to  read: 

20  §  102.   DUTIES  OF  COMMISSIONER 

21  (a)  The  comndssloner  shall: 
(1)   Register  motor  vehicles  and  dealers; 


23       (2)  License  operators; 

2'*       (3)   File  reports  received  concerning  accidents  involving  motor 

"   vehicles ; 


^Commerce  Clearing  House, Inc. .Advance 
Session  Laws  Reporter (l 978) 
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Vermont  S  189 

Regular  Session 

1978  New  Laws  Page  50 

1  (4)  Prepare  full  scatistics  fron  and  preserve,  properly  filed  and 

2  indexed,  such  registrations,  operator  licenses,  and  accident  reports 

3  for  three  years  after  their  dates; 

4  (5)  File  and  record  reports  received  of  convictions  of  persons 

5  violating  motor  vehicle  laws; 

6  (6)  Keep  a  record  of  the  suspension  and  revocation  of  licenses  and 

7  registrations;  [and] 

8  (7)  Prepare  full  statistics  from  and  preserve,  properly  filed  and 

9  indexed,  such  records  of  convictions,  suspensions,  and  revocations  for 

10  at  least  six  years  after  their  dates;  and 

11  (8)  Issue  certificates  of  title  for  notor  vehicles. 

12  Cb)  The  records  enumerated  in  subsection  (a)  shall  be  deemed  official 

13  records. 

14  Sec.  2.   23  V.S.A.  §  104  is  amended  to  read: 

15  §  104.   PUBLIC  RECORDS 

16  All  matters  pertaining  to  the  registration  of  motor  vehicles,  licensing 

17  of  operators  and  registration  of  dealers,  all  original  accident  reports, 

18  and  the  records  showing  suspension  and  revocation  of  licenses  and  re- 
■13  glscrations  shall  be  deemed  official  and  public  recordSj_  and  shall  be 
2"  open  to  public  inspection  at  all  reasonable  hours.   The  commissioner 

^  shall  furnish  certified  copies  of  such  records  to  any  person  interested 

22  therein  on  payment  of  such  fee  as  he  shall  deem  reasonably. 

23  Sec.  3.  This  act  shall  take  effect  fron  pasis^ge. 


Approved,  March  31,  1978 
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VERMONT  Statutes  Annotated 

Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Title  1-Chapter  5 


Vermont 

Regular  Session 

1978  New  Laws  Page  135 


VERMONT 
Regular  Session 


Act  202,  Laws  1978 
House  Bill  No.  350 


AN  ACT  to  amend  1  V.S.A.  Section  317(a)  and  to  add  1  V.S.A.  Section  317(b) (17) 
relating  to  access  to  public  records. 

It  is  hereby  enacted  by  the  General  Assembly  of  the  State  of  Vermont; 

Section  1.   1  V.S.A.  Section  317(a)  is  amended  to  read: 

(a)   As  used  in  this  subchapter,  "public  agency"  or  "agency"  means  any  agency, 
board,  department,  commission,  committee,  branch  or  authority  of  the  state  or  any 
agency,  board,  committee,  department,  branch,  commission  or  authority  of  any  polit- 
ical subdivision  of  the  state. 

Section  2.   1  V.S.A.  Section  317(b) (17)  is  added  to  read: 

(17)   records  of  inter-departmental  and  intra-departmental  communications  in 
any  County,  City,  Town,  Village,  Town  School  District,  Incorporated  School  District, 
Union  School  District,  Consolidated  Water  District,  Fire  District,  or  any  other 
political  subdivision  of  the  state  to  the  extent  that  they  cover  other  than  primar- 
ily factual  materials  and  are  preliminary  to  any  determination  of  policy  or  action 
or  precede  the  presentation  of  the  budget  at  a  meeting  held  in  accordance  with 
1  V.S.A.  Section  312 


Approved,  April  5,  1978 


"-Commerce  Clearing  House,  Inc  .  .Advance 
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Code  of  VIRGINIA  1950 
19  76  Cumulative  Supplement 


Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  1 


I  2.1-340.1.  Policy  of  chapter.  —  It  is  the  purpose  of  the  General  Assembly 
by  providing  this  chapter  to  ensure  to  the  people  of  this  Commonwealth  ready 
access  to  records  in  the  custody  of  public  orficials  and  free  entry  to  meetings  of 
public  bodies  wherein  the  business  of  the  people  is  being  conducted.  This  chapter 
recognizes  that  the  affairs  of  government  are  not  intended  to  be  conducted  in 
an  atmosphere  of  secrecy  since  at  all  times  the  public  is  to  be  the  beneficiary  of 
any  action  taken  at  any  level  of  government.  To  the  end  that  the  purposes  of  this 
chapter  may  be  realized,  it  shall  be  liberally  construed  to  promote  an  increased 
awareness  by  all  persons  of  governmental  activities  and  afford  every 
opportunity  to  citizens  to  witness  tne  operations  of  government.  Anv  exception 
or  exemption  from  applicability  shall  oe  narrowly  construed  in  order  that  no 
thing  which  should  be  public  may  be  hidden  from  any  person.  (1976,  c.  467.) 

fi  2.1^1.  DcAnltkHis. 

(b)  "OffkuJ  records"  means  all  written  or  printed  books,  papers,  letters, 
documents,  maps  and  tapes,  ohotographs,  films,  sound  recordmgs,  reports  or 
other  material,  regardless  of  physical  form  or  characteristics,  made  and  received 
in  pursuance  of  law  by  the  public  officers  of  the  State  and  its  counties, 
municipalities  and  subaivisions  of  government  in  the  transaction  of  public 
business. 

(e)  ''Public  body"  shall  mean  any  of  the  groups,  agencies  or  organizations 
enumerated  in  subsection  (a)  of  this  section. 

(f)  "ScholMStk  records"  means  those  records,  files,  documents,  and  other 
materials  containing  information  about  a  student  and  maintained  by  a  public 
body  which  is  an  educational  agency  or  institution  or  by  a  person  acting  for  such 
agency  or  institution,  but,  for  the  purpose  of  access  by  a  student,  does  not 
include  (i)  financial  records  of  a  parent  or  guardian  nor  (ii)  records  of 
'istructional,  supervisory,  and  administrative  personnel  and  educational 
•  rsonnel  ancillary  thereto,  which  are  in  the  sole  possession  of  the  maker  thereof 
ifid  which  are  not  accessible  or  revealed  to  any  other  person  except  a  substitute. 
1%8,  c.  479;  1970,  c.  456;  1974,  c.  332;  1975,  c.  307.) 
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9  2.1-S41.1.  Notice  of  cKapter.  —  Any  person  elected,  reelected,  appointed  or 
reappointed  to  any  body  not  excepted  from  this  chapter  shall  be  fumisrved  by  the 
publK:  body's  administrator  or  leeal  counsel  with  a  copy  of  this  chapter  Within 
two  weeks  following  election,  reelection,  appointment  or  reappointment.  (1976. 

c.  467.) 

9  2.1-342.  OfTVcial  records  to  be  open  to  biapcctkm;  procedare  for 
requesting  records  and  respondinf  to  request;  charges;  eicceptkms  to 
aafriication  of  chapter.  —  (a)  Except  as  otherwise  specifically  provided  by  law, 
all  official  records  shall  be  open  to  inspection  and  cojpying  by  any  citirens  of  this 
State  during  the  regular  office  hours  of  the  customan  of  such  records.  Acoaas 
to  such  records  shall  not  be  denied  to  any  such  cttixen  of  this  State,  nor  to 
representatives  of  newspapers  aiid  magazines  with  circulation  in  Lhis  State,  and 
representatives  of  radio  and  telev'ision  stations  broadcasting  in  or  into  this  State; 
provided,  that  the  custodian  of  such  records  shall  take  all  neceaaary  orecautions 
for  their  preservation  and  safekeeping.  An^  public  body  covereci  under  the 
provisions  of  this  chapter  shall  nmke  an  initial  response  to  citirens  re<iuesting 
records  open  to  inspection  within  fourteen  calendar  days  from  the  receipt  of  the 
request  by  the  public  body.  Such  ciUren  request  shall  desi^r^ate  the  requested 
records  with  reasonable  specificity.  If  the  requested  records  or  public  body  are 
excluded  from  the  provisions  of  this  chapter,  the  public  body  to  which  the 
request  is  directed  snail  within  fourteen  calendar  days  from  the  receipt  of  the 
request  tender  a  written  explanation  as  to  why  the  records  are  not  available  to 
the  requestor.  Such  explanation  shall  make  specific  reference  to  the  applicable 
proviswns  of  this  chapter  or  other  Code  sections  which  make  the  requested 
records  unavailable.  In  the  event  a  determination  of  the  availability  of  the 
reauested  records  may  not  be  made  within  the  fourteen-caletKiar-day  period,  the 
public  body  to  which  the  request  is  directed  shall  inform  the  requestor  as  such, 
and  shall  have  an  additional  ten  calendar  days  in  which  to  make  &  determination 
of  availability.  A  specific  reference  to  this  chapter  bv  the  requesting  citizen  in 
his  records  request  shall  not  be  necessary  to  invoke  t/ve  time  limits  for  response 
by  the  public  body.  The  public  body  may  make  reasonable  charges  for  the 
copying  and  search  time  expended  in  the  supplying  of  such  records;  however,  in 
no  event  shall  such  charges  exceed  the  actual  cost  of  the  pmblic  body  in  supplying 
such  records.  Such  ch^^es  for  the  supplying  of  requested  records  snaU  be 
estimated  in  advance  at  the  request  of  the  citJien. 

(b)  The  following  records  are  excluded  from  the  prrovisions  of  this  chapter 

(1)  Memoranda,  correspondence,  evidence  and  complaints  related  to  criminal 
investigations,  reports  suomitted  to  the  State  and  local  police  in  confidence,  and 
all  records  of  persons  imprisoned  in  a  penal  institution  in  this  State  provided  such 
records  relate  to  the  said  imprisonment. 

(2)  Confidential  records  of  all  investigations  of  applications  for  licetises  and  all 
licensees  made  by  or  submitted  to  the  Alcoholic  Beverage  Control  Board. 
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(8)  State  incouie  tax  returns,  scholastic  records  and  personnel  records,  except 
that  such  access  shall  not  be  denied  to  the  person  who  is  the  subject  thereof,  and 
medical  and  mental  records,  except  that  such  records  can  be  personally  reviewed 
by  the  subiect  person  or  a  physician  of  the  subject  person's  choice;  provided. 
however,  uiat  the  subject  person's  mental  records  may  not  be  personally 
reviewea  by  such  person  when  the  subject  person's  treating  physician  has  made 
a  Dart  of  such  person's  records  a  written  statement  that  in  his  opinion  a  review 
of  such  records  by  the  subject  person  would  be  injurious  to  the  subiect  person's 
physical  or  mental  health  or  well-being.  Where  the  person  who  is  the  subject  of 
scholastic  or  medical  and  mental  records  is  under  the  age  of  eighteen,  his  right 
of  access  may  be  asserted  only  by  his  parent  or  guarman,  except  in  instances 
where  the  person  who  is  the  subject  thereof  is  an  emancipated  minor  or  a  student 
in  a  state-supported  institution  of  higher  education. 

(4)  Memoranda,  working  papers  and  correspondence  held  by  members  of  the 
General  Assembly  or  by  the  office  of  the  Governor  or  Lieutenant  Governor, 
Attorney  General  or  the  mavor  or  other  chief  executive  officer  of  any  political 
subdivision  of  the  State  or  the  president  or  other  chief  executive  officer  of  any 
state^upported  institutions  of  higher  education. 

f5)  MenuMranda,  working  papers  and  records  compiled  specifically  for  use  in 
Utunttion  and  material  furnished  in  confidence  with  respect  thereto. 

(6)  Confidential  letters  and  statements  of  recommendation  placed  in  the 
records  of  educational  agencies  or  institutions  respecting  (i)  admission  to  any 
educational  agency  or  institution,  (ii)  an  application  for  employment,  or  (iii) 
receipt  of  an  honor  or  honorary  recognition.  (1968,  c.  479;  1973,  c.  461;  1974,  c. 
882;  1«76,  cc.  307,  312;  1976,  cc.  640,  709.) 

f  2.1-848.  Mectlnffs  to  be  public  except  as  otherwise  provided;  minutes: 
Information  as  to  time  and  place.  —  Except  as  otherwise  specifically  provide*! 
by  law  and  except  as  provided  in  §§  2.1-344  and  2.1-345,  all  meetings  shall  !>• 
public  meetings.  Minutes  shall  be  recorded  at  all  public  meetings.  Informaii(Hi 
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as  tx)  the  time  and  place  of  each  meeting  shall  be  furniahed  to  any  citixen  of  this 

tale  who  requests  such  information.  Requests  to  be  notified  on  a  continual 

>^siK  shall  be  made  at  least  once  a  year  in  writing  and  include  name,  address. 

ip  code  and  organisation  if  anv,  together  with  an  adequate  supply  of  stampea 

If  addressed  envelopes.  (1968,  c.  479;  1973,  c.  461;  1^76,  c.  46t.) 


Th«  lf73  mmtmimtmH  MMed  the  second  IW  ItTf  MMMiaMM  adAed  the  fowth 
.i\U'nce.  ■entenoe. 

§  2.1-344.  ExemtWe  or  ckMcd  mcetlnffs.  —  (a)  Execntiye  or  closed  meetings 

may  be  held  only  for  the  following  purposes: 

(1)  Discussion  or  consideration  of  employment,  a8si|^ment,  appointment, 
promotion,  demotion,  salaries,  disciplining  or  resignation  of  pubnc  officers, 
appointees  or  employees  of  any  public  boay. 

(2)  Discussion  or  consideration  of  the  condition,  acquisition  or  use  of  real 
property  for  public  purpose,  or  of  the  disposition  of  puDlicly  held  proper^. 

(3)  The  protection  of  tne  privacy  of  individuals  in  personal  matters  not  reuted 
lu  public  Business. 

(4)  Discussion  concerning  a  prospective  business  or  industry  where  no 
previous  announcement  has  been  made  of  the  business'  or  industry  s  mterest  in 
locating' in  the  community. 

(5)  The  investing  of  public  funds  where  competition  or  bargaining  are 
involved,  where  if  made  public  initially  the  financial  mterest  of  the  governmental 
unit  would  be  adversely  affected. 

(6)  Consultation  with  legal  counsel  and  briefings  by  staff  members, 
consultants  or  attorneys,  pertaming  to  actual  or  potential  htigation,  or  other 
leffal  matters  within  the  jurisdiction  of  the  public  body. 

(d)  No  meeting  shall  become  an  executive  or  closed  meeting  unless  there  shall 
have  been  recorded  in  open  meeting  an  affirmathre  vote  to  that  effect  by  the 
public  body  holding  such  meeting,  which  motion  shall  state  specifically  the 
purpose  or  purposes  hereinabove  set  forth  in  this  section  which  are  to  ble  the 
subject  of  such  meeting  and  a  statement  included  in  the  minutes  of  such  meeting 
which  shall  make  speafic  reference  to  the  applicable  exemption  or  exemptions 
as  provided  in  subsection  (a)  or  §  2.1-S45.  A  general  reference  to  the  provisions 
of  this  chapter  or  to  the  exemptions  of  subsection  (a)  shall  not  be  sufficient  to 
satisfy  the  requirements  for  an  executive  or  closed  meeting.  The  public  body 
holding  such  an  executive  or  closed  meeting  shall  restrict  its  consideration  of 
matters  during  the  closed  portions  to  only  t)K>se  purposes  specifically  exempted 
from  the  provisions  of  this  chapter. 

(c)  No  resolution,  ordinance,  rule,  contract,  regulation  or  motion  adopted, 
passed  or  agreed  to  in  an  executive  or  closed  meeting  shall  become  effective 
unless  such  public  body,  following  such  nieeting,  reconvenes  in  open  meeting 
and  takes  a  vote  of  the  membership  on  such  resolution,  ordinance,  rule,  contnct, 
regulation  or  motion. 

(d)  Nothing  in  this  section  shall  be  construed  to  prevent  the  holding  of 
conferences  oetween  two  or  more  public  bodies,  or  their  representatives,  but 
these  conferences  shall  be  subject  to  the  same  regulations  for  holding  executive 
or  closed  sessions  as  are  applicable  to  any  other  public  body.  (1968,  c.  479;  1970, 
c.  456;  1973,  c.  461;  1974,  c.  332;  1976,  cc.  467,  f09.) 
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9  2.1-345.  Affenciet  to  which  chapter  inapplicable.  —  The  provisions  of  this 
chapter  shall  not  be  applicable  to: 

(1)  Deliberations  of  standing  and  other  committees  of  the  General  Assembly. 
Provided  that,  unless  such  action  contravenes  the  rules  of  a  body  of  the  General 
Assemblv  under  provisions  of  Article  IV,  §  7  of  the  Constitution  of  Virginia, 
when  bifls  or  other  lenslative  matters  are  considered  in  executive  or  closed 
meetings,  final  votes  tnereon  shall  be  taken  in  open  meetings. 

(2)  Legislative  interim  study  commissions  and  committees,  including  the 
Virginia  Code  Commission;  provided,  however,  that  final  votes  shall  be  taken  in 
open  meetings. 

(3)  The  Virginia  Advisorv  Legislative  Council  and  its  committees;  provided, 
however,  that  final  votes  snail  be  taken  in  oi>en  meetings. 

(4)  Study  committees  or  commissions  appointed  by  the  Governor;  provided, 
however,  that  final  votes  shall  be  taken  in  open  meetings. 

(5)  Boards  of  visitors  or  trustees  of  state-supported  institutions  of  higher 
edfucation;  provided,  that,  except  for  the  actions  excluded  by  §  2.1^44, 
announcements  of  the  actions  of  such  boards  are  made  available  immediately 
following  the  meetings,  with  membership  of  such  boards  then  available  for 
discussion  of  actions  taken,  and  that  the  official  minutes  of  the  board  meetings 
are  made  available  to  the  publk;  not  more  than  three  working  days  after  such 
meetings. 

(6)  Parole  boards;  petit  juries;  grand  juries;  and  the  Virginia  State  Crime 
Commission. 

(7)  Study  commissions  or  study  committees  appointed  by  the  governing  bodies 
of  counties,  cities  and  towns;  provided,  however,  that  final  votes  shall  be  taken 
in  open  meetings  and  provided,  further,  that  no  such  committee  or  commission 
appointed  by  such  governing  bodies,  the  membership  of  which  includes  more 
than  one  member  of  a  three  member  governing  body  or  includes  more  than  two 
members  of  a  governing  body  having  four  or  more  members,  shall  be  deemed 
to  be  study  commissMns  or  study  committees  under  the  provisions  of  this 
section.  (1968,  c.  479;  1971,  Ex.  Sess.,  c.  1;  1973,  c.  461;  1974,  c.  332.) 

9  2.1-346.  Proceedings  for  enforcement  of  chapter.  —  Any  person  denied 
the  rights  and  privileges  conferred  by  this  chapter  may  proceed  to  enforce  sucli 
ru^ts  and  privileges  oy  petition  for  mandamus  or  injunction,  supported  by  ai> 
amdavit  snowing  good  cause,  addressed  to  the  court  of  record,  having 
jurisdiction  of  such  matters,  of  the  county  or  city  in  which  such  rights  aix! 
privileges  were  so  denied.  Any  such  petition  alleging  such  denial  by  a  board 
buraatL  commission,  authority,  district  or  agency  of  the  State  zovemment  or  h\ 
a  standing  or  other  committee  of  the  General  Assembly,  shall  be  addressed  t< 
the  Circuit  Court  of  the  city  of  Richmond.  Such  petition  shall  be  heard  wilhii 
seven  days  of  the  date  when  the  same  is  made;  provided,  if  such  petition  is  mad( 
outside  of  the  re^lar  terms  of  the  circuit  court  of  a  county  wnich  is  inclu(K(i 
in  a  judicial  circuit  with  another  county  or  counties,  the  heannf  on  such  petilioii 
shall  be  given  precedence  on  the  docket  of  such  court  over  all  cases  which  ar> 
not  otherwise  given  precedence  by   law.   Such   petition  shall  allege  witli 

reasonable  specificity  the  circumstances  of  the  denial  of  the  rights  and  privileges 
''onferred  by  this  chapter.  A  single  instance  of  denial  of  such  rights  and 
privileges  conferred  by  this  chapter  shall  be  sufficient  to  invoke  the  remedies 
^rranted  herein.  If  the  court  finds  the  denial  to  be  in  violation  of  the  provisMMis 
t)f  this  chapter,  the  court  may  award  costs  and  reasonable  attomejr's  fees  to  the 
[ictitioning  citizen.  Such  costs  and  fees  shall  be  paid  by  the  public  body  in 
violation  of  this  chapter.  The  court  nruiy  award  costs  and  reasonable  attorney's 
fees  to  the  public  body  if  the  court  fmds  that  the  petition  was  based  upon  a 
clearly  inadequate  case.  (1968,  c.  479;  1976,  c.  709.) 

1W  lt7i  — fJMiHt  added  the  last  five 
!ientenees  of  the  aection. 

9  2.1-346.1.  VIolatkNisand  penalties.  — In  a  proceeding  ooramenced  against 
members  of  governing  bodies  under  §  2. 1-346  for  a  viobtion  of  M  2.1-34^  2:i-848 
or  2.1-344,  the  court,  if  it  finds  that  a  violation  was  willfully  and  knowingly  made, 
shall  impose  upon  such  person  or  persons  in  his  or  her  individual  capacity, 
whether  a  writ  of  mandamus  or  injunctive  relief  is  awarded  or  not,  a  dvil  penal^ 
of  not  less  than  twenty-five  dollars  nor  more  than  five  hundred  dollars,  which 
amount  shall  be  pakl  into  the  State  Literary  Fund.  (1976,  c.  467.) 
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Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Title  42 


PUBLIC  RECORDS 

42.17.250    Duty  to  poblish  procedures 

(1)  Each  state  agency  ahall  separately  state  and  currently  pnbllsh  in  the 
Washington  Adminlstrttire  Code  and  each  local  a^encj  shall  prominently 
display  and  make  arailable  for  inspection  and  copyins  at  the  central  oiflce  of 
Roch  local  agency,  for  guidance  of  the  public: 

(a)  deacrlptions  of  its  central  and  field  organiaathm  and  tht  eatabliabed 
places  at  which,  the  employees  from  whom,  and  the  methods  whereby,  the 
public  may  obtain  Information,  make  submittals  or  le^oesta,  or  obtain  copies 
of  agency  decisions ; 

(b)  statements  of  the  general  coarse  and  nsethod  by  which  lu  operations 
arc  channeled  and  determined,  iBclodlng  the  nature  and  requirements  of  all 
formal  and  Informal  procedures  STallable ; 

(c)  rules  of  procedure ; 

(d)  substantiTe  rules  of  general  applicability  adopted  as  authorised  by  law, 
and  statements  of  general  policy  or  interpretations  of  general  applicability 
fbnnalated  and  adopted  by  the  agency ;  and 

(e)  each  amendment  or  rerlsion  to,  or  repeal  of  any  of  the  foregoing. 

(2)  Except  to  the  extent  that  he  has  actual  and  timely  notice  of  the  terms 
thereof,  a  person  rosy  not  in  any  manner  be  required  to  resort  to,  or  be  ad- 
versely affected  by,  a  matter  required  to  be  published  or  displayed  and  not  so 
published  or  displayed.  [Enacted  Laws  1973  ch  1  |  25,  effective  January  1, 
1978  (Initiative  Measure  No.  276  |  25).] 


42.17.260    Docaaenta  and  indexes  to  be  auide  public 

<1)  Each  agency,  in  accordance  with  publishoti  rules,  shall  make  avail- 
able for  public  inspt'ction  and  copying  all  public  records.  To  the  extent  re- 
quired to  prevent  an  unresHonable  Invasion  of  personal  privacy,  an  agency 
nhnll  delate  identifying  deUlls  when  it  makes  available  or  publishes  any 
public  record ;  however,  In  each  case,  the  justification  for  the  deletion  shall 
b.>  explained  fully  in  writing. 

(2)  Each  agency  nhall  maintain  and  make  available  for  public  inspection 
nnd  copying  a  current  Index  providing  Identifying  Information  as  to  the 
following  record**  Issued,  adopted,  or  promulgated  after  January  1,  1973: 
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(a)  Final  opinions,  ioduding  concurring  and  dissenting  oplnlona.  as  woU 
as  orders,  made  in  the  adjudication  of  cases ; 

(b)  Those  statements  of  policy  and  interpretations  of  policy,  stntute,  and 
the  Constitution  which  have  been  adopted  by  the  afpency ; 

(c)  Administrative  staff  manuals  and  instructions  to  staff  that  affect  a 
member  of  the  public ; 

(d)  Planning  policies  and  goals,  and  interim  and  final  planning  decisions ; 

(e)  Factual  staff  reports  and  studies,  factual  consultant's  reports  and 
studies,  scientific  reports  and  studies,  and  any  other  factual  information  de- 
rived from  tests,  studies,  reports,  or  surveys,  whether  conducted  by  public 
employees  or  others ;  and 

(f)  (Correspondence,  and  materials  referred  to  therein,  by  and  with  the 
agency  relating  to  any  regulatory,  supervlaory,  or  enforceeient  reflpon«it>ll- 
ities  of  the  agency,  whereby  the  agency  determinec,  or  opines  upon,  or  Is 
asked  to  determine  or  ojp4ne  upon,  the  ri^ts  of  tbe  state,  the  public,  a  sut^- 
division  of  state  government,  or  of  any  private  party. 

(3)  An  agency  need  not  maintain  such  an  Index^  if  to  do  so  would  be  un- 
duly burdensome,  but  It  shail  in  that  event: 

(a)  Issue  and  publish  a  formal  order  specifying  the  reasons  why  and  the 
extent  to  which  compliance  would  unduly  burden  or  interfere  with  agency 
cperations;  and 

(b)  Make  available  for  public  inspection  and  eopjlng  all  Indexes  maintained 
for  agency  use. 

(4)  A  public  record  may  be  rolled  on.  used*  or  dted  as  precedent  by  an 
agency  against  a  party  other  than  an  agency  and  It  may  be  Invoked  by  tbe 
agency  for  any  otter  purpose  <mly  If — 

(a)  It  has  been  Indexed  in  an  Index  available  to  tbe  pobllc;    or 

(b)  Parties  (effected  have  timely  notice  (actual  or  constructive)  of  tbe  terms 
thereof. 

(5)  This  chapter  shall  not  be  construed  as  giving  authority  to  any  agency 
to  give,  sell  or  provide  access  to  llsu  of  Individuals  requested  for  commer- 
cial purposes,  and  agencies  shall  not  do  so  unless  specifically  authorized 
or  directed  by  law:  Provided,  hotcever,  That  lists  of  applicants  for  profes- 
sional licenses  and  of  professional  licensees  shall  be  made  available  to  those 
professional  associations  or  educational  organizations  recognized  by  their 
professional  licensing  or  examination  board,  upon  payment  of  a  reasonable 
charge  therefor:  Provided  further.  That  such  recognition  may  be  refused 
only  for  a  good  cause  pursuant  to  a  hearing  under  the  provisions  of  chapter 
34.04  RCW.  (Enacted  Laws  1973  ch  1  |  26,  effective  January  1,  1973  (Initia- 
tive Measure  No.  276  f  26) ;  Amended  by  Laws  1st  Ex  Sess  1975  ch  294  |  14, 
effective  July  2, 1975.] 

42.17^70    FacilitiM  for  copying— AytdlahilUy  of  public  reeords 

PuMic  records  shall  be  available  for  inspection  and  copying,  and  agencies 
shall,  upon  request  for  identifiable  public  records,  make  thorn  promptly  avail- 
able t/>  any  person.  Agency  facilities  shall  be  made  available  to  any  per- 
son for  tbe  copying  of  public  records  except  when  and  to  the  extent  that 
this  would  unreasonably  disrupt  the  operations  of  the  agency.  Agencies 
shall  honor  requestii  received  by  mall  for  Identiflabte  public  records  unless 
exempted  by  provisions  of  this  chapter.  [Enacted  Laws  197S  ch  1  f  27,  effec- 
tive January  1,  1973  (Initiative  Measure  No.  ST6  |  tT);  Atadfrt  toy  Laws  1st 
Ex  Sem  1975  ch  294  1 15.  effecUve  July  2. 19T5.] 

42.17.2^    Tines  for  inspection  ami  eoi^iBc 

Public  records  shall  be  available  for  laapection  and  copying  dorlag  the  cos- 
tomary  office  hours  of  the  agency :  Provided,  that  If  tbe  acency  docs  mot  haw 
ffustomary  office  hours  of  at  least  thirty  hours  per  week,  tbe  public  records 
shall  be  available  from  nine  o'clock  a.  m.  to  noon  awl  from  one  o'clock  p  ». 
to  four  o'clock  p.  m.  Monday  through  Prlday,  excluding  legal  holidays.  utAem 
the  person  making  tbe  request  and  the  agency  or  Its  representative  agx«e  on  a 
different  timt>.  [Enacted  Laws  1978  ch  1  |  28,  effective  January  1,  197S 
(Initiative  Measure  No.  276  |  28).] 
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42.17J»0    Protection  of  public  ntmr&B    Pnhbe 

Ageociem  shall  adopt  and  enfor::e  reasonable  rules  axid  reculatlone,  coo 
sonant  with  tbc  intent  of  Oils  chapter  to  imrrtde  foU  pvbilfr  sc«esft  to  i>ubUc 
reoorda,  to  protect  public  records  from  daaume  or  disorganiftation,  aod  to 
present  excessive  interference  with  other  esaeotial  functions  of  the  afency. 
Such  rules  and  reculattons  shall  proride  for  the  fullest  acslsteiK^  to  in 
quirers  and  the  most  timely  possible  action  on  requefjte  for  information 
Nothtac  in  this  section  shall  relieve  afendes  from  bonoHci;  reqoet***  re 
oeired  by  mall  ft>r  copies  of  identlfUMe  public  records^  [Rnacted  I^aw*  19T3 
ch  1  f  29,  f^toctire  January  1,  1078  (InlUatiTe  Measure  No.  276  {  26) ;  Aiw'nd 
ed  by  Laws  Ist  Ex  Sess  19T5  ch  294  1 1«,  efVecttre  July  2. 1975.J 

42^7 JOe    duurgcs  for  eonrinf 

No  fMi  shsll  be  charged  for  the  Inspectloii  of  public  records.  AffecHe* 
may  impose  s  reasonable  charge  for  prortdlag  eopies  of  public  r^eorde  and 
for  the  tase  by  any  person  of  agency  equipment  to  copy  public  records,  which 
charfes  shall  not  exceed  the  amount  necessary  to  reimburse  the  agency  for  its 
actual  costs  Incident  to  such  copying.  [Enacted  Laws  197S  cb  1  |  80,  effec- 
tire  January  1.  197S  (Initiative  Measure  No.  276  f  90).] 

42.1 7  J 10    Certain  personal  and  other  records  exenpt 

(1)  The  following  shall  be  exempt  from  public  inspection  and  copying: 

(a)  Personal  information  In  any  files  suJntalned  for  students  In  public 
schools,  patients  or  clients  of  public  institutions  or  public  health  agencies, 
welfare  redplenta,  prisoners,  probationers,  or  parolees. 

(b)  Personal  Information  in  files  maintained  for  employees,  appointees,  or 
elected  officials  of  any  public  agency  to  the  extent  that  disclosure  would  vio- 
late their  right  to  privacy. 

(c>  Information  required  of  any  taxpayer  in  connection  with  the  assens 
ment  or  collection  of  any  Ux  if  the  disclosure  of  the  information  to  other 
persons  would  violate  the  taxpayer's  ri^t  to  privacy  or  would  result  in 
unfair  competitive  disadvantage  to  such  taxpayer. 
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(d)  8pec4flc  Intelllfence  Information  and  npedflc  lnvo«tlirat!ve  mordfi  eom- 
pUed  by  inve«tl«mtlve,  Uw  cnforccfDent,  and  peDok>gy  nancies,  and  ttatf* 
agencies  rested  with  the  roaponslNlltj  to  dliK^ipllne  merabew  of  any  pro- 
fesfUon,  tb€  noodiarfoeure  of  which  Is  e^entiaJ  to  cfft»ctlvo  law  enforccvient 
or  for  the  protc?ction  of  any  peraon'a  ri^ht  to  privacy. 

(e)  Informaiion  revealinz  the  identity  of  persons  who  file  complaints  with 
investigative,  iaw  enforcement,  or  penology  agencies,  other  than  the  public  dis- 
closure commission,  if  disclosure  would  endanger  any  person's  life,  physical 
safety,  or  property:  Pro-mded,  That  if  at  the  time  the  complaint  is  filed  the 
ccmplainanr  indicates  a  desire  for  disclosure  or  nondisclosure,  such  desire  shall 
govern:  Provided.  :urth*ir,  That  all  complaints  filed  with  the  public  dis- 
closure commission  about  any  elected  official  or  candidate  for  public  office 
must  be  made  in  wrlring  and  signed  by  the  complainant  under  oath. 

(f)  Test  queirtioBa,  acorinc  Iceya,  and  other  examination  data  oaed  to  admin- 
later  a  Ucenae,  employment,  or  a^demlc  examination. 

(f)  Except  aa  provided  Uy  chapter  8.2A  ROW,  the  cootenU  of  real  eaUte 
appralaala,  made  for  or  by  any  afency  relative  to  the  acqaisltion  or  aale  of 
property,  until  the  project  or  praapective  aaJe  la  abandoned  or  until  aoch 
time  aa  all  of  the  property  haa  been  acquired  or  the  property  to  which  the 
aale  appraiaal  reUtea  U  aold,  but  in  no  event  shall  diack>aure  be  denied  for 
BK>re  than  three  yeara  after  the  appralaaL 

(h)  Valuable  formulae,  desl^na,  drawings,  and  research  daU  obUined  by 
any  ai:ency  wltliln  five  yeara  of  the  request  for  diacloaure  when  disclosure 
would  produce  private  train  and  public  loss. 

(1)  Preliminary  drafta,  notes,  recommendations,  aod  Intra-aireDcy  memoran- 
duma  in  which  <^niooa  are  expressed  or  poUcies  formulated  or  recomineoded 
except  that  a  apeciflc  record  Khali  not  be  exempt  when  publicly  cited  by  an 
agency  In  connection  with  any  a«Bi»cy  action. 

(J)  Records  whkfa  are  relerant  to  a  controversy  to  which  an  agency  is  a 
party  but  which  records  would  not  be  avullable  to  another  i>arty  under  the 
rulea  of  pretrial  discovery  for  causes  pending  in  the  superior  courts. 

(2)  The  exemi>tions  of  thla  aectlon  shall  be  inapplicable  to  the  extent  that 
Information,  the  disclosure  of  which  would  violate  pertional  privacy  or  vital 
Koremmental  Interests,  can  be  deleted  from  the  spcclflc  records  souicht  No 
exemption  shall  be  conatnied  to  permit  the  nondisclosure  cf  statistical  In- 
formation not  descriptive  of  any  readily  Identifiable  person  or  xieraona. 

(S)  Inspection  or  copyioK  of  any  jqjcclfic  records,  exempt  under  the  provl- 
aiona  of  thla  section,  may  be  permitted  if  the  superioi  court  in  the  county  In 
which  the  record  Is  mslnUined  finds,  after  a  hearing  with  notice  thereof  to 
every  person  In  Interest  and  the  ajretkcy,  that  the  exemption  of  such  records,  la 
clearly  unneeeassry  to  protect  any  Individual'a  right  of  privacy  or  any  vital 
governmental  function. 

(4)  Agency  respoases  refusing.  Id  whole  or  In  part,  InspectioB  of  any  public 
record  shall  include  a  statement  of  the  specific  exemption  authorising  the 
withholding  of  the  record  (or  part)  and  a  brief  explanation  of  how  the  exemp- 
tion appllea  to  the  record  withheld.  (Enacted  Laws  1973  ch  1  |  31,  effective 
January  1,  1QT3  (Initiative  Measure  No.  276  |  31);  Amended  by  Laws  1st  Ex 
1075  ch  2M  117,  effective  July  2, 1075.] 
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42.17^15  CerUin  rccordi  •btolMd  hr  eMmgm,  onlreraitlM,  U- 
ImurlM  or  arekhrM  escaipt 
Notwlth««ndlii«  the  prorlikiu  of  RCW  42.17.260  thrwtgb  CL17JI40,  m  now 
or  berMfter  amended,  no  sUte  coUcve,  QBlvenlty.  Ubniry,  or  Archive  ekaU  be 
neqolred  by  chapter  42.17  RCW  to  make  aTaiUMe  ftor  pvfaUc  inqiectkm  and 
copjinff  any  recorda  or  documenU  obUined  by  aald  eoUe«e.  wUveralty.  library, 
or  archive  through  or  oooeeming  any  gift,  frant,  coBTeyance*  beqveat,  or  de- 
Tlae,  the  terms  of  which  leatrict  or  regnUte  public  acceaa  to  aoch  reoortk  or 
documents:  Provided,  That  this  aection  ahaU  not  apply  to  any  public  records 
as  defined  in  RCW  40.14.010.  [Added  hy  Laws  1st  Bx  Bess  1W5  ch  2W  I  22, 
effecUre  July  2,  1075.) 

42.17.S20    Pnmpi  Ttmpmmm  nqi^kTtd 

Responses  to  requests  for  public  records  shall  be  made  promptly  by  afendes. 
Denials  of  requests  must  be  accompanied  by  a  written  statement  of  the  spedfle 
reasons  therefor.  Airendes  shall  estabUah  mechanisms  for  the  most  prompt 
possible  reriew  of  decisions  denying  inspection,  and  such  reriew  shall  be  deem- 
ed completed  at  the  end  of  the  second  bosineas  day  following  the  decial  of  in- 
spection and  ahall  constitute  final  agency  action  for  tl>e  purposes  of  judicial 
reTiew.  [Enacted  Laws  1973  ch  1  |  82,  efftectlTe  January  1,  1»78  (Initiative 
Measure  No.  2TB  |  82) ;  Amended  by  Laws  1st  Ex  Bess  1975  ch  2M  |  18.  ef- 
fective July  2.  197BL] 

42.17.880    Co«rt  protcctlMi  of  pvblle  raeer^ 

The  examination  of  any  specific  public  record  may  be  enjoined  if,  upon 
BBodon  and  affidavit,  the  superior  court  fbr  the  county  in  which  the  nMvant 
resides  or  In  which  the  record  Ik  maintained,  finds  that  such  examination  wonld 
dearly  not  be  in  the  public  Interest  and  would  substantially  and  Irreparably 
damage  any  person,  or  would  substantially  and  Irreparably  damage  vital  gov- 
emmental  functlooa.  (Enacted  Laws  1978  ch  1  |  88,  effective  January  1.  1973 
(Initiative  Measure  No.  276  |  83);  Amecded  by  Laws  1st  Ex  Bess  197S  ch 
2M 1 19,  effective  July  2. 197S.] 

42.1 7.840    JodieUl  reriew  of  affcney  actkiM 

(1)  Upon  the  motion  of  any  person  having  been  denied  an  opportunity  to  in- 
spect or  copy  s  public  record  by  an  agency,  the  superior  court  In  th*  county  in 
which  a  record  is  maintained  may  require  the  responsible  agency  to  show 
cause  why  It  has  refused  to  allow  inspection  or  copying  of  a  specific  public 
record  or  class  of  records.  The  burden  of  proof  shall  be  on  tlie  agency  to  es- 
tablish that  refusal  to  permit  public  inspection  and  copying  is  required. 

(2)  Judicial  review  of  all  agency  actions  taken  or  challenged  under  RCW 
42.17.2fS0  through  42.17.320  shall  be  de  novo.  Courts  shall  take  Into  account  the 
policy  of  this  chapter  that  free  and  open  examination  of  public  records  is  in 
tlie  public  interest,  even  though  such  examination  may  cause  inconvenience  or 
embarrassment  to  public  officials  or  others.  Courts  may  examine  any  record 
in  camera  in  any  proceeding  brought  under  this  section. 
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(3)  Any  person  who  prevails  afainst  an  agency  in  any  action  in  the  eoarta 
seeking  the  right  to  inspect  or  copy  any  public  record  shall  be  awarded  all 
costs,  including  reasonable  attorney  fees,  inctirred  in  connection  with  sacte  legal 
action.  In  addition,  it  shall  be  within  the  discretion  of  the  court  to  award  sucti 
person  an  amount  not  to  exceed  twenty-five  dollars  for  each  day  that  he  was 
denied  the  right  to  inspect  or  copy  said  public  record.  [Enacted  Laws  1973 
ch  1  I  34,  effective  January  1,  1973  (Initiative  Measure  No.  276  f  34) ;  Amend- 
ed by  Laws  1st  Ex  Sess  1975  ch  2M 1 20,  effective  July  2. 1975.] 

CIS  BmsotAm  II  U  et  mq. 

Ops  Atty  a«n  IfTl  No.  4  (availal>ility.  for  Inspection  and  copying,  ot  ro«orda  of 
■ehool  district  rolatlnir  to  district  omployeM'  aalarlea  aad  payroll  dedoetkma). 
K«y  Number  Dlgeets:  Records  ^smU. 


ADMINISTRATION  AND  ENFORCEMENT 

42.17.3<iO    Public  diacUmurt  eMuniMioB— EsUUialMiil— Menber^ip 
— Per  diea 

There  is  hereby  established  a  '^Public  Dlsdoaure  Comminion'*  which  shall  be 
eompoaed  of  five  members  who  shall  be  appointed  by  the  goversor.  with  the 
conaent  of  the  senate.  All  appointees  shall  be  persona  of  the  highest  integrity 
and  qualifications.  No  more  than  three  members  shall  have  an  identification 
with  the  same  political  party.  The  original  members  shall  be  appointed  within 
sixty  days  after  the  effective  date  of  this  act  The  term  of  each  member  iliall 
be  fire  years  except  that  the  original  five  members  shall  serve  initial  terms  of 
one,  two,  three,  four,  and  five  years,  respectively,  as  designated  by  the  gover- 
nor. No  member  of  the  commission,  during  his  tenure,  shall  (1)  hold  or  cam- 
paign for  elective  office ;  (2)  be  an  officer  of  any  political  party  or  political 
committee ;  (3)  permit  his  name  to  be  used,  or  make  contributions.  In  support 
of  or  in  opposition  to  any  candidate  or  proposition :  (4)  participate  in  any  way 
in  any  election  campaign;  or  (5)  lobby  or  employ  or  assist  a  lobbyift  No 
member  ahall  be  eligible  for  appointment  to  more  than  one  full  term.  A  va- 
cancy on  the  commission  shall  be  filled  within  thirty  days  of  the  vacancy  by 
the  governor,  with  the  conaent  of  the  senate,  and  the  appointee  shall  serve  for 
the  remaining  term  of  his  pre<lecesaor.  A  vacancy  shall  not  impair  the  powers 
of  the  remaining  members  to  exercise  all  of  the  powers  of  the  eommisaion. 
Three  members  of  the  commission  shall  constitute  a  quorum.  The  commission 
shall  elect  its  own  ehalnnan  and  adopt  its  own  rules  of  procedure  in  the  man- 
ner provided  in  chapter  34,01  ItCW.  Any  member  of  the  commiasion  may  be 
removed  by  the  governor,  bat  only  upon  grounds  of  neglect  of  duty  or  miscon- 
duct in  office. 

Each  member  shall  receive  per  diem  in  the  amount  of  forty  dollars  in  lieu 
of  expenses  for  each  day  or  portion  thereof  spent  in  performance  of  his  duties 
as  a  member  of  the  commission,  and  in  addition  shall  be  reimbursed  for  travel 
expenses  actually  incurred  while  engaged  in  the  business  of  the  commission  as 
provided  In  chapter  43.03  RCW.  The  compensation  provided  pursuant  to  this 
section  shall  not  be  considered  salary  for  purposes  of  the  provisions  of  any  re- 
tirement system  created  pursuant  to  the  general  laws  of  this  state. 

Nothing  in  this  section  shall  prohibit  the  commission,  or  any  of  Its  members 
or  staff  on  the  authority  of  the  commission,  from  responding  to  communica- 
tions from  the  legislature  or  any  of  Its  meroiiers  or  from  any  state  agency  or 
from  appearing  and  testifying  at  an  often  public  meeting  (ss  defined  by  RCW 
42.3a090)  or  a  hearing  to  adopt  rulen  lield  pursuant  to  KCW  34.04i)25  on  mat- 
ters directly  affecting  the  exercise  of  their  duties  and  powers  under  this  chap- 
ter    (Enacted  Laws  1973  ch  1   |  36.  effective  January   1,   1973  (Initiative 
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Measore  No.  2T6  9  85) ;  AimifMSed  bj  Laws  !■(  Bx  Hen  ItTB  di  2M  |  2S,  effec- 
tire  Jvij  S,  19T5.) 

42a7JM    C«aMlMk»— DvtiM 

Tte  CTWBSnlirion  •hall: 

(1)  DeTClop  and  prorlde  forms  for  the  reports  sad  ■tUMWiiti  required  to  te 
made  under  this  chapter ; 

(2)  PrepaBv  and  publish  a  msjinal  aettliiff  forth  recoa— wded  imlforM  meth- 
ods of  bookkeeping  and  rqmrtlaf  for  ose  by  ptrsoas  reqidred  to  make  rnpoKts 
and  statements  under  this  chapter ; 

(8)  Compile  and  maintmln  a  current  list  of  all  filed  lepoiu  and  statemeota ; 
(4)  InTeatlfate  whether  properly  completed  staHments  and  reports  hare  been 
filed  within  the  times  reqaired  by  thU  chapter ; 

(6)  Upon  complaint  or  upon  lu  own  motion,  inrestlcmte  and  report  apparent 
vloSatloiis  of  this  chapter  to  the  appropriate  law  enforcement  aothorltles; 

(8)  Prepare  and  publish  an  annual  report  to  the  goTenor  as  to  the  effectlTe- 
neas  of  this  chapter  and  Its  enforcement  by  appropriate  law  enforeement  au- 
thorities ;  and 

(7)  Enforce  this  chapter  according  to  the  powers  grantnd  It  by  law.  [Sn- 
acted  Laws  10T8  ch  1  |  86.  effoctlTe  January  1,  1978  (InttlntlTa  Measure  No. 
m  I  88).J 

42.17J70    CooaiMdoii— AddHftonal  powera 

The  oommlsakNi  is  empowered  to: 

(1)  Adopt,  promulgate,  amend,  and  rescind  suitable  adaUnlstratire  rules 
and  regulatkma  to  carry  out  the  polldea  and  pcrpoaes  ef  this  chapter,  which 
rules  and  regulations  shall  be  promulgated  pursuant  t»  the  prorislons  of 
chapter  84.04  ROW ; 

(2)  Prepare  and  publish  such  rrports  and  technical  studlea  as  in  its  jvOg- 
meat  will  tend  to  promote  the  purposes  of  this  chapter,  ineladlag  reports  and 
sUtistlcs  coDceming  eampaign  financing,  k>bbylng,  finanelal  Interests  of  elect- 
ed offldals,  and  enforcement  of  this  chapter ; 

(8)  Make  from  time  to  time,  on  its  own  motion,  audits  aad  field  inrestlga- 


(4)  Make  public  the  time  and  date  of  any  formal  hearing  set  to  determine 
whether  a  riolatioo  has  occurred,  the  question  or  questions  to  be  considered, 
and  the  resolti  thereof ; 

(6)  Administer  oaths  and  affirmations.  Imoe  subpoenas,  and  compel  at- 
tendance. Uke  evidence  and  require  the  production  of  any  books,  papers, 
correspondence,  memoranduma,  or  other  records  which  the  eoaunlsslon  deems 
relevant  or  material  for  tbe  purpose  of  any  investigation  authorised  under 
this  chapter,  or  any  other  proceeding  under  this  chapter ; 

(0)  Adopt  and  promulgate  a  code  of  fair  campaign  practices ; 

(7)  Relieve,  by  poMisbed  regulation  of  general  appllcaMlity,  candidates  or 
political  committees  of  obligations  to  comply  with  the  provisions  of  this 
chapter  relating  to  election  campaigns,  If  tbey  have  not  received  contributions 
nor  made  expenditures  In  connection  with  any  election  campaign  of  more  than 
one  thousand  dollars ;  and 

(8)  Ensct  regulationfi  prescribing  reasonable  requirements  for  keeping  ac- 
counts of  and  reporting  on  a  quarterly  basis  costs  Incurred  by  state  agencies. 
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coonties,  dtie^  and  other  asunkiiMaiCJM  and  political  subdlriaiona  1b  prc- 
pariac  poblUhlaf.  and  distribatlnc  lefislaUve  Information.  Tbe  tern  "leglala- 
tive  InfonaatloD".  for  tbe  purpoMa  at  this  sahwctkm,  meana  hooka,  paxophleta, 
refwrta,  and  other  materials  prepared,  pohliched,  or  distribatcd  at  aobstantlal 
coat,  a  substantial  purpose  of  which  la  to  Influcnee  the  pasaace  or  defeat  of 
anj  lefialatioo.  The  state  auditor  in  his  regular  examination  of  each  ajcencj 
under  chapter  4S.00  BCW  ahall  rerlew  sach  refulationa,  aocounta.  and  reporta 
and  make  appropriate  findtnca,  eoBunenta.  and  recommendationa  In  hia  ex- 
amination reports  oonocmlnff  those  afeodes. 

(9)  The  commissioi>,  after  hearing,  by  order  approved  and  ratified  by  a 
majority  of  the  membership  of  the  commission,  may  suspend  or  modify  any 
of  the  reporting  requirements  hereunder  in  a  particular  case  if  it  finds  that 
literal  application  of  this  chapter  works  a  manifestly  unreasonable  hardship 
and  if  it  also  finds  that  such  suspension  or  modification  will  not  frustrate  the 
purposes  of  the  chapter.  The  commission  shall  find  that  a  manifestly  un- 
reasonable hardstup  exists  if  reporting  the  name  of  an  entity  required  to  be 
reported  under  RCW  42.17.240(1  )(g){ii)  would  be  likely  to  adversely  affect  the 
competitive  position  of  any  entity  in  which  the  person  filing  the  report  or  any 
member  of  his  immediate  family  holds  any  office,  directorship,  general 
partnership  interest,  or  an  ownership  interest  of  ten  percent  or  more.  Any 
suspension  or  modification  shall  be  only  to  the  extent  necessary  to  substantial- 
ly relieve  the  hardship.  The  commission  shall  act  to  suspend  or  modify  any 
reporting  requirements  only  if  it  determines  that  facts  exist  that  are  clear  and 
convincing  proof  of  the  findings  required  hereunder.  Any  citizen  shall  have 
standing  to  bring  an  action  in  Thurston  county  superior  court  to  contest  the 
propriety  of  any  order  entered  hereunder  within  one  year  from  the  date  of  the 
entry  of  such  order.  [Enacted  Laws  1973  ch  1  §  37  effective  January  1,  1973 
(Initiative  Measure  No  276  §  37) ;  Amended  by  Laws  1st  Ex  Sess  1975  ch  294 
§  25,  effective  July  2,  1975 ;   Laws  1st  Ex  Sess  1977  <di  336  f  7.] 

Ops  AtXj  Osa  IWI  No.   14   (proosdarM  for  obtaining  r«U«f  fro«i  rsfwrtlwr  i»- 


42.17 J80    SeercUry  of  lUU,  attorney  fCMraK-DntiM 

(1)  The  secrcUry  of  sUte,  throufh  his  office,  shall  perform  such  ministerial 
functions  as  maj  be  aceesBary  to  enable  the  commission  to  carry  out  its  re- 
sponsibilities under  this  chapter.  Tbe  office  of  the  secretary  of  sUte  shall 
be  <&eslcnated  as  the  place  where  the  public  may  file  papers  or  correspond  with 
the  eommission  and  receive  any  form  or  inBtmction  from  the  conunlsslon. 

(2)  The  attorney  general,  through  his  office,  shaU  suMy  'uch  asaistanco 
as  the  commission  may  require  in  order  to  carry  out  its  responsibilities  under 
this  chapter.  Tbe  commission  may  employ  attorneys  who  are  neither  the  at- 
torney general  nor  an  assistant  attorney  general  to  carry  out  any  function  of 
the  attorney  general  pre*»cribod  In  this  chapter.  [Enacted  Laws  J973  ch  1  |  38, 
effective  January  1,  1973  (Initiative  Measure  No.  276  |  .38) ;  Amended  by  I^awM 
lat  Ex  Seaa  1975  ch  294  I  20,  effective  July  2. 1975.) 

42a7J9e    CiTil  reiedttt  tmd  suictioM 

(1)  One  or  more  of  the  foUowlag  civil  remedies  and  aanctiona  may  be 
In^waed  by  eonrt  order  In  addition  to  any  other  rooiediea  provided  by  law: 

(a)  If  the  court  fi»<ki  that  t»»€  violation  of  any  provision  of  this  chapter  by 
any  candidate  or  political  committee  probably  affected  tbe  outcome  of  any 
election,  the  reault  of  said  election  may  lie  held  void  and  a  special  election 
held  within  alxty  days  of  sitch  flndiag.  Any  action  to  void  an  eiectioo  shall 
be  commenced  within  one  year  of  the  da:e  of  the  election  In  question.  It  Is 
intended  that  this  remedy  be  Imposed  freely  In  nil  appropriate  caMes  to  pro- 
tect the  risht  ef  tbe  electorate  to  an  Informed  and  knowledgeable  vote. 

(b)  If  any  lobbyist  or  sponsor  of  say  graas  roots  lobbying  campaign  violate* 
any  o^  the  provisions  of  this  act,  his  registration  may  be  revoked  or  monpenA- 
ed  and  he  aaay  be  etOoiaed  from  receiving  compensntlon  or  makiac  expeodl- 
tarcs  for  kMbjitm:   Provided,  however,  that  imposition  of  such  saactioa  ahall 
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not  excuse  wnid  iobbylst  froDM  flSlng  itateuMmta  and  igpuiU  reqalred  by  tbla 
chapter. 

(c)  Any  pentoR  wbo  vtoUtes  any  of  the  prorrlakMM  of  this  act  may  be  aob- 
Joct  to  a  civil  penalty  of  not  more  than  ten  thoaaaAd  flollan  for  each  soch 
violation. 

(d)  Any  person  wbo  falls  to  file  a  properly  conpleted  statement  or  report 
\\  Ithin  the  time  required  by  tble  act  may  be  sabject  to  a  HtU  penalty  of  ten 
dollars  per  day  for  each  day  each  such  deHnqneney  eootlMwa. 

(e)  Any  person  wbo  falls  to  report  a  contrlbatkra  or  expendltare  May  be 
Miibject  to  a  dvU  penalty  equivalent  to  the  amooit  he  fidled  to  report. 

(f)  The  court  may  enjoin  any  person  to  prevent  the  dolnc  of  any  act  here- 
in prohibited,  or  to  compel  tbe  performance  of  aay  act  required  herein.  [En- 
acted Lews  197S  eb  1  |  38.  effective  January  1,  197S  (Initiative  MeMore  No. 
276  I  »).] 

CJ8  ia«:tlona  ||  tSt.  tM.  Stfttntea  |  6. 

Key  Nombsr  ZM^Mta:  ElecUons  ^»S17.  BUtutas  «si94. 

42.i7.4tO    BnforcMmnit 

(1)  The  attorney  general  and  the  proeecutlni:  aathoriUes  of  political  snbdlvl- 
Hlons  of  this  state  may  bring  civil  actions  In  the  naoM  of  the  state  tor  any  ap- 
propriate dvll  remedy,  Indndlng  but  not  limited  to  the  special  remedies  pro- 
vided In  ROW  ^.ITJOO. 

(2)  The  attorney  general  and  the  prosecuting  authorities  of  polltfcal  sub- 
divisions of  this  state  may  Investigate  or  cause  to  be  investigated  tbe 
activities  of  any  person  wbo  there  Is  reason  to  believe  is  or  has  been  acting 
in  violation  of  this  chapter,  and  may  require  any  such  person  or  any  other  per- 
son reasonably  believed  to  have  Information  concerning  the  activities  of  such 
person  to  appear  at  a  time  and  place  desiprnated  in  tite  county  In  which  such 
person  resides  or  Is  found,  to  give  such  information  under  oath  and  to  produce 
all  accounts,  bills,  receipts,  books,  papers  and  documents  which  may  he  relevant 
or  material  to  any  Investi^tlon  authorised  under  this  chapter. 

(3)  Wtien  the  attorney  general  or  the  prosecuting  authority  of  any  political 
subdivision  of  this  state  requires  the  attendance  of  any  person  to  obtain  such 
information  or  the  production  of  the  accounU,  Mils,  rccetpU,  books,  papers, 
and  documents  which  may  be  relevant  or  material  to  any  Investigation  au- 
thorised under  this  chapter,  be  shall  Issue  an  order  setting  forth  tbe  time  when 
and  the  place  where  attendance  is  required  and  shall  cause  the  same  to  be 
delivered  to  or  sent  by  registered  mail  to  the  person  at  least  fourteen  days  be- 
fore the  date  fixed  for  attendance.  Such  order  shall  have  the  same  force  and 
effect  as  a  subpoena,  shall  be  effective  state-wide,  and.  upon  application  of  the 
attorney  general  or  said  prosecuting  authority,  obedience  to  the  order  may  be 
enforced  by  any  superior  court  Judge  in  the  county  where  the  person  receiv- 
ing It  resides  or  is  found,  in  the  same  manner  as  though  the  order  were  a 
subpoena.  The  court,  after  hearing,  for  good  cause,  and  upon  application  of 
any  person  agirrieved  by  the  order,  shall  have  the  right  to  alter,  amend,  revise, 
suspend,  or  postpone  all  or  any  part  of  Its  provisions.  In  any  case  where  the 
order  is  not  enforced  by  the  court  according  to  its  terms,  the  reasons  for  the 
ootirt's  actions  shall  be  clearly  stated  In  writing,  and  such  sction  shall  be  sub- 
ject to  review  by  the  appellate  courts  by  certiorari  or  other  appropriate  pro- 
ei-eding. 

(4)  Any  person  who  haR  notified  the  attorney  general  and  the  prosecuting 
nttorney  Itr  the  county  in  which  the  violation  occurred  in  writing  that  there 
1h  reason  to  believe  that  some  provision  of  this  chapter  Is  bring  or  has  been 
violated  may  himself  bring  in  the  name  of  the  sUte  any  oT  the  actions  (here- 
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iBAfter  referrt4  to  m  •  dttan't  MtUMi)  aatborlMd  oiHler  thU  chapter.  This 
dtiaoi  aetioB  may  be  brooght  only  tf  the  mttonej  «eDeral  aim)  the  praoecatlnc 
attorney  have  failed  to  ecimfiirf  aa  aetioo  hetwiwler  within  forty-five  days 
after  aneh  nodee  and  aiieh  pereoB  has  thereafter  farther  notified  tiie  attorney 
piuaai  iitlnt  attorney  that  aaid  person  will  ooounenee  a  dtisen's 
wlthir  tea  days  open  their  failurd  to  to  do,  and  the  attorney  venera) 
and  the  proaeentlBf  attorney  have  In  fnet  failed  to  brins  raeh  aetlon  within 
ten  days  of  ineelpt  of  said  aeeoad  notiee.  If  the  perwMi  who  bria^i  the  dtiaen't 
nctloa  pinfrallB,  the  ind^iMit  awarded  ahaU  oM^beat  to  the  aUte,  hot  he  ahali 
be  entltlad  to  be  reinbaraed  by  the  atote  of  Waahi^rtoa  for  eosto  and  attor- 
ney's Cses  he  h$»  incurred;  Provided,  That  in  the  ease  of  a  dtiaea'i  action 
wliieh  la  dtsadaaed  and  which  the  eoart  also  finds  was  broogbt  wlthoot  rea- 
aonnble  eanse,  the  eonrt  nuiy  order  the  person  coasMndnf  tlK  action  to  pay 
all  eoais  of  trial  and  renaonabit  attorney's  fees  Incurred  by  the  defendant 

(6)  In  any  action  broaght  nnder  this  section,  the  court  may  award  to  the 
state  all  eoate  of  InTsatifatioa  and  trial,  indndinff  a  reasesmble  attorney's  fee 
to  be  fixed  by  the  eoart  If  the  Tiolation  is  found  to  hsTe  been  inteational.  the 
amount  of  the  Indgment,  which  shall  for  this  purpose  indode  the  costs,  saay  be 
trebled  aa  ponitlYe  damages.  If  damages  or  trebled  danwges  are  awarded  in 
such  an  action  broaght  against  a  lobbyist,  the  judgment  may  be  awarded 
agalaat  the  lobbyist,  and  the  lobbyist's  employer  or  employers  joined  as  de- 
flsndanta.  jointly,  aarerally,  or  both.  If  the  defendant  prerails,  he  shall  be 
awarded  all  easto  of  trial,  and  may  be  awarded  a  reaaoaable  attorney's  ftoe 
to  be  fined  by  the  court  to  be  paid  by  the  atote  of  Waahingtoa.  [Enacted  Laws 
1978  eh  1  I  4a  effeetlTe  January  1,  1978  (InltUUTC  Measure  No.  276  •  40) ; 
by  Laws  1st  Ex  flass  19T6  ch  2M  |  27.  effecUTS  July  2,  1676.] 
ite  la  a  dtlsMi's  aetlSB  la-  fHTOkma  and  ataMlr*  lawsuits  Intor- 
■titutad  nadsr  RCW  U.lT.4Si(4)  (la-  lsrta«  wHh  thslr  ibiibIii  sf  FIrsC 
ItlatiTS  tTt.  I  «S(4))  ars  sufrkiisw<ly  imsaiimnt  rights.  FHta  y  Oortaa 
DrUisliS    from   aay  ohillteg   afteet   of       (ltT4)   U  Wa  td  171.   IIT  PM  til. 

42a7^10    LteitotlMi  Ml  mUmm 

Aay  acdon  brought  under  the  prorialona  of  this  chapter  must  be  commenced 
within  six  years  after  the  date  when  the  Tiolation  occurred.  [Enacted  Laws 
1978  ch  1  I  41.  effsctlTe  January  1.  1878  (InitiatiTe  Measure  No.  2T8  f  41).) 


42.17.410    Palo  af  ■uUilag  iawd  dhilo  of  recoipt 


Whan  any  appUeatkm,  report,  atatement^  notice,  or  payment  required  to  be 
Bsade  under  the  proriaieaa  of  this  chapter  has  been  deposited  peat-paid  in  the 
United  Btatea  nmll  properly  addreaacd,  it  ahall  be  deemed  to  have  been  re- 
edved  on  the  date  of  nmiUng.  It  shall  be  presumed  that  the  date  ahown  by 
the  peat  office  eaneellatlea  auirfc  on  the  euTdope  is  the  date  of  maillM-  Pte- 
actcd  Laws  1078  ch  1  |  42.  cffseUve  January  1,  1078  (Initiative  Maasure  No. 
2WI4S).) 

42.17.430    CortlfksaUoa  af  f«Farto 

Bv«ry  report  and  sUteamnt  required  to  be  filed  under  this  chapter  ahali 
Identify  the  peraoa  praparing  it,  and  ahall  be  certified  as  coa4>lete  and  cor 
rect,  both  by  the  peraoa  pecparlng  it  and  by  the  person  on  whose  behalf  it  is 
filed.  [Enacted  Laws  1078  ch  1  I  48,  efllectlve  January  1.  1078  (InitUUre 
Meaaurs  Na  2T0 1  48).] 


42a7«440    StetaMMla  aai  raparts  p«Mk 


thia  chapter  shall  be  public  records  of 
be  aTailable  for  public  inspection 
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iiml  copyinf,  during  normal  tMiiiinem  hours  at  the  ezpenae  of  the  person  re- 
qtiefltin^  copies,  provided  thnt  the  ciisrge  for  socli  copies  shall  not  exceed 
actual  cost  to  the  acency.  (Knacted  Laws  197S  eta  1  |  44«  effectlre  Jamiary  1. 
1073  (Inltifttire  Measnre  No.  276  |  44).) 

CJ8  iUoorda  |f|  U  •i  seq. 

K«r  Nomber  D^|«^•t•:  Racorda  ^s»\i. 

42L  17,450    Ihrty  to  presence  sUteacnts  umI  reports 

Persons  with  whom  statements  or  reports  or  copies  of  statesMats  or  re- 
l»orts  are  required  to  he  filed  under  this  chapter  sliall  preaenre  titttam  for  Bot 
less  than  six  fears.  The  commission,  however,  shall  preserve  soeli  stateawnts 
or  re^iorii  for  not  less  than  ten  years.  [BnacCed  Laws  197S  ch  1  |  45,  effect! re 
January  1.  1973  (Initiative  Measure  No.  276  |  40).] 

CJ8  Rw>or(U  If  t4,  40. 

K«r  Nnmber  DIcsstc:  R»corda  ^ssl%. 

42.17.900    Effective  date 

The  effective  date  of  this  act  shall  he  January  1,  1873,  [Enacted  Laws  1973 
eh  1  I  49,  effective  January  1,  1973  (Initiative  Measure  No.  276  |  40).] 

42.17.910  S«TenbUity 

If  any  provision  of  this  act,  or  its  application  to  any  person  or  circum- 
stance is  held  invalid,  the  remainder  of  the  act,  or  the  application  of  the 
provision  to  other  persons  or  circumstances  is  not  affected.  [Enacted  Laws 
1973  ch  1  I  46,  effective  January  1.  1973  (Initiative  Measure  No.  276  |  46).] 

42.17.911  S«rcr«bilit7--1975  lit  ejLS.  e  294 

If  any  provision  of  this  1975  amendatory  act,  or  its  application  to  any  person 
ir  circumstance  is  held  Invalid,  tho  remainder  of  the  act,  or  the  application  of 
liie  provision  to  other  persons  or  circumstances  is  not  affected.  [Enacted 
Laws  1st  Ex  gess  1975  ch  294  |  29,  effective  July  2, 1075.] 

CJ8  St&tutas  I  ft. 

Key  Number  DI«Mt«:    Statutes  ^=>«4. 

42.17J20    CMMtraetian 

The  provisions  of  this  act  are  to  he  llherally  coastmed  to  effectuate  the 
policies  and  purposes  of  this  act  In  the  event  of  conflict  hetween  the  pro- 
visions of  this  act  and  any  other  act,  tiie  provisions  of  this  act  shall  govern. 
[Enacted  Laws  1973  ch  1  |  47,  effective  January  1,  1973  (Initiative  Measure 
No.  276  f  47).] 

42.17.930    CSiaptcr,  section  headingB  not  part  of  law 

Chapter  and  section  captions  or  headings  as  used  In  this  act  do  not  consti- 
tute any  part  of  the  law.  (Enacted  Laws  1973  ch  1  f  48,  effective  January  1, 
1973  (Initiative  Measure  No.  276  |  48).] 

42.17.940     Repealer 

Chapter  9.  I^iws  of  196,").  as  Amended  by  section  9,  chapter  150,  Laws  of 
1965  ex.  sess..  and  RCW  29.iai40:  and  chapter  131,  Laws  of  1967  ex.  sess. 
and  RCW  44.64 ;  and  chapter  82.  Laws  of  1972  (42nd  Leg.  2nd  Ex.Sess.)  and 
Heferendum  Rill  No.  24  ;  and  chapter  98.  Laws  of  1972  (42nd  Leg.  2nd  Ex. 
Sofi«.)  and  Referendum  Rill  No.  25  are  eadi  hereby  repealed.  [Enacted  Laws 
1973  ch  1  I  50.  effective  January  1.  1973  (Initiative  Measure  No.  276  |  60).] 
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42.lS.lSe    SUtccMploTM 

*'8Ute  emploj«e"  ihmum  any  isdlTldtuU  who  Is  appointed  bj  an  ugtncj 
head,  aa  deflned  In  ROW  42.1S.040,  or  Ua  daalgnaa,  and  aerrea  uMlar  the 
•npenrlokm  and  aothorltj  of  an  temej  aa  deOaad  In  BCW  42.18.090. 

Notwithatandliv  tte  forivolBs,  tfaa  tern  **8tat»  aMployee**  ahall  not  Include 
any  of  the  toDowlnff: 

(1)  Offksera  and  flMpleyveo  in  tiM  li«lilati?a  and  jndlelal  bnadMa  of  tlte 
atate  of  WaaUngtoa :  and 

(2)  A  fwnwc  of  tht  Waaliingtaa  natJonal  goard,  when  be  ia  not  on  actlre 
doty  and  ia  not  othemlac  a  aute  eapiOFW. 

An  indtTldual  ahaO  not  be  aBBiwrt  an  en>pio|cc  aoMy  by  vtaoon  of  liia 
beinf  anbject  to  recall  to  actlTe  oarriea. 

Brery  aUte  enMOoyee  aball  be  daaiMd  either  *iBtef»ittenr  or  ^'refular" 
aa  determined  by  the  deflnitloM  eontninad  in  BCW  42.1SinO  and  42.iai00 
reopectiTely. 

The  term  ''atate  anployee*"  alao  tnelndea  any  meoiber  of  a  firiiMiiMii>n, 
board,  eommlttee  or  any  other  miiHI  flwr  goreminff  bod#  af  an 
(AMBded  by  Lawa  1978  eh  1S7  f  1.] 


42.1S.290    CiWl  action  afotafll  prcotst  or  foraMr  oteto 


The  attorney  general  of  the  aUte  of  Waahingtoa  may  bring  a  dTil  action 
in  the  aaperlor  eoart  of  tlM  eoonty  in  wliich  the  riolatioa  waa  aUeged  to 
have  occurred  againat  any  atate  wnplnyffi.  former  atate  empleyae  or  other 
peraon  who  aimll  hare  rlolated  or  knowingly  aaaiated  any  other  peraon  In 
Tiolnting  any  prorlalon  of  tlila  chapter  and  in  aoch  action  nmy  raeorer  the 
fallowing  rtamagwi  on  behalf  of  the  atate  of  Waaliington:  (1)  From  each 
aoch  person  a  dril  penalty  of  either  five  hundred  doUara  or  an  anMMint 
not  exceeding  three  tinMa  the  amonnt  of  the  economic  raloe  of  anything 
received  or  aooght  in  violation  of*  thia  1978  amendatory  act;  and  (2)  any 
iamagee  aoatained  by  tlie  atate,  which  are  cauaed  by  the  conduct  eoaatitutlng 
the  violation.    (AaMsded  by  Laws  1973  ch  1S7 1 2.] 

•flovteefs  Netsi  "thUi  10Tt  aaMndatory  act"  [IfTt  e  IIT]  eonaUU  of  th«  IfTS 
e  ItT  amemlmanu  to  RCW  4S.1I.1S0.  U.lS.StS,  and  4S.1S.SM  and  Um  npaal  of  RCW 
4S.lS.S4a. 

42JS.300    Chrtt  oelkM  OffoiBot  aUMT  TioUtora 

The  attorney  general  of  the  atate  of  Waahlngton  may  bring  a  dvil  action 
in  the  superior  court  of  Thurston  county  against  any  person  who  aball 
violate  ROW  42.1S290.  In  such  action  the  attorney  general  shall  be  aivarded 
the  fUlowing  daangee  for  the  sUte  of  Washington:  (1)  A  dvll  penalty  of 
either  oae  tJtoqaand  dollars  or  an  amount  not  exceeding  three  times  the 
economic  value  of  anything  which  haa  been  given,  traaaterred,  or  dellvere<I 
in  vlolatloa  of  RCW  42.18290;  and  (2)  any  damages  awtainad  by  the  aUte 
wliieh  are  cauaed  by  the  conduct  eonatitntiag  the  violatloii.  [Ameadad  by  Laws 
1978  eh  187 1 8.] 

42.1S440    GcsMTol  pcsuUty 

BapMted  b7  Laws  IfTS  olt  1ST|  4. 
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WEST  VIRGINIA  Code  Annotated 
1978  Cumulative  Supplement 
Freedom  of  Information  (Open  Records) 
Right  to  Inspect  Records 
Vol  .  9 

CHAPTER  29B. 

FREEDOM  OF  INFORMATION. 

Article 
1.  Public  Records,  §§    29B-1-1  to29B-l-6. 

ARTICLE  1. 
PUBLIC  RECORDS. 

Sec.  Sec. 

29B-1-1.  Declaration  of  policy.  29B-1-4.  Exemptions. 

29B-1-2.  Definitions.  29B-1-5.  Enforcement. 

29B-1-3.  Inspection  and  copying.  29B-1-6.  Violation  of  article;  penalties. 

§  29B-1-1.  Declaration  of  policy. 

Pursuant  to  the  fundamental  philosophy  of  the  American  constitutional  form 
of  representative  government  which  holds  to  the  principle  that  government  is 
the  servant  of  the  people,  and  not  the  master  of  them,  it  is  hereby  declared  to 
be  the  public  policy  of  the  State  of  West  Virginia  that  all  persons  are,  unless 
otherwise  expressly  provided  by  law,  entitled  to  full  and  complete  information 
regarding  the  affairs  of  government  and  the  official  acts  of  those  who  represent 
them  as  public  officials  and  employees.  The  people,  in  delegating  authority,  do 
not  give  their  public  servants  the  right  to  decide  what  is  good  for  the  people  to 
know  and  what  is  not  good  for  them  to  know.  The  people  insist  on  remaining 
informed  so  that  they  may  retain  control  over  the  instruments  of  government 
they  have  created.  To  that  end,  the  provisions  of  this  article  shall  be  liberally 
construed  with  the  view  of  carrying  out  the  above  declaration  of  public  policy. 
(1977,  c.  147.) 

§  29B-1-2.  Definitions. 

As  used  in  this  article: 

(1)  "Custodian"  means  the  elected  or  appointed  official  charged  with 
administering  a  public  body. 

(2)  "Person"  includes  any  natural  person,  corporation,  partnership,  firm  or 
association. 

(3)  "Public  body"  means  every  state  officer,  agency,  department,  including 
the  executive,  legislative  and  judicial  departments,  division,  bureau,  board  and 
commission;  every  county  and  city  governing  body,  school  district,  special 
district,  municipal  corporation,  and  any  board,  department,  commission,  council 
or  agency  thereof;  and  any  other  body  which  is  created  by  state  or  local  authority 
or  which  is  primarily  funded  by  the  state  or  local  authority. 

(4)  "Public  record"  includes  any  writing  containing  information  relating  to  the 
conduct  of  the  public's  business,  prepared,  owned  and  retained  by  a  public  body. 

(5)  "Writing"  includes  any  books,  papers,  maps,  photographs,  cards,  tapes, 
recordings  or  other  documentary  materials  regardless  of  physical  form  or 
characteristics.  (1977,  c.  147.) 
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§  29B-1-3.  Inspection  and  copying. 

(1)  Every  person  has  a  right  to  inspect  or  copy  any  public  record  of  a  public 
body  in  this  State,  except  as  otherwise  expressly  provided  by  section  four 
[§  29B-1-4]  of  this  article. 

(2)  A  request  to  inspect  or  copy  any  public  record  of  a  public  body  shall  be 
made  directly  to  the  custodian  of  such  public  record. 

(3)  The  custodian  of  any  public  records,  unless  otherwise  expressly  provided 
by  statute,  shall  furnish  proper  and  reasonable  opportunities  for  inspection  and 
examination  of  the  records  in  his  office  and  reasonable  facilities  for  making 
memoranda  or  abstracts  therefrom,  during  the  usual  business  hours,  to  all 
persons  having  occasion  to  make  examination  of  them.  The  custodian  of  the 
records  may  make  reasonable  rules  and  regulations  necessary  for  the  protection 
of  the  records  and  to  prevent  interference  with  the  regular  discharge  of  his 
duties. 

(4)  All  requests  for  information  must  state  with  reasonable  specificity  the 
information  sought.  The  custodian,  upon  demand  for  records  made  under  this 
statute,  shall  as  soon  as  is  practicable  but  within  a  maximum  of  five  days  not 
including  Saturdays,  Sundays  or  legal  holidays: 

(a)  Furnish  copies  of  the  requested  information; 

(b)  Advise  the  person  making  the  request  of  the  time  and  place  at  which  he 
may  inspect  and  copy  the  materials;  or 

(c)  Deny  the  request  stating  in  writing  the  reasons  for  such  denial. 

Such  a  denial  shall  indicate  that  the  responsibility  of  the  custodian  of  any 
public  records  or  public  body  to  produce  the  requested  records  or  documents  is 
at  an  end,  and  shall  afford  the  person  requesting  them  the  opportunity  to 
institute  proceedings  for  injunctive  or  declaratory  relief  in  the  circuit  court  in 
the  county  where  the  public  record  is  kept. 

(5)  The  public  body  may  establish  fees  reasonably  calculated  to  reimburse  it 
for  its  actual  cost  in  making  reproductions  of  such  records.  (1977,  c.  147.) 

§  29B-1-4.  Exemptions. 

The  following  categories  of  information  are  specifically  exempt  from 
disclosure  under  the  provisions  of  this  article: 

(1)  Trade  secrets,  as  used  in  this  section,  which  may  include,  but  are  not 
limited  to,  any  formula,  plan  pattern,  process,  tool,  mechanism,  compound, 
procedure,  production  data,  or  compilation  of  information  which  is  not  patented 
which  is  known  only  to  certain  individuals  within  a  commercial  concern  who  are 
using  it  to  fabricate,  produce  or  compound  an  article  or  trade  or  a  service  or  to 
locate  minerals  or  other  substances,  having  commercial  value,  and  which  gives 
its  users  an  opportunity  to  obtain  business  advantage  over  competitors; 

(2)  Information  of  a  personal  nature  such  as  that  kept  in  a  personal,  medical 
or  similar  file,  if  the  public  disclosure  thereof  would  constitute  an  unreasonable 
invasion  of  privacy,  unless  the  public  interest  by  clear  and  convincing  evidence 
requires  disclosure  in  the  particular  instance:  Provided,  that  nothing  in  this 
article  shall  be  con.strued  as  precluding  an  individual  from  inspecting  or  copying 
luH  own  personal,  medical  or  similar  file; 
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(3)  Test  questions,  scoring  keys  and  other  examination  data  used  to 
administer  a  licensing  examination,  examination  for  employment  or  academic 
examination; 

(4)  Records  of  law-enforcement  agencies  that  deal  with  the  detection  and 
investigation  of  crime  and  the  internal  records  and  notations  of  such 
law-enforcement  agencies  which  are  maintained  for  internal  use  in  matters 
relating  to  law  enforcement; 

(5)  Information  specifically  exempted  from  disclosure  by  statute; 

(6)  Records,  archives,  documents  or  manuscripts  describing  the  location  of 
undeveloped  historic,  prehistoric,  archaeological,  paleontological  and  battlefield 
sites  or  constituting  gifts  to  any  public  body  upon  which  the  donor  has  attached 
restrictions  on  usage  or  the  handling  of  which  could  irreparably  damage  such 
record,  archive,  document  or  manuscript; 

(7)  Information  contained  in  or  related  to  examination,  operating  or  condition 
reports  prepared  by,  or  on  behalf  of,  or  for  the  use  of  any  agency  responsible 
for  the  regulation  or  supervision  of  financial  institutions,  except  those  reports 
which  are  by  law  required  to  be  published  in  newspapers;  and 

(8)  Internal  memoranda  or  letters  received  or  prepared  by  any  public  body. 
(1977,  c.  147.) 

§  29B-1-5.  Enforcement. 

(1)  Any  person  denied  the  right  to  inspect  the  public  record  of  a  public  body 
may  institute  proceedings  for  injunctive  or  declaratory  relief  in  the  circuit  court 
in  the  county  where  the  public  record  is  kept. 

(2)  In  any  suit  filed  under  subsection  one  of  this  section,  the  court  has 
jurisdiction  to  enjoin  the  custodian  or  public  body  from  withholding  records  and 
to  order  the  production  of  any  records  improperly  withheld  from  the  person 
seeking  disclosure.  The  court  shall  determine  the  matter  de  novo  and  the  burden 
is  on  the  public  body  to  sustain  its  action.  The  court,  on  its  own  motion,  may  view 
the  documents  in  controversy  in  camera  before  reaching  a  decision.  Any 
custodian  of  any  public  records  of  the  public  body  found  to  be  in  noncompliance 
with  the  order  of  the  court  to  produce  the  documents  or  disclose  the  information 
sought,  may  be  punished  as  being  in  contempt  of  court. 

(3)  Except  as  to  causes  the  court  considers  of  greater  importance,  proceedings 
arising  under  subsection  one  of  this  section  shall  be  assigned  for  hearing  and 
trial  at  the  earliest  practicable  date.  (1977,  c.  147.) 

§  29B-1-6.  Violation  of  article;  penalties. 

Any  custodian  of  any  public  records  who  shall  willfully  violate  the  provisions 
of  this  article  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof, 
shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  for  not  more  than  ten  days,  or,  in  the 
discretion  of  the  court,  by  both  such  fine  and  imprisonment.  (1977,  c- 147.) 
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19.21        Custody  and  delivery  of  official  property  and  records 

(1)  Each  and  every  officer  of  the  state,  or  of  any  county,  town, 
city,  village,  school  district,  or  other  municipality  or  district,  is  the 
legal  custodian  of  and  shall  safely  keep  and  preserve  all  property  and 
things  received  from  his  predecessor  or  other  persons  and  required  by 
law  to  be  filed,  deposited,  or  kept  in  his  office,  or  which  are  in  the 
lawful  possession  or  control  of  himself  or  his  deputies,  or  to  the  pos- 
session or  control  of  which  he  or  they  may  be  lawfully  entitled,  as 
such  officers. 

(2)  Except  as  expressly  provided  otherwise,  any  person  may 
with  proper  care,  during  office  hours  and  subject  to  such  orders  or 
regulations  as  the  custodian  thereof  prescribes,  examine  or  copy  any 
of  the  property  or  things  mentioned  in  sub.  (1).  Any  person  may,  at 
his  own  expense  and  under  such  reasonable  regulations  as  the  cus- 
todian prescribes,  copy  or  duplicate  any  materials,  including  but  not 
limited  to  blueprints,  slides,  photographs  and  drawings.  Duplication 
of  university  expansion  materials  may  be  performed  away  from  the 
office  of  the  custodian  if  necessary. 

(3)  Upon  the  expiration  of  his  term  of  office,  or  whenever  his 
office  becomes  vacant,  each  such  officer,  or  on  his  death  his  legal 
representative,  shall  on  demand  deliver  to  his  successor  all  such  prop- 
erty and  things  then  in  his  custody,  and  his  successor  shall  receipt 
therefor  to  said  officer,  who  shall  file  said  receipt,  as  the  case  may 
be,  in  the  office  of  the  secretary  of  state,  county  clerk,  town  clerk, 
city  clerk,  village  clerk,  school  district  clerk,  or  clerk  or  other  secre- 
tarial officer  of  the  municipality  or  district,  respectively;  but  if  a  va- 
cancy occurs  before  such  successor  is  qualified,  such  property  and 
things  shall  be  delivered  to  and  be  receipted  for  by  such  secretary  or 
clerk,  respectively,  on  behalf  of  the  successor,  to  be  delivered  to  such 
successor  upon  the  latter's  receipt. 

(4)  Any  person  who  violates  this  section  shall,  in  addition  to 
any  other  liability  or  penalty,  civil  or  criminal,  forfeit  not  less  than 
$25  nor  more  than  $2,000;  such  forfeiture  to  be  enforced  by  a  civil 
action  on  behalf  of,  and  the  proceeds  to  be  paid  into  the  treasury  of 
the  state,  municipality,  or  district,  as  the  case  may  be. 

(5)  (a)  Any  city  council  or  village  board  may  provide  by  ordi- 
nance for  the  destruction  of  obsolete  public  records.  Prior  to  any 
such  destruction  at  least  60  days'  notice  in  writing  of  such  destruc- 
tion shall  be  given  the  historical  society  which  shall  preserve  any 
such  records  it  determines  to  be  of  historical  interest.  The  historical 
society  may,  upon  application,  waive  such  notice.  No  assessment  roll 
containing  forest  crop  acreage  may  bo  destroyed  without  prior  ap- 
proval of  the  secretary  of  revenue. 
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(b)  The  period  of  time  any  city  or  village  public  record  shall  be 
kept  before  destruction  shall  be  as  prescribed  by  ordinance  unless  a 
specific  period  of  time  is  provided  by  statute.  The  period  prescribed 
in  such  ordinance  shall  be  not  less  than  2  years  with  respect  to  water 
stubs,  receipts  of  current  billings  and  customer's  ledgers  of  any  mu- 
nicipal utility,  and  7  years  for  other  records  unless  a  shorter  period 
has  been  fixed  by  the  public  records  board  pursuant  to  s.  16.80(3)  (e). 

(c)  Any  city  council  or  ■  ullage  board  may  also  provide  by  ordi- 
nance for  the  keeping  and  preservation  of  public  records  by  the  use 
of  microfilm  or  other  reproductive  device.  Any  photographic  repro- 
duction shall  be  deemed  an  original  record  for  all  purposes  if  it  meets 
the  standards  established  in  s.  16.80(7),  so  far  as  the  same  may  be 
applicable. 

(6)  Counties  having  a  population  of  500,000  or  more  may  pro- 
vide by  ordinance  for  the  destruction  of  obsolete  public  records  with- 
out regard  to  ss.  59.715  to  59.717  and  may  undertake  a  management 
of  records  service.  The  period  of  time  any  public  record  shall  be  kept 
before  destruction  shall  be  determined  by  ordinance  except  that  the 
specific  period  of  time  expressed  within  s.  59.715  shall  apply  as  to 
those  records  or  documents.  Prior  to  any  destruction  of  records,  ex- 
cept those  specified  within  s.  59.715  as  well  as  those  having  a  confi- 
dential character  as  determined  by  the  county,  at  least  60  days'  no- 
tice of  such  destruction  shall  be  given  in  writing,  to  the  historical  so- 
ciety, which  may  preserve  any  such  records  it  determines  to  be  of 
historical  interest;  however  no  notice  need  be  given  for  any  of  the 
aforesaid  class  of  records  for  which  destruction  has  previously  been 
approved  by  the  historical  society  or  in  which  it  has  indicated  that  it 
has  no  interest  for  historical  purposes.  The  county  board  may  also 
provide,  by  ordinance,  a  program  for  the  keeping,  preservation,  rete.'-i- 
tion  and  disposition  of  public  records  including  the  establishment  of  a 
committee  on  public  records  and  may  institute  a  record  management 
service  for  the  county  and  may  appropriate  funds  to  accomplish  such 
purposes. 

19.21     Custody  and  delivery  of  official  property  and  records 

•  •••••*••• 
(5)(b)  The  period  of  time  any  city  or  village  public  record  shall  be  kept 

before  destruction  shall  be  as  prescribed  by  ordinance  unless  a  specific  peri- 
mi  of  tinio  is  provided  by  statiiti'.  Tli«>  jx^i-iod  j)roscribed  in  such  ordinance 
shull  Ix"  not  less  thnn  'J  yours  witii  n's|K.>ct  to  water  alubs,  receipts  of  current 
bflliiifjs  and  custonurs  li-dp  is  of  any  niunicipnl  utility,  nnd  7  years  for  other 
records  unless  a  shorter  jx'riod  has  Imm-d  fixed  by  the  public  records  board 
pursuant  to  .s.  16.61(3Mc). 

(c)  Any  city  eouncil  or  village  Ixiard  may  also  provide  by  ordinance  for  the 
keeping  and  preservation  of  puhlic  records  by  the  ust>  of  microfilm  or  other 
reproductive  dcviro.  Any  i)ho(ographic  reproduction  shall  be  deemed  an 
oriKlnal  record  for  all  piir|)ost's  if  it  uieet.s  the  standards  established  in  s. 
16.H1(7).  so  far  as  the  same  may  l>e  api)licable. 

•  ••••••••• 

(7)  Any  sehool  disfiiot,  excejit  a  city  school  district  or  a  scho(d  district  in  a 
city  of  the  1st  class,  may  jjrovidc  for  the  destruction  of  obsolete  school  rec- 
ortl*.     Prior  to  any  .sucli  destniction,  at   least  60  days'  notice  in  writing  of 

Changes  or  additions  In  text  are  indicated  by  underline 

Deletions  are  Indicated  by  asterisks     *     *     * 
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such  d*»sfnictU)U  sjjiill  Ik-  Kivcn  tJic  historical  society,  which  shall  presen-e 
any  stidi  ir<-ortl.s  if  dctcnuiiu's  to  he  of  historical  intcrpst.  The  historical 
socii'ty  iiiay,  ii|K)ii  appiicntioii,  waive  tlie  noti(v.  Tlie  i>eriod  of  time  a  school 
district  record  shall  Im'  kept  Ufore  dcsiructiuii  shall  he  not  less  than  7  years, 
i'his  s«-ctioii  shall  Jiol  apply  to  pupil  re<'ords  iiuder  s.  118.125. 
History— 
Su»>8fce.    (3){l.).    (o)   amended   by— 

K1975,  c    41.  5  :>2.  eft.  Aug.   1».  1975. 
Sub8«»c.   (7)  orealei!  bv — 

1-,.1977.    c.    202.    5    1.    eff     March    14. 
197H. 

59.13    Official  oaths  and  bonds 

(1)  I&acfa  county  officer  named  in  this  chapter,  except  county  «upcrvl«ors, 
shall  exectite  and  file  an  official  bond  and  take  and  file  the  official  oath 
within  20  days  after  receiving  official  notice  of  *  *  *  election  or  appoint- 
ment, or  If  not  offtctjilly  notifWHl,  within  20  dnya  after  the  commmeement  «f 
the  term  for  which  •  •  •  riocted  or  aiipolnted.  Krery  county  imperrbior 
Hhall  take  and  file  the  offtdal  cwth  within  20  dwyn  after  rpcrlrian  official  no- 
tice' of  *  *  •  olertlon  or  wjuwintnH'nt.  or  If  not  offKrlaily  mHifled,  within 
20  dayM  after  ttn-  t<iiww'«»ct'in<'nt  of  th<'  term  for  which  •  *  *  elected  or 
upfK>inte<l.  Kvery  ilo|Mity  M|>(tolnte<l  liy  any  such  i»ffl<^«r  xhall  take  and  file 
the  official  oath  and  if  •  •  •  the  deputy  neglerta  »«l.all  forfeit  |100.  Such 
official  bonda  xhnll  be  in  xuma  and  with  HuretleM,  aa  fotlowa: 

(1)  (h)  Surveyor,    •    •    •    $5,000. 

•  *     ,      *  *  >  *  •..♦.••♦• 

(3)  Each  such  bond  Hlinll  be  Ruernnteed  by  the  number  of  p*rrm>nal  aure- 
rieH  prcKcrlliod  l)y  law,  tir  If  not  prewribed,  by  the  number  fixed  by  the 
county  board  within  tiie  limitations,  if  any,  prescribed  by  law,  or  by  a 
surety  company  aa  provided  by  •  •  •  632.17(2).  In  the  case  of  the 
county  clerk,  counly  treasurer  and  county  abstractor  the  county  board  may 
liy  reaolution  re<|uire  them  to  furnish  Itonda  f^uaranteod  by  surety  compa- 
nies and  direct   that   the  pnMnlums   Ik?   jmid   as  provided  In   s.   19.01(8). 

•  •  it  -k  •  •  •  •  it  • 

59.14     Offices,  where  kept;   when  open 

(J)  Every  ."sheriff,  clerk  of  (lie  circuit  e<»urt,  register  of  dee«ls,  comily  treasur- 
er, n'gistcr  of  prol)ate  •  •  •,  county  cleric  and  eoniity  surveyor  sliall  ke<'p 
his  office  at  the  county  .*!eat  in  the  offiees  provided  l)y  the  <-oun<y  or  by  s|>eclal 
provision  of  law;  or  If  tJiere  is  none,  then  nl  sucli  place  as  tlir  county  Iward  di- 
H'Cts.  Tlic  county  l)oard  may  also  recpiire  any  e't'ctive  or  ai)i><)lntivc  county  of- 
ficial to  keej)  his  office  at  the  counly  s<»at  in  an  offici'  to  lie  |>rovlde<l  by  tlie 
couidy.  All  such  officers  shall  ktvp  such  offices  <>f>en  durlnfj  the  usual  busi- 
ness li«»urs  I'ach  day,  Sundays  exc<'i)(ed,  and  e.vc«>pt  that  Mx-  county  lK>anl  of 
<*acli  <<>unty  may  iK-ruHt  said  offin^rs  to  clos<«  tlieir  ofr,<-e5s  on  Saturday  or  on 
IcKul  holidays  for  such  time  us  (lu«  county  board  directs,  >ind  with  jiroixT  care 
shall  open  to  the  <vanilnjition  of  any  person  all  hooks  ind  paix'rs  requlnnl  to 
Ih'  kopt  In  his  offic<'  and  |«Tnd(  any  |>ejson  so  «>xa!nlidiip  to  take  notes  and 
<-opies  <if  sucli  iMJoks,  records,  papers  or  ndinites  therefrom. 

History— 

."^iilisiT.  (1)  anterxliMl  by-- 

1.196'J.    r.    499.    I    J.    eff.    Marth    26. 
1970. 

I.  lor.n.  c.  SM. 

•  ••••*•••• 

CO  Any  c<MUi(y  Inianl  nniy  by  ordinanee  pn)vl«le  that  the  <ut-off  ree«-pti(U) 
limt'  for  the  flliuK  and  re<-or<lln»;  of  d«Miuueiits  slnill  l»e  udvancjsl  hy  one-half 
hour  in  any  <»fficiiil  business  <lay  duriuK  widcli  tlm<'  the  register  of  (leifis  of- 
fii-e  Is  )i|M>n  to  fln»  piddle,  in  order  to  «-ompIete  the  proivs-slUK,  HH'ordlnp  and 
unh  \\ut:  to  iitnforni  to  tin-  d:iy  of  ri'crplion  but  for  all  oiIht  piirpos4>s  tlie  of- 
(uf  >hall  remain  o|»<'n  to  the  pul»li«'. 
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59.71     Record*  where  kept;    public  examination;    rebindingr;    tran- 
scribing 

(1)  The  books,  records,  papers  and  accounts  of  the  county  board  shall  be 
deposited  with  the  respective  county  clerks  and  shall  be  open  without  any 
charge  to  the  examination  of  all  persons. 

(2)  When  any  book  ♦  *  ♦^  public  record  or  the  record  of  any  town,  village 
or  city  plat  in  any  county  office  shall,  from  any  cause,  become  unfit  for  use 
in  whole  or  in  part,  the  county  board  shall  *  ♦♦  order  that  •  •  ♦ 
the  book,  record  or  plat  be  rebound  or  transcribed*  *'  ♦  *.  *  If  the^  order 
•  *  ♦  is  to  rebind  such  book,  record  or  plat,  *  *  ♦  the  rebinding  must 
be  done  under  the  direction  of  the  officer  in  charge  of  ♦  ♦  ♦"  the  book, 
record  or  plat,  and  in  his  *  ♦  ♦  office  ♦  *  ♦.  If  the  orderj:*  ♦ '  * 
is  to  transcribe  such  book,  record  or  plat,  *  *  *  the  officer  having  charge 
of  the  same  *  ♦  *  shall  provide  a  suitable  book  for  that  purpose;  and 
thereupon  such  officer  shall  transcribe  the  same  in  the  book  so  provided 
and  carefully  compare  the  transcript  with  the  originals,  and  make  the  same 
a  correct  copy  thereof,  and  shaU  attach  to  such  transcript  a  certificate  over 
his  officwri  signature^  that  he  has  carefully  compared  the  matter  therein  con- 
tained with,  and  that  the  same  is  a  correct  and  literal  copy  of  the  book,,  record 
or  plat  from  whi(±  the  same  was  transcribed,  naming  such  book.  Such  copy 
of  l)ook»  record  or  plat,  so  certified,,  shall  have  the  same  effect  in  all  respects 
as  the  original,  and  such,  original  book,  record  or  plat  shall  be  deposited  with 
the-eouBty  treasurer  and  carefully  preserved  except  in  coimties  having  a  popu- 
latiou  of  500.000  or  more  where  a  book  containing  a  tract  index  is  rewritten 
or  transcribed^  the  orisinai  book- may  be  destroyed.  4  The  order  of  the  county 
board  directing  the  transcribing  of  any  book,  record  or  plat  duly  certified  by 
the-  county  clerk  shall,  with  soch  certificate,  be  recorded  in  each  copy  of 
hoc*,,  record  or  plat.  transcribed.i  The  fee  of  the  officer  for>  such- service  shall 
be  fixed- by  the^  board,  not  exceeding  ,:  *  -  *.  ♦  « lOrpents  per  folio,.; or  if  such 
books  or  any  part  thereof  consist  of  printed  foraas,- not  to  exceed  r*  :»  • 
5  cents-  per  folio  for  such-  books^  or  records,  to  be  paid  by  the  county;*  .iii- 
Souree?--^-  '^     ■''   '■■     -■^■-■'-    ^-  ^'-^■-  -  r'    ^y.  ^,r:y-i-:  j'^.u-;:.  I  >  ^^-  -J^ 

L..19T1J  c;-ns.  5-1,  eff.  Nov;- 7,  •  1971;^  •*".:^--      :  mJ.;-.;;   i-H-    •££  ■.it.  ^v::^*:  •'—.£.- 
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WYOMING  Statutes 
1975  Cumulative  Supplement 


Freedom  of  Information  (Open  Records) 

Right  to  Inspect  Records 

Volume  4 


§  9-602.1.  OlffffBiflcfttion  aad  definitions. — Definitions  as  used  in  this 
act  [§§  9-692.1  to  9-692.5] : 

(a)  The  term  "public  records"  when  not  otherwise  specified  shall  include  any 
paper,  correspondence,  form,  book,  photograph,  photostat,  film,  microfilm,  sound 
recording,  map  drawing,  or  other  document,  regardless  of  physical  form  or 
characteristics,  and  including  all  copies  thereof,  that  have  been  made  by  the  State  of 
Wyoming  and  any  counties,  municipalities  and  political  subdivisions  thereof  and 
by  any  agencies  of  the  State  of  Wyoming,  counties,  municipalities,  and  political 
subdivisions  thereof,  or  received  by  them  in  connection  with. the  transaction  of 
public  business,  except  those  privil^ed  or  confidential  by  law. 

(b)  Public  records  shall  be  classified  as  follows: 

(i)  The  term  "official  public  records"  sliall  indude  all  original  ▼oochcrs,  re- 
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ceipts,  and  other  documents  necessary  to  isolate  and  prove  the  vaHdity  of  every 
transaction  relating  to  the  receipt,  use  and  disposition  of  all  public  property  and 
public  income  from  all  sources  whatsoever ;  all  agreements  and  contracts  to  which 
the  State  of  Wyoming  or  any  agency  or  subdivision  thereof  may  be  a  party ;  all 
fidelity,  surety  and  performance  bonds ;  all  claims  filed  against  the  State  of  Wyom- 
ing or  any  agency  or  subdivision  thereof ;  all  records  or  documents  required  by  law 
to  be  filed  with  or  kept  by  any .  j^ency  or  the  State  of  Wyoming ;  and  all  other 
documents  or  records  determined  by  the  records  committee  to  be  official  public 
records.  '^  — 

(ii)  The  term  "office  files  and  memoranda"  shall  include  all  records,  corre- 
spondence, exhibits,  books,  booklets,  drawings,  maps,  blank  forms,  or  documents 
not  above  defined  and  classified  as  official  public  records ;  all  duplicate  copies  of 
oflicial  public  records  filed  with  any  agency  of  the  State  of  Wyoming  or  subdivision 
thereof;  all  documents  and  reports  made  for  the  internal  administration  of  the 
office  to  which  they  pertain  but  not  required  by  law  to  be  filed  or  kept  with  such 
agency ;  and  all  other  documents  or  records,  determined  by  the  records  committee 
to  be  office  files  and  memoranda. 

(c)  The  term  "writings"  means  and  includes  al!  books,  papers,  maps,  photo- 
graphs, cards,  tapes,  recordings  or  other  documentary  materials,  regardless  of 
physical  form  or  characteristics. 

(d)  The  term  "political  subdivision"  means  and  includes  every  county,  city  and 
county,  city,  incorporated  and  unincorporated  town,  school  district  and  special 
district  within  the  state. 

(c)  The  term  "official  custodian"  means  and  includes  any  officer  or  employee  of 
the  state  or  any  agency,  institution  or  political  subdivision  thereof,  who  is  respon- 
sible for  the  maintenance,  care  and  keeping  of  public  records,  regardless  of  whether 
such  records  are  in  his  actual  personal  custody  and  control. 

(f)  The  term  "custodian"  means  and  includes  the  official  custodian  or  any 
authorized  person  having  personal  custody  and  control  of  the  public  records  in 
question. 

(g)  The  term  "person"  means  and  includes  any  natural  person,  corporation, 
partnership,  firm  or  association. 

(h)  The  term  "person  in  interest"  means  and  includes  the  person  who  is  the 
subject  of  a  record  or  any  representative  designated  by  said  person,  except  that  if 
the  subject  of  the  record  is  under  legal  disability,  the  term  "person  in  interest"  shall 
mean  and  include  the  parent  or  duly  appointed  legal  representative.  (Laws  1969, 
ch.  145,  §  1.) 

§  9-692.2.  Inspection — Generally. — (a)  All  public  records  shall  be  open 
for  inspection  by  any  person  at  reasonable  times,  except  as  provided  in  this  act 
(§§  9-692.1  to  9-692.5]  or  as  otherwise  provided  by  law,  but  the  official  custodian 
of  any  public  records  may  make  such  rules  and  regulations  with  reference  to  the 
inspection  of  such  records  as  shall  be  reasonably  necessary  for  the  protection  of 
such  records  and  the  prevention  of  unnecessary  interference  with  the  regular  dis- 
charge of  the  duties  of  the  custodian  or  his  office. 

(b)  If  the  public  records  requested  are  not  in  the  custody  or  control  of  the  person 
to  whom  application  is  made,  such  person  shall  forthwith  notify  the  applicant  of 
this  fact. 

(c)  If  the  public  records  requested  are  in  the  custody  and  control  of  the  person 
to  whom  application  is  made  but  are  in  active  use  or  in  storage,  and  therefore  nol 
available  at  the  time  an  applicant  asks  to  examine  them,  the  custodian  shall  forth- 
with notify  the  applicant  of  this  fact.  (Laws  1969,  ch.  145,  §  2.) 

§  9-692.3.  Same — Grounds  for  denying  right  of  inspection;  state- 
ment of  grounds  for  denial;  order  to  show  cause;  order  to  restrict  dis- 
closure; hearing. — (a)   The  custodian  of  any  public  records  shall  allow  any 
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person  the  right  of  inspcctioii  of  such  records  or  any  portion  thereof  except  on  one 
or  more  of  the  following  grounds  or  as  provided  in  subsection  (b)  or  (a)  of  this 
section: 

(i)  Such  inspection  would  be  contrary  to  any  state  statute; 

(ii)  Such  inspection  would  be  contrary  to  any  federal  statute  or  rcftilation 
issued  thereunder  having  the  force  and  effect  of  law ;  or 

(iii)  Such  mspection  is  prohibited  by  rules  promulgated  by  the  supreme  court,  or 
by  the  order  of  any  court  of  record. 

(b)  The  custodian  may  deny  the  right  of  inspection  of  the  fbllowtng  records,  tm- 
less  otherwise  provided  by  bw,  on  the  ground  that  disdosure  to  the  aj^icant  would 
he  contrary  to  the  public  interest ; 

(i)  Records  of  investigations  conducted  by,  or  of  intelligence  informatkm  or 
security  procedures  of,  any  sheriff,  county  attorney,  city  attorney,  the  attorney 
general,  police  department  or  any  investigatory  files  compiled  for  any  other  law 
enforcement  or  prosecution  purposes; 

(ii)  Test  questions,  scoring  keys  and  other  examination  data  pertaining  to 
administration  of  a  licensing  examination,  examination  for  employment  or  academic 
examination;  except  tlat  written  promotional  examinations  and  the  scores  or 
results  thereof  shall  be  available  for  mspection,  but  not  copying  or  reproduction,  by 
the  person  in  interest  after  the  conducting  and  grading  of  any  such  examinatkm ; 

(lii)  The  specific  details  of  bona  fide  research  projects  being  conducted  by  a 
state  institution ;  . 

(iv)  The  contents  of  real  estate  ap^isals  made  for  the  state  or  a  politkal  sub- 
division thereof,  relative  to  the  acquisition  of  property  or  any  interest  in  piopcrty 
for  public  use,  until  such  time  as  title  of  the  property  or  property  interest  has 
passed  to  the  state  or  political  subdivision,  except  that  the  contents  of  such  appraisal 
shall  be  available  to  the  owner  of  the  property  at  any  time,  and  except  as  provided 
1 7  Wyoming  Statutes, 

(v)  Interagency  or  intraagency  memorandums  or  letters  which  would  not  be 
available  by  Uw  to  a  private  party  in  litigation  with  the  agency. 

(c)  If  the  right  of  inspection  of  any  record  falling  within  any  of  the  classifications 
listed  in  this  subsection  it  allowed  to  any  officer  or  employee  of  any  newspaoer, 
radio  station,  television  station  or  other  person  or  agency  in  the  business  of  public 
dissemination  of  news  or  current  events,  it  may  be  allowed  to  all  such  news  media. 

(d)  The  custodian  shall  deny  the  right  of  inspection  of  the  following  records, 
unless  otherwise  provided  by  law : 

(i)  Medical,  psychological,  and  sociological  data  on  indtridual  persons,  cxdusire 
of  coroners'  autopsy  reports; 

(ii)  Adoption  records  or  welfare  records  on  individual  persons ; 

riii)  Personnel  files  except  that  such  files  shall  be  available  to  the  duly  dccled 
•ind  appointed  officials  who  supervise  the  work  of  the  person  in  interest.  Applica- 
tions, performance  ratings  and  scholastic  achievement  data  shall  be  available  only 
'n  the  person  in  interest  and  to  the  duly  elected  and  appointed  officials  wbo  super- 
vise his  work; 

(iv)  Letters  of  reference ; 

(v)  Trade  secrets,  privileged  information  and  confidential  commercial,  financial, 
geological  or  geojAysical  data  furnished  by  or  obtained  from  any  person; 

(vi)  Library,  archives  and  museum  material  contributed  by  private  persons,  to 
the  extent  of  any  limitations  placed  thereon  as  conditions  of  such  contributions ;  and 

(vii)  Hospital  records  relating  to  medical  administration,  medical  staff,  person- 
nt^l,  medical  care,  and  other  medical  information,  whether  on  tn<fividual  persons  or 
groups,  or  whether  of  a  general  or  specific  classification ; 

(viii)  School  district  records  containing  information  relating  to  the  biography, 
'tniily,  physiology,  religion,  academic  achievement  and  physical  or  mental  abiH^ 
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of  any  student  except  to  the  person  in  interest  or  to  the  officials  duly  elected  and 
appointed  to  supervise  him. 

(e)  If  the  custodian  denies  access  to  any  public  record,  the  applicant  may  re- 
quest a  written  statement  of  the  grounds  for  the  denial,  which  statement  shall  cite 
the  law  or  regulation  under  which  access  is  denied,  and  it  shall  be  furnished  forth- 
with to  the  applicant. 

(f)  Any  person  denied  the  right  to  inspect  any  record  covered  by  this  act  [§§ 
9-692.1  to  9-692.5]  may  apply^  to  the  district  court  of  the  district  wherein  the 
record  is  found  for  any  order  directing  the  custodian  of  such  record  to  show  cause 
why  he  should  not  permit  the  inspection  of  such  record. 

(g)  If,  in  the  opinion  of  the  official  custodian  of  any  public  record,  disclosure  of 
the  contents  of  said  record  would  do  substantial  injury  to  the  public  interest,  not- 
withstanding the  fact  that  said  j-ecord  might  otherwise  be  available  to  public  in- 
spection, he  may  apply  to  the  district  court  of  the  district  in  which  such  record  is 
located  for  an  order  permitting  him  to  restrict  such  disclosure.  After  hearing,  the 
court  may  issue  such  an  order  upon  a  finding  that  disclosure  would  cause  sub- 
stantial injury  to  the  public  interest.  The  person  seeking  permission  to  examine 
the  record  shall  have  notice  of  said  hearing  served  upon  him  in  the  manner  pro- 
vided for  service  of  process  by  the  Wyoming  Rules  of  Civil  Procedure  and  shall 
have  the  right  to  appear  and  be  heard.  (Laws  1969,  ch.  145,  §  3.) 

§  9-692.4.  Copies,  printouts  or  photographs;  fees. —  (a)  In  all  cases 
in  which  a  person  has  the  right  to  inspect  any  public  records  he  may  request  that 
he  be  furnished  copies,  printouts  or  photographs  for  a  reasonable  fee  to  be  set  by 
the  official  custodian.  Where  fees  for  certified  copies  or  other  copies,  printouts  or 
photographs  of  such  record  are  specifically  prescribed  by  law,  such  specific  fees 

shall  apply.  .  .  .   ' 

(b)  If  the  custodian  does  not  have  the  facilities  for  making  copies,  printouts  or 
photographs  of  records  which  the  applicant  has  the  right  to  inspect^  then  the 
applicant  shall  be  granted  access  to  the  records  for  the  purpose  of  making  copies, 
printouts  or  photographs.  The  copies,  printouts  or  photographs  shall  be  made  while 
the  records  are  in  the  possession,  custody  and  control  of  the  custodian  thereof  and 
shall  be  subject  to  the  supervision  of  such  custodian..  When  practical,  they  shall  be 
made  in  the  place  where  the  records  are  kept,  but  if  it  is  impractical  to  do  so,  the 
custodian  may  allow  arrangements  to  be  made  for  this  purpose.  If  other  facilities 
are  necessary  the  cost  of  providing  them  shall  be  paid  by  the  person  desiring  a  copy, 
printout  or  photograph  of  the  records.  The  official  custodian  may  establish  a 
reasonable  schedule  of  times  for  making  copies,  printouts  or  photographs  and  may 
charge  a  reasonable  fee  for  the  services  rendered  by  him  or  his  deputy  in  supervising 
the  copying,  printingout  or  photographing  as  he  may  charge  for  furnishing  copies 
under  this  section.  (Laws  1969,  ch.  145,  §  4.V 

S  9.692.5.  Penalty. — Any  person  who  willfully  and  knowingly  violates  the 
provisions  of  this  act  f§§  9-692.1  to  9-692.5]  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof,  shall  be  punished  by  a  fine  not  to  exceed  one  hundred 
dollars  ($100.00).  (Laws  1%9,  ch.  145,  §  5.) 
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